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UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT -. i-

BEETHOVEN.COM LLC, er al.,

Petitioners, Case No. 02-1244

LIBRARIAN OF CONGRESS,

Respondent.

(Consolidated with case nos. 02-1246, 02-

1247, 02-1248, and 02-1249 (consolidated
petitions).)

MOTION TO STRIKE BRIEFS OF CERTAIN
PETITIONERS RELYING ON MATERIALS AND FACTUAL

ALLEGATIONS OUTSIDE THE RECORD OF THE PROCEEDING

The Librarian of Congress and Joint Petitioners the Recording Industry

Association ofAmerica, Inc. ("RIAA"), the America Federation ofTelevision and Radio

Artists ("AFTRA"), and the American Federation ofMusicians ("AFM") (collectively

"Movants") hereby move this Court to strike the briefs submitted by certain Petitioners

because those briefs improperly contain factual allegations and supporting materials

outside the record of the proceeding below. Consideration of this extra-record material is

precluded expressly by Section 802(g) of the Copyright Act, which provides that this

"court shall have jurisdiction to modify or vacate a decision of the Librarian only if it

finds, on the basis ofthe record before the Librarian, that the Librarian acted in an

arbitrary manner." 17 U.S.C. 802(g) (emphasis added). As grounds for this Motion,

Movants state as follows:

JA 001



Background

l. On June 20, 2003, two groups ofPetitions %hd ark statutory licensees i

pursuant to the compulsory licenses in sections 112 and 114 of the Copyright Act

(referred to collectively herein as "Licensee Petitioners") filed briefs that relied on

materials and factual allegations outside the record of this proceeding.: One briefwas

submitted by Salem Communications Corp., the National Religious Broadcasters Music

License Committee, and Live 365, Inc.'"Salem Brief'. I Thle othe was filed by .

Petitionersllntervenors Beethoven.corn LLC, Inetprogramning Incoiporated, Internet

Radio Hawaii, Wherever Radio, and Intervenor Edu&tiohal Infdnnhtioh Corporation

(WCPE) ("Beethoven.corn Brief'.

2. The Licensee Petitioners are seeking review ofa decision that was reached

by the Librarian ofCongress based on a record created in,'trial-type proceedings beforea,'opyright
Arbitration Royalty Panel ("CARP") under strict procedures designed to afford

all parties the right to conduct discoveiy and cross-'examination. Administrative

proceedings for the estabhshment of rates and terms for the section 112 and 114 statutory

licenses are governed by the Copyright Royalty Tribunal Reform Act of 1993, Pub. LI.

103-198, 107 Stat. 2304 PReform Act" or "Act")., 'Re Reform Act,created a whole new

arbitration scheme that is heavily dependent on the: creation ofa formal record. Thus, the

Act creates ad hoc arbitration panels designed to review the evidence and consider the

arguments ofconcerned parties. See 17 U.S.C. 802(c). Implementing rules of the

Copyright Office expressly accord parties discovery rights to obtain and test the evidence,

'ive365 moved to withdraw its petition on July 7, 2003. The motion was granted by
this Court on July 9, 2003.
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37 C.F.R. $ 251.45(c), and contemplate a structured, formal trial-type, fact-finding

proceeding for the orderly presentation and consideration of evidence and argument. See,

e.g., 37 C.F.R. $ 251.41; 37 C.F.R. f 251.43; 37 C.F.R. $ 251.45(a)-(d).

3. The record of the proceeding before the Copyright Arbitration Royalty

Panel ("CARP") closed once all evidence had been submitted by the parties. The last

date on which material was submitted for the record of the proceeding before the

arbitrators was February 1, 2002. Once the CARP issued its report on February 20, 2002,

that record was reviewed by the Librarian of Congress ("Librarian"), whose June 20,

2002 decision (published in the Federal Register on July 8, 2002) is the subject of the

petitions in this case. Many of the cited references that are outside the record are dated

after February 20, 2002.

4. The Salem Briefcontains at least two references to material about the

Yahoo! agreement — which both the Salem Petitioners and the Petitioners in the group of

Movants discuss in their briefs at considerable length — from outside the record. The

material is found in footnotes 11 and 12, as well as in Addendum 8 which consists of two

June 2002 articles supporting these references. Addendum 82 contains allegations about

Yahoo! 's motivations for entering into a voluntary agreement with RIAA &om Mark

Cuban, an individual who never testified during the CARP proceeding, and whose

statements would have been vigorously contested by the copyright owners and performers

ifhe had made them during the CARP proceeding and suggested that they were an

accurate reflection of the deal between RIAA and Yahoo! that resulted after he had left

the company.



5. The Beethoven.corn brief relies on and cites to even more material outside

the record, and makes multiple references to materials that never were introduced into the

record of the CMU'roceeding and!ue dated after Febru~ 2002. A partial list of these

materials follows:

~ Most items in the list of"Other References" on page ix are dated after tiiie close of the

record and the issuance of the CARP report in February 2002 and are cited in support

of factual allegations in the brIief at pages 5-7 apd 12. Th~e items include a July 1,

2002 article, congressional herring testimony &om 2003, a letter from Members o f

Congress &om April 2002, a statement to Congress from June 2002, and another

article from July 12, 2002 {date is found on page 7). None of this material was

presented to the CARP arb:itrators., and participants in the hearings had no opportunity

to test the material or the witnesses qmnsoring i'hrough cross-examination, or to',

introduce additional contextual material on redirect examination. The copyright

owners and performers would certainlly have done so had the materials been created

before the close of the record and been properly introduced into the CARP proceeding

— for instance,, they would have been able. to offer another l,etter from Members of

Congress emphasizing that the proceeding should b6 p!Irmitted to run its

congressionally mandated course, as well as testimony and statements from other i

witnesses in the cited congressiional hearings who supported their views.

~ Page ix also includes a! ection for "URLs" with a list of six websites„which were

never introduced into the record of the CARP proceeding, andi are likely to contains

7'j
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content that changes frequently. The arbitrators never saw these websites during the

course of the proceeding, and none of the hearing participants had the opportunity to

conduct cross-examination about their contents.

o There are also frequent references to material Rom outside the record within the text

of the Beethoven.corn brief. For instance, post-record e-mail correspondence from

Mark Cuban about the Yahoo! deal is quoted on pages 5-6 to support various factual

allegations, such as the allegation that the deal was built around multicasting to 250

viewers using a single stream ofprogramming — an allegation that the evidence Rom

the record would demonstrate is false. See generalfy the testimony ofSteven Marks

and David Mandelbrot; RIAA Exhibit No. 075 DR (RIAA/Yahoo! agreement). Had

the copyright owners and performers been given the opportunity to cross-examine Mr.

Cuban and refute this testimony on the record, they would certainly have done so.

~Ar ument

6. Consideration of this extra-record material is precluded expressly by

Section 802(g) of the Copyright Act, which provides that this "court shall have

jurisdiction to modify or vacate a decision of the Librarian only if it finds, on the basis of

the record before rhe Librarian, that the Librarian acted in an arbitrary manner." 17

U.S.C. 802(g) (emphasis added). The record before the Librarian consists of "the record

For this very reason, the CARP decided that parties could not demonstrate websites

during the CARP proceeding, although they were permitted to introduce static screen

shots, which were subject to advance review and cross-examination by all parties. See,

e.g., Tr. at 4025 (Comedy Central), 4554 (MTV), 4776 (Listen.corn), 5017

(AOL/Spinner), 6917 (BET.corn).

Mr. Cuban sold Broadcast.corn to Yahoo! in 1999, and the final deal between RIAA and

Yahoo! was not reached until late 2000. In fact, no aspect of the agreement was finalized

when Yahoo! took over negotiations. See Tr. 11242:8-14 (Mandiebrot).

JA-NNS



created in the arbitration proceeding," id. at 802(f), and certainly does not include

materials that were not even in existence when the case was submitted to the Librarian for i

review. The Reform Act mandates that the CARP "act on the basis of;a fully; documented i

written record," 17 U.S.C. 802(c), requiring that decisions ofa CARP must be provided

in a written report setting forth "the hcts that the arbitration panel found relevant to its i

determination." 17 U.S.C. 802(e). The emphasis in the Reform Act on the creation and

consideration ofa formal record at every stage ofthe proceeding obviously would be

undermined ifparties were permitted to appeal the record-based decision by relying on:

untested, extra-record evtdence.

7. These provisions for review based 'on the formal 'reebrd must be strictly I

construed and applied because Section 802(g) contains a waiver ofsovereign immunity.i

According to well~blished principles, "O]urisdictional grants waiving sovereign:

immunity are strictly construed and may not be expanded beyond the terms expressly set

forth in the grant." Ramey v. Basher, 9 F.3d 133, 135 (D.C. Cir. II993). See. also

Department ofthe Army v. Blue For, Inc., 525 U.S. 255, 261'1999); St. Ldu& Fueland,'upply

Co. v. F.E.R.C, 890 F2d 446, 449-50 (D.C. Gir. 1989) (noting ithat "we are bound',

to honor the canon that waivers ofthe sovereign's;immunity must be strictly construed").

This matter goes to the Court's jurisdiction because sovereign immunity is jurisdictional,

F.D.I. C v. Meyer, 510 U.S. 471, 475 (1994), and thus should be resolved prior to

addressing the merits of the issues before the Couwt. See Ruhrgas AIG v, Marathon Oil',



Co., 526 U.S. 574 (1999); Steel Co. v. Citizensfor a Better Environment, 523 U.S. 83,
J

101-02 (1998).

8. Strict adherence to these principles is especially important in this case,

where many of the contentions of these briefs are founded on extra-record material. The

reliance on extra-record material is not only impossible to reconcile with the scope of

review authorized by Section 802(g), it is also unfairly prejudicial to the Movants. The

material was not part of the record below, and thus there was no opportunity'to present

opposing evidence or to test it through cross-examination. Movants are now placed in the

untenable position ofadhering to this Court's rules and limiting their briefs to the

contents of the record, thus allowing the extra-record material to go unrefuted. Even if

they attempted to refute the material, addressing factual allegations based on websites that

might have changed since the Beethoven.corn briefwas written would be almost

impossible. And if the record for this proceeding were somehow expanded to include

congressional testimony from Mr. Mandelbrot (Beethoven.corn Briefat 6 n.3) that was

never introduced into the record below, in fairness Movants would also want the ability to

present the Court with the congressional testimony ofother witnesses at congressional

hearings on CARP matters, including Ms. Rosen ofRIAA. Allowing the parties to

repeatedly expand beyond the record in this way would lead to a nearly impossible task

" Licensee Petitioners'eferences to material outside the record are also contrary to Rule

28(a)(7) of the Federal Rules of Appellate Procedure, which requires "a statement of
facts relevant to the issues presented for review ~i th appropriate references to the
record. " (Emphasis added.) Rule 28(a)(9)(A) goes on to specify that the argument
section of the brief must contain "appellant's contentions and the reasons for them, with

citations to the authorities andparts ofthe record." Fed. R. App. Pro. 28(a)(9)(A). See

National Petrochemical & Refiners Ass'n v. E.PA., 287 F.3d 1130, 1149 (D.C. Cir.

2002).



for this Court in trying to sort out and evaluate theiLibrarjan'p d~isjon,based pn rpatyrial

that was before neither the CARP nor the Librariau.

9. There is no provision for including fn briefs f~~ atllegatiqns based qn i

material outside the record. Were this practice to 5e pennitt~ Qe presa ofQriqflng

appeals, especially in cases like this one that reflect rapidly evolving industries, would bq

unwieldy and dif5cult to control. There are many developments'in the marketplace and

statements made by various parties that the Movants would like to bring to the attention,

of this Court, both to support their arguments and to place the extra-record materials

relied on by the Licensee Petitioners in proper context, but ofcourse ifall parties were

allowed to expand the scope ofappeal in this 61hion, it would be impossible to

determine where the material relevant to a particular appeal ends. Instead, this Court has~

said that "the courts base their review ofan agency's acti@us pn tahe ~tprials that were

before the agency at the time its decision was made." 1M', P,C. v. Alvarez, 129 F.3d 615,

623 (D.C. Cir. 1997); see also Walter O. Boswell Memoria/ Hosp. vq Heckler, 749 F.2d i

788, 792 (D.C. Cir. 1984) ("Ifa court is to review an agency's action fairly, it should

have before it neither more nor less information than did the agency when it made its

decision.") (citing Citizens to Preserve Overton Park, Inc v. Vo/pe, 401 U.S. 402, 420,

(1971)).

10. While there is a limited category ofmaterial ofwhich judicial notice may

be taken pursuant to Federal Rule ofEvidence 201(f), the ~a&eriyl introduced by Licensee

Petitioners from outside the record does not fit into this category, which is limited to facts

that are "not subject to reasonable dispute in that {they, are] either (1) generally, known

within the territorial jurisdiction of the trial court or (2) capable ofaccurate and ready

JA~



determination by resort to sources whose accuracy cannot be reasonably questioned."

The factual allegations made in the extra-record materials introduced and cited by

Licensee Petitioners fall into neither category and must be stricken. Indeed, were citation

to extra-record material and additional factual development on appeal permitted, Movants

would strongly dispute the accuracy of the facts alleged in this material.

Relief Reouested

11. Movants request that this Court instruct the Licensee Petitioners to submit

amended versions of their briefs from which all references to material outside the record

and any text or argument based on such references have been removed. While Movants

have noted the most obvious references to extra-record material, they find it difficult to

determine all instances in which a statement in one of the Licensee Petitioner briefs is

affected by such material, and they should not be put to the burden of trying to do so.

Instead, Licensee Petitioners, who are in the best position to know when they relied on

material outside the record, should remedy their error by submitting amended briefs.

Conclusion

For the foregoing reasons, this Court should strike all material from outside the

record from the brieh ofLicensee Petitioners, and order them to submit amended

versions of their briefs from which all such material, all references to it, and any text or

argument based on such references have been removed.
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UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

BEETHOVEN.COM LLC, et al.,

Petitioners, Case No. 02-1244

LIBRAB'JAN OF CONGRESS,

Respondent.

(Consolidated with ca'se nos.,02;1246, 02-
1247, 02-1248, and 02-1249 (consolidated
petitions).)

REPLY IN SUPPORT OF MOTION TO STRIKE

The Librarian ofCongress ("Librarian") and Joint:Petitioners the Recording Industry

Association ofAmerica, Inc. ("RIAA"), the America Federation ofTelevision and Radio.Artists

("AFIRA"), and the American Federation ofMusicians ("AFM")'ereby reply ta the oppositiohs

ofSalem Communications Corp. and the National Religious Broadcasters Music License

Committee ("Salem Petitioners") and Beethoven.corn LLC, Inetprogramning Incorporated,',

Internet Radio Hawaii, Wherever Radio, and Intervenor Educational, Information Corporation

(WCPE) ("Beethoven.corn Petitioners") (collectively ".Licensee Petitioners").

Both oppositions illustrate the central principle underlying thie Motion to Skrikie

("Motion"): factual allegations and supporting materials outside;the; record, of the proceeding

below have no place in an appeal to this Court pursuant to Section 802(g) of the Copyright Act.

This Court's clear jurisdictional mandate to "modify or vacate a decision of the Librarian only if it i

finds, on the basis ofthe record before the Librarian, that'he Libraiian 'acted in an arbitrary

manner," 17 U.S.C. 802(g) (emphasis added), leaves do Cont fok extra-tecord evidence.,The

extra-record factual allegations made by both groups ofpetitioners involve hotly contested issues

'he RIAA, AH RA, and AFM are referred to herein'as "Ovtmei'nd Perfdaner Movants."
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of fact, which the Owner and Performer Movant&ts would contest with both documentary evidence

and witnesses were this case still in trial-type proceedings before the CARP.

I. A MOTION TO STRIKE IS APPROPRIATE %HKRE EXTRA-RECORD
EVIDENCE IS INCLUDED IN BRIEFS CONTRARY TO THIS COURT'S
JURISDICTIONAL MANDATE.

Relying on Stabilisierungsfonds Fur Wein v. Kaiser Stuhl Wine Distributors Pty. Ltd., 647

F.2d 200, 201 (D.C. Cir. 1981), Licensee Petitioners assert that motions to strike are "disfavored."

However, Stabilisierungsfonds relied on authority construing Fed.R.Civ.P. 12{f) (a court may

strike an "insufficient defense or any redundant, immaterial, impertinent, or scandalous matter")

and denied a motion to strike because the "points raised in the motion might have been presented,

concisely, in the reply brief'nd "[t]here was no need for appellants to burden this court with a

motion to strike." (647 F.2d at 201.) This case is quite difFerent. It arises under Section 802(g),

which sharply limits this Court's direct review jurisdiction "only" to "the record before the

Librarian." The issue is jurisdictional and thus must be raised by parties and considered by the

Court. See Ruhrgas AG v. Marathon Oil Co., 526 U.S. 574, 577 {1999).

Furthermore, unlike Stabilisierungsfonds, ifa ruling on this Motion is deferred, Movants

would be forced to respond to the Licensee Petitioners* use ofextra-record material by including

in their briefmore extra-record material. This would improperly place this Court in the position of

a trier of fact, a result that undermines the administrative process and perverts the limited scope of

judicial review allowed by Section 802(g). A motion to strike is therefore the only way in which

this issue can be properly raised under this statutory scheme for it is the only way to limit the

material before the Court to the record before the Librarian, consistent with the demands of

Section 802(g). Granting the motion to strike will also serve as strong notice to future litigants

Pl
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under Section 802(g) that this Court will not tolerate attempts to go outside the record, thereby

potentially saving this Court the burden ofdealing with this issue in fiiture cases.

II. NONE OF THE REASONS PROFFERED FOR RELYING ON EXTRA-RECORD
MATERIAL JUSTIFY ITS CONSIDERATION IN THIS PROCEEDING.,

A. Licensee Petitioners Cannot Rely on Extra-Record Material for Any Purpose.

Licensee Petitioners struggle to distance themselves Rom reliance on extra-record material

as the basis for their arguments. The Salem Petitioners argue that they, only note:that post-hessingi

developments tend to confirm" arguments based on the record ofthe proceeding. Opp. at 4. The

Beethoven.corn Petitioners claim that many of their extra-record references are "background,",'pp.
at 5, and are "not evidence per se," Opp. at 2, and that while they may "refer[] to" extra-

record citations that are "mere quotations" in the sta5unent of facts, they ate not in fact "relying"'n
them or "citing [them] as evidence." Opp. at 6. These distinctions do not stand up to scrutiny.

However characterized, extra-record references are obviously being submitted for consideration by

this Court in some manner. The Owner and Performer Movants are prejudiced by the inability to

rebut extra-record statements that they believe are incorrect or inaccurate, whether those

statements are offered as evidence or for another purpose. The Librarian and the CARP are

prejudiced by never being accorded an opportunity to consider this evidence and any rebuttal

evidence in the trial-type administrative proceedings created by this statutory scheme.

The Salem Petitioners argue that this Court "can be relied upon not to give [post-hehrinlg

statements] more weight than is appropriate." Opp. at 3. The Beethoven.corn Petitioners argue

that discrepancies between the record and certain extra-record statements only relate to the weight,

this Court should give those statements. Opp. at 6. But that is exactly the problem. The @pelllate

court is not the appropriate forum in which to weigh evidence and make credibility detetminationa.

Those functions are reserved for the trier of fact, which in this case is the CARP as reviewed by
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the Librarian. National Ass 'n ofBroadcasters v. Librarian ofCongress, 146 F.3d 907, 930 (D.C.

Cir. 1998) ("[I]t is emphatically not our role to independently weigh the evidence or determine the

credibility ofwitnesses — two duties entrusted solely to the Panel and, before it, the Tribunal.").

To give one example, even if this Court were to attempt to determine the weight attributable to

post-record material, there is no factual, record basis on-which to determine the appropriate weight

of the hotly disputed, allegedly confirmatory post-hearing statemeah about the Yahoo! agreement.

The evidence that Owner and Performer Movants would offer to challenge those statements is

nowhere in the record of this proceeding, and cannot be developed consistent with the appellate

process.

8. The Cited Extra-Record Material is Not Appropriate for Judicial Notice.

The extra-record material in the briefs of the Licensee Petitioners does not fall within the

recognized categories of information to which this Court may accord judicial notice. The

suggestion that statements ofopinion in the media and unfounded allegations are subject to

judicial notice simply because they were published is a distortion of that doctrine, which permits

notice to be taken of facts that are "not subject to reasonable dispute in that [they are] either (1)

generally known within the temtorial jurisdiction of the trial court or (2) capable of accurate and

ready determination by resort to sources whose accuracy cannot reasonably be questioned." Fed.

R. Evid. 201(b).

The quotations from Mark Cuban in an article posted on an Internet website subsequent to

the Librarian's ruling — cited by both sets ofPetitioners — clearly fail the test. The

Beethhoven.corn Petitioners also cite an article referring to Mr. Cuban's comments. Both groups

suggest that Mr. Cuban's factual assertions have some relationship to the actual agreement reached

between RIAA and Yahoo! — an agreement that is central to the issues before this Court. It is this
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basic premise that is heavily contmted by the Owner and Performer Movants. 'This Court is being

asked to take notice ofhighly controversial allegations of fact to whi~ch the Owner and Performer

Movants could respond only by reference to further. extra-record material, some ofwhich has not

been reported in the maha and would have to be provided through a6idavits or witness testimony.

The Salem Petitioners make similar use ofan article discussing Yahoo! 's cessation of

certain streaming operations after the CAB'' decision was issued. Although the quoted fact may

not be in dispute, the context surrounding it cleirly is disputed. The Salem Petitioners'se of this

information to confirm" their views of the impact of tihe CARP rates is ~not a generally accepted

fact showing "whether the [Librarian"sj decision was correct or not," Opp. at 1 (citation omitted),

and is subject to significant question. The asserted relationship ofYahoo! 's action and the CARP

rates would be strongly disputed by the Chvner and Performer~Movants if they were able to

introduce witnesses anci other evidence about Yahoo! 's significant later webcasting activities~

before a trier of fact.

C. Licensee Petitioners Reliance on Legislative Materials is Misplaced.

Similarly, the other extra-record material cited by the Beethoven.corn Petitioners is not

properly before this Court. Mr. Mandilebrot's testimony is cited based on his role in the CARP

proceeding. Beethoven.corn Opp. at 8. But Beethoven.corn is citing the witness statement ofMr.

Mandlebrot at a legislative hearing — not his record testimony from the CAEI3'roceeding — for the

truth of the matters he asserts. That is manifestly improper.

The cases cited by the Salem Petitioners in support of theI ability of thi0 Court to look at extra-
record information indicating whether or not a decision was correct, Opp. at 1, iinvolve appeals of
agency action under the AdIministiative Procedure Act. Here, this Court's authority is based on a
specific, narrow statutory provision allowing review "only... on the record before the Librarian."
17 U.S.C. 802{g).

I."j
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Given the opportunity, the Owner and Performer Movants would vigorously cross-examine

Mr. Mandlebrot and offer evidence countering his statements, but there is no procedure for them to

obtain and place such evidence before this Court. Absent this opportunity, the Owner and

Performer Movants are prejudiced because his hearsay statements go to the core ofone of the

disputed issues in this case — the use of the Yahoo! agreement as a benchmark. And the Librarian

is prejudiced by the inability, as the decision-maker, to consider such "evidence." developed

through the adversarial fact-finding procedures mandated by statute.

The Beethoven.corn Petitioners interpret the statement made by the Register at a legislative

hearing as contradictory to certain other statements the Librarian made in this case. Opp. at 8.

The Librarian's statements in this case that these Petitioners had every opportunity to participate in

the underlying CARP proceeding, made in the previously filed Motion to Dismiss, are not

contradicted by the Register's report to Congress on the statements &om certain entities on the

alleged reason for their lack ofparticipation. The Register does not say that these entities in fact

were unable to participate in the proceeding, but rather that they said they failed to participate in

CARP proceedings because they did not feel they could afford the arbitrator fees. The record

reflects that the Librarian and the Copyright Offlce provided plenty ofnotice about all phases of

the proceeding through Federal Register publications and their other orders. The circumstances

surrounding the failure ofcertain Petitioners to take advantage of the opportunity to participate

would have to be developed in the record, but there is no procedure for such factual development

in appellate proceedings.

The extra-record letter &om certain Members ofCongress to the Librarian raises similar

concerns. The assertion (Beethoven.corn Opp. at 11) that this letter is cited for the undisputed

point that the rates and terms in the proceeding are critical to the survival of certain webcasters is
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clearly incorrect. The Owner and Performer Movants would dispute these allegations with respect

to many webcasters, and have had no opportunity to test,the,validity of this assertion. based on

discovery and consideration ofevidence on the 6nancial.situation of the webcasters to whom this

point allegedly applies. They will not have that opportunity before this Court,

D. General Citations to Website URLs ~ Nbt the Proper Subject ofJudicial Notice.

The Beethoven.corn Petitioners simply ignore the concern Movants raised about the

Petitioners'itation to URL addresses for various websites. iNone ofthe parties to the proceeding

knows what is on these websites on a given day, so it. is not possible for Movants to respond to,any

information potentially contained therein. The practice followed in the proceeding below w'as to

use Qxed screen shots ofweb pages that could be reviewed by all parties and subjected to mess

examination. It is too late to adopt that practice here.

HI. THE PURPORTED CONSTITUTIONAL CLAIMS OF'THE BEETHOVEN.COM
PETITIONERS DO NOT PERMIT THEM TO IGNORE %%K JURISDICTIONAL',
LIMITS OF SECTION 802(g).

The Beethoven.corn Petitioners, who hiled to participate in the proceeding below, argue at

length that this Court should basically ignore the clear mandate ofSection,802(g), to review;the

Librarian's decision "only" on "the basis of the record before the Librarian" because such extra-

record material is (according to these non-parties) essential 'lto avoid depriving petitioners ofdue i

process and violating the separation ofpowers." Opp. at 12. The Beethoven.corn Petitioners say

this Court has "discretion" to ignore the mandate ofSection,802(g),and "consider facts outsideithei

record as needed to provide meaningful judicial review." Id. These contentions are meritle'ss.

Contrary to the assertions of the Beethoven.corn Petitioners, Qpp., at 1, the Motion does not raise
standing issues. Movants only seek to have the Beethoven.comiPetitioners use material,within, the
extensive record of the proceeding in support of their constitutional arguments.

C77

JA4018



As noted, the language ofSection 802(g) expressly allows judicial review of the

Librarian's decision "only" on 'We basis of the record before the Librarian." This language is a

condition to the waiver of sovereign immunity contained in Section 802(g) and thus must be

strictly construed. "The United States, as sovereign, is immune Som suit save as it consents to be

sued." United States v. Sherwood, 312 U.S. 584, 586 (1941). The Supreme Court has made clear

that "I a] necessary corollary of this rule is that when Congress attaches conditions to legislation

waiving the sovereign immunity of the United States, those conditions must be strictly observed,

and exceptions thereto are not to be lightly implied." Block v. ¹rth Dakota ex rel. Board ofUniv.

and School Lands, 461 U.S. 273, 287 (1983). See also Lane v. Pena, 518 U.S. 187, 192 (1996)

("limitations and conditions upon which the Government consents to be sued must be strictly

observed and exceptions thereto are not to be implied"), quoting Lehman v. Pakshian, 453 U.S.

156, 161 (1981). Under these principles, this Court has no "discretion" to set aside this

Congressionally imposed limitation on the waiver ofsovereign immunity contained in Section

802(g).

Contrary to the contention of the Beethoven.corn Petitioners, there is a judicial forum—

other than this Court — in which these non-party petitioners can present their constitutional

arguments without being limited to the record before the Librarian. Specifically, these challenges

to the arbitration costs statutorily imposed on participants by 17 U.S.C. 802{c) and 17 U.S.C.

802{h)(1), and the participation requirements imposed by the Librarian's regulations, can be

brought in district court in a suit seeking "non-statutory" judicial review. See, e.g., Chamber of

Commerce v. Reich, 74 F.3d 1322, 1328-29 (D.C. Cir. 1996) (holding that non-statutory judicial

review was available to review allegedly ultra vires Presidential decisions not subject to review

under the APA); see also Five Flags Pipe Line Co. v. Department ofTransportation, 854 F.2d

psj
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1438, 1439-40 (D.C. Cir. 1988) (explaining that non-statutory review is available initia11iy in

district court). Cf. Ve6zon Maryland, Inc. v. Public Service Cod'n 'ofMaryland, 535 U.S. 635

(2002) (relying on Ex Parte young doctrine to allow equitable review of constitutional claims

despite a claim of ]Eleventh Amendment immunity). Requiring the Beethoven.corn Petitionns to

litigate such claim!& in district court would permit the naition ofa proper facnial and legal record

based on their contention', a record that is wholly absent before this Court'because of the complete

failure of these entitie to participate in the administrative procexiings below. In light of thi's

availability ofdistrict court review, there is no .need for this Court to consider the extra-record

materials that these non-parties seek to intrcduce for the Grst time in this Court.

IV. RESOLUTION OF THIS h4OTION PRIOR TO CONTINUATION OF BRIEFING
IS ESSENTIAL TO THE ORDERLY CONDUCT OF THIS APPEAL.

Movants strongly disagree with the suggestion~ by the ~Salem Petitioners that any issues

related to extra-record material in their briefs can be resolved by thei merit panel in the context of

deciding this entire matter. Opp. at 4. Proceeding in that manner would put the Movants in the

untenable position ofhaving to choose whether to allow factual allegations that they dispute 'to go 'nrefuted,or to include reqmnsive material refuting the allegations in their opposition and rglyl

briefs despite their lbelief that such material is improper. Instead, the Motion should be resolved

prior to the resumption ofbriefing so that the Movants willi know the scope of the arguments to

which they must re!&yond.

'f course, such a district coiut suit could not challenge the Librariaui's Section 802(f) decisions
reviewable in this Couit under Section 802(g). Review of such Sectiion 802(f) decisions lies solely
within this Court's exclusive jurisdiction under Section 802(g). See, e.g., Telecommunications,
Research and Action Center v. FCC, 750 F.2d 70, 77 (D.C. Cir. 1984) ("a statute which vest"
jurisdiction in a particular court cuts off original jurisdiction in other courts in all cases covered by
that statute").
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Conclusion

For the foregoing reasons and the reasons stated in their initial Motion to Strike, Movants

ask this Court to strike all extra-record material Rom the briefs ofLicensee Petitioners, and order

them to amend their briefs to remove all such material, all references to it, and any text or

argument based on such references.

Respectfully submitted,
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by adding that the Office will process
requests granted expedited processing
status "as soon as is pracucable."
EFOIA sec. 8(a) (codified as 5 U.S.C.
552(a) (6) (E) (iii)).

E. Eiecrronic Reading Room

The FOIA requires agencies to make
available for inspection and copying
statements of policy and interpretauons
noi published in the Federal Register.
and administrative staff manuals and
instructions to staff that affect the
public. 5 U.S.C. 552(a) (2). The Office
maintains these materials in paper form
in its Public Information Office. See 37
CFR 203.4. The EFOIA requires agencies
to make available by "computer
telecommunications or by other
electronic means" all reading room
materials that are created on or after
Oaober I. 1996. EFOIA sec. 4 (codified
ai 5 U.S.C. 552(a)(2). The statute
envisions that agencies will develop
both a traditional reading room and an
electronic reading room. The Office
proposes an interim regulation stating
which materials are available on-line or
in an accessible electronic format.

List of Subjects in 37 CFR Part 203

Freedom of Information Act. Policies
and procedures.
Interim Regulations

In consideration of the foregoing. the
Copyright Office is amending part 203
of 37 CFR. chapter 11. in the manner set
forth below".

PART 203—FRSKDOM OF
INFORMATION ACT: POLICISS AND
PROCFJ3URES

1. The authority citation for part 203
is amended to read as follows:

Authori0c 17 U.S.C. 702: and 5 U.S.C. S52.
as amended.

2. Section 203.3 is amended by
revising paragraph (i) to read as follows:

9 2034 Orgnnha5ce.
8 0

(i) The Copyright Office maintains an
-elecuonic leading room'* by making
availabie certain documents and recotds
on its Worid Wide Web page and by
providing access to documents that
affect the public in electronic format
pursuant to 5 USC 552(a)(2). Copyright
Office records in machine-readable form
caialoged from January l. 1978. to the
present. including registration
information and recorded documents,
are available on the Internet. Frequently
requested Copyright Office circuiats.
announcements. and recently proposed
as weil as final regulations are available
on-line. The address for the Copyright

Office's home page is: hup://
www.loc.gov/copyright: information
may also be accessed by connecting to
the Library of Congress'ome page on
the World Wide Web. The address is:
ht tp://www.loc.gov. Other Copyright
Office documents may be provided on
disk when so requested.

3. Section 203.4 is amended by
revising paragraph (fl and adding a new
paragraph (i) to read as follows:

$ 203A Eknhods of operation.
'4

(I) The Office will respond to aff
properly marked mailed requests and ail
personally delivered wriuen requests for
records within twenty (20) working days
of receipt by the Supervisory Copyright
Information Specialist. Inquiries should
be mailed to: Copyright Office. CC/IgiR.
P.O. Box 70400 Southwest Station.
Washington, D.C. 20024. If hand
delivered. materials should go to:
Copyright Public information Office. LM
401, James Madison Memoriai Building.
Library of Congress. 101 Independence
Avenue. S.E., Washington. D.C. Office
hours are from 8:30 a.m. to S:00 p.m..
Monday through Friday, exciuding
hoiidays. If it is determined that an
extension of time greater than ten (10)
working days is necessary to respond to
a requesi due to unusual circumstances.
as defined in paragmph (i) of this
section, the Supervisory Copyright
information Specialist shall so notify
the requester and give the requester the
opportunity to:

(I) Limit the scope of the request so
that it may be processed within twenty
(20) working days. or

(2) Arrange with the Office an
alternative time frame for processing the
request or a modified request.. If a
request is denied. the written
notification will include the basis for
the deniaL names of all individuals who
participated in the determination. and
procedures available to appeal the
dererlliiiiation.
I~ lk ~ ~

(i) The Supervisory Copyright
Information Specialist will consider
requests for expedited processing of
requests m cases where the requester
demonsuates a compelling need for
such processing. The term "compelling
need- means:

(I) That a failure to obtain requested
records on an aqmiited basis could
reasonably be expeaed to pose an
imminent threat to the life or physical
safety of an individual: or

(2) With respea to a request made by
a person primarily engaged in
disseminating information. urgency to
inform the public concerning actual or
alleged Federal Covemment aaivity.

Requesters for expediied processing
must include in their requests a
statement seuing forth the basis for the
claim ihat a "compelling need" exists
for the requested information. certified
by the requester io be true and correct
to the best of his or her knowledge and
belief. The OtTice will determine
whether to grant a request for expedited
processing and will notify the requester
of such determination within ten (10)
days of receipt of the request. If a
request for expedited processing is
approved. documents responsive io the
request will be processed as soon as is
practicable. Denials of requests for
expedited processing may be appealed
to the Office of the Ceneral Counsel.
who will expeditiously determine any
such appeaL

9203.0 [Anionttodi
S. Section 203.6(b)(6) is amended by

revising the parenthetical at the end of
the sentence to read -(ai, no less than
$20.00 per hour or fraaion thereof)."

Dated: October 21. 1997~h Peters.
RegisterofCopyrighrs.
(FR Doc. 97-28418 Filed 10-27-97; 8:45 anil
aiLlsxo coos nnQ ~
LIBRARY OF CONGRESS

Copyright OIIIco

37 CFR Port 258

(Docket No. 93-3 CARP SRA)

Rato Adjusimont for the Satellite
Carrier Compulsory License

AOENCY: Copyright Office. Library of
Congress.
ACTION: Final rule and order.

SutlttAEY".The Librarian of Congress.
upon recommendation of the Register of
Copyrights. is announcing the
adjustment of the royalty rates for
superstation and network signals under
the satellite carrier compulsory license.
17 U c).C. 119.
EFFEOTtvE 0ATEi January 1. 1998.
AoouEssEE: The fuil text of the CARP's
report to the Librarian of Congress is
available for inspection and copying
during normal business hours in the
Office of the Cenerai Counsel. James
Madison Memorial Building. Room LM-
403. First and Independence Avenue.
S.E.. Washington. D.C. 20540.
FcXT FURTHER OIFONtSATiON CONTACT:

David O. Carson. General CounseL
William j. Roberts. Jr.. Senior Auomev
for Compuisoiy Licenses, or Tanya M.
Sandms. Auomey Advisor. P.O. Box
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Southwest Station. Washington.
D.C. 20024. Telephone (202) 707-8380.

SUPPLE»IENTARY &NFORMA r&ON:

Recommendation of the Register of
Copyrights
1. Background

Congress passed the Satellite Home
Viewer Acc of 1988 to create s
compulsory copyright license. codifieid
st section 119 of the Copyright Act. for
the reusnsmission of over-th&. sir
television broadcast signals. 17 US.C.
119. Similar in many ways to the cable
compulsory license enacted by Congress
in 1976. the satellite carrier compulsory
license permits satellite comers to
retransmit TV signals to their
subscribers upon semiannual
submission of royalty fees snd
statements of account to the (mpyrigh&,
OfFice. The royaicy fees collected by the
Copyright Office are deposited with die
United States Treasury for subsequent
distribution to copyright owriers of
programming retrsnsmiued by the
satellite carriers.

Section 119 identifies two types of
television broadcast signals tlnst are
subject to compulsory licensing:
superststions snd nccwo&4 signsL«i A
superststion is the signal of any
commercial independent television
station licensed by the Fiedeml
Communications Commission.
Examples of superststiors retransmitted
by sstellice carriers under section 119
are WTBS, Atlanta snd WCN, Chicago.
A network station is deBned;as follows:

(A) A television broadcast station.
including any translator staiiion or tome&fiai
satellite s&auon that febraadcsscs all or
substantially all of &he progmmmiing
broadcast by a network station. d&ac is owned
or operated by. Or affiha&ed with. one ar m&ofc

of the television networks in the United
States which offer an inccroonnencd progcam
service on a regular basis for I5 ar more
hours per week &a a&. least 2.'I of i&s aff&liacc&d

cclcvisian licensees in 10 or mane States; ar
(9) A noncommercial ed»catianal

broadcast sation (as defined in section 397
of the Comm&micauans Acc of 1934). i

17 U.S.C. 119(d)(2). Examples of
network signals carried by satellite
carriers are ABC, CBS. snd NBC. A
station of the Public Broadcasting
Service (PBS) would also be consldee&d
s network signai under tihe statute.

Under the section 119 license,
satellite carriers can retransmit any
superststion they choose. to any
subscriber located snywinere in the
United States. However. such is not the

'his &s &hc dcr&ni&ion of a n&rwork sig»a& af&cr
the &994 arne»amen&s &o sec»oo »9. The &a&r»or

da!»»Ooo was the sa&na one a»&&aa»og m aacuoo
I I & of the Copynghi Ae&.

case with the retransmission of net work
signals. Satellite carriers msy only make
use of the lioense to recrsnpmit, s
network signal to s subscriber who
resides in an "un;cerved hc&usehold," An
"unservei household" is ciefined as s
household that:

(A) Canna& receive chraugh,d&c»sc of; a
conventional aid&door roqfcap receIving
&micr&na. an over-ch& -air:signai ofgrade 8
incc»si&y (as deilnei by the F&hdcfa1
communiicauans comm(ssiaf)) of &I ri&Ioary 'cuarofkscat&o&n aff&liacccl w&ch chsc. Ocivvofk.
and

(8) Has noc. within 90 days before the date
on which that hauseholdl subscribes. either
initidly or on irenewaL to receive secondary
tran!anissions by a «sccII'/BI cayficf iof a
ncc&aofk scsda&n alilba with that netvyork.
subscribed to a cable sys ei&l t I pfoviclcs
the signal of a pfimdy n&etwo&e& s&adon
alf&IIC&cd with that network.

17 U,S.C, 119(d) (10). Servi,ce of network
signals to sut&seriloefs who do r&ot reside
in unseved hous&eholds is an act of
copyrighit Infringener)t. Sc)bjeq to c)&e

remedie«af chapter 5 of the Ceipyright
Act, un)&as the came's able to
negotiate a pidvatie agreement vvith,
eopyrighit owners to IIpe~ all the
cop«yrighced works on those network
sigriais.

In creating the secuon 119 license in
1988, Cangress established dil?crest
royeilty rates for superstation snd
netv&rork signals. based upon
appiroxirnstions of what csible paid for
such signs)s under the section 111 cable
compulsory ) icense. I;7 U.S.C. 111. The
original rate for a sup&prscs1Ion;was i12
cents per subscril&er per month. Thie
original irate for a necvirork'was'3 cehts'ersubsaibes per month. Cor&grass.
however. suthorbml g& rate, adj»stment,
proeeduire to change these, rates in }992&

II. 'The 1992 Rate AdjItsutIeccc,
At the time of p&ssssge of secrdon 119.

che &ml0rright Royalty Tribunal wss still
in e&dstence. HON&eve&. cather than i

invesc che Tnibunsl with a(&thoticy Io
sdj&&st the sesion 119'steIs, as
case, for all Od&er comIOuisC&ry Iiceraes Ic&

the Copyright Aa'., Co~ ~tea(I
gave the task to s&n ad',hoc ~i~dc)n
panel assembled solely fo&~tha~tpurpose.
The Tribwnsl was given authority tc&

review tine dedsion of the srbi&)ration
panel. a! is tine Lib&sr&sn in this
prcxxeeding, I&ut ua&der s d(fferent
standard of r evtev&i.

Gouges also establllshed s number of
factors for the srbiitration panel to
consider in reaching its determination.
The stat&Jte proviided:

In dcceT»&ning rciyalcy fees, under this
pares&ap&h the Aft&iuauan Panel shall,
comeder the alopmximacc average cost co a
cable system fo&'hi& fight to sccon&dafily

uans&mc ta che pubhc a pnmar &ra&j&sm&shan
made by a broadcast s&auan. the Iec 's&abhshedunder any vahzn&a~ agreement
IIIcd *&ch t'e Capynghc GfRcc m accordance i

Nrith paragraph [2).c and the Ias& fec proposed
by the paruies. before proceedings under i:his
paragraph. for the secondary iransm&ss&on of
supefs&auons or network scauons for pnvaic
home viewing. 1 hc fce shall also be i

calculated ta ach~eve the following,
Ob)CeoYes:

(i) Ta maximize the availabilny of'reaave
wofksiio thc pui&ilc.

(ii) Ta all'ord the capyrigh& owner a fair
f&&cumi for his or her creauvc work and the
copilflgh& Usc&' fa&f '&neo&ac U&&der Cx&sc&&&g

OranainlC Candil&ians.
(iii) To rellect che relative roles of, the,

capyrigh& owner and the copyright »ser in
d&e pfi&duel made available to the public wnh
f»spode to fbiacive creative can&ribuuon.
cechnalag&cal car&cribuuan. capital
loves&in&enc. cost. risk. Cnd con&fibuuon &o the
opening of new markets for c&cac&vc
erpfesian and &f&cdg& for their
communication.

(iv) To minimize any disfupuvc impact on
the scruccu&c of the Ir&d»scncs involved and
oh 8 airy prevailing inriuscry pray&cce.

17 U.S.C, 119(c)(3)(B) (1988).
The arbitration panel wss giv&in 60

Pays Io reach its determination: it
deiivered its report to the Copyright
Royalty Tribunal on March 2. 1992. 'The
panel recommended that the roysltyi fee i

I'or network signals be raised from 3
cents to 6 cents per subscriber. 57 FR
19061 (Msy I, 1992). For superststieins,
tine panel recoirnmended a two-tiered
rate structure. The panel wss impressed
with Ingress'onsideration of the
spplipatian of syndicated exclusivity
prote&siori& on the satellite industry. i

With respect to cst&le recrsnsmissions of
broadcast signals. broadcasters may
purcl&sse exclusive rigt&ts to broadcast
progrsmndng within their local cnarket.'ndany cable operscor importing che
same iprogrsmming into the
broadcaster's local market is recIuired to ~

black it out. Congress directed the FCC
ih 1988 td consider, adopting sy&)&dieI&ted ''xciu'sivitIyrules for the satellite
II&d+ry. but the Commission ultimately
detenT&ined that it wss not tech»&lcsIIy

fixit?Ie fctr satellite carriers to blackout
progrgmming. See 6 FCC Red. 725
(1991). To make up for this
technological deficiency, the pshel 'mposeds higher royalty race to~

compensate for the loss of exclusivity
pfotectloii.

Fo&'upe!stations. if they hsd been
retrar&smitced by s cable system rather
than a satellite carrie and v:ould have
been subjeret to the FCC's syndicated
e'xclJsivit'y ruiles. the panel adopted s
rate eif 17.5 cents per subsadbcr per,
rI&ontI&. 5& FR at 19061 (1992). For

a No such vo&uo&ary agraooic&xs «vo&c reached.
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signals that would not have been subject
to the syndicated exclusivity rules for
cable (known as "syndex proof 'ignals).the panel adopted a rate of 14 r
cents per subscriber per month. id.

The Copyright Royalty Tribunal.
reviesving the panel's decision only
under a contrary to law standard.
adopted the rates recommended by the
arbitration pane!. 57 FR 19052 (1992).
The Tribunal did. however. substitute a
new effenive date for the rates. because
it determined that the panel misapplied
the statute. Id. at 19053 (rates effective
on date of issuance of Tribunal's order.
May 1, 1992. not January 1. 1993 date
recommended by panel). No appeal of
the Tribunal's order was taken.

III. Satellite Home Viewer Act of 1994

The rates adopted by the Tribunal in
1992 were to last only until the end of
1994. when the section 119 license was
slated to expire. However. in 1994.
Congress passed the Satellite Home
Viewer Act of 1994. which extended the
section 119 license another 5 years. In
reauthorizing the license. Congress
made several changes to its provisions.
Another rate adjustment—this
proceeding—was scheduled to take
place. and the duty of conducting the
proceeding was given to a copyright
arbitration royaky panel {CARP). with
review by the Librarian of Congress.

The most significant change to section
119 made by the 1994 amendments. for
purposes of this proceeding. was a
change in the fanois to be applied by
the CARP to determine the new royaity
rates. Rather than focus on the price
paid by the cable industry for similar
retransmissions, Congress required that
the royalty fees for superstations and
network signals represent the fair
market value. 17 U.S.C. 119(c)(3)(D)
(1994);

Although Congress intended to
replace the statutory criteria for
adjusting the royalty rates from the 1988
An with the new "fair market value"
standard. a scrivener's error was made
in the 1994 Act. The result was that the
original provisions of section
119(c)(3)(B) remained. and the new
provisions imdvertentiy replaced tha
subparagraph determining those parues
subject to pay the section 119 royalty
fees. Certain copyright owners to this
proceeding requested clarification of the
statute. and the Library issued an order
prior to commencement of the CARP
instructing the CARP to apply only the
new fair market value provisions. and to
disregard the old criteria of section
119(c)(3) (B). Order in Docket No. 96-3
CARP SRA {Januaty 6. 1997).

The royalty rates adopted in the 1992
rate adjustment wer» incorporated into

the 1994 Act. subjen to adjustment in
this proceeding. The rates adopted in
this Order shall remain effective until
December 31. 1999. the current date for
the section 119 compulsory license.

IV. This Proceeding

Pursuant to section 119(c)(2). the
Librarian of Congress initiated this
proceeding with publication of a
Federal Register notice on June 11.
1996. establishing a voluntary
negouation period and a precontroversy
discovery schedule.s 61 FR 29573 gune
11. 1996). The schedule was vacated on
September 19. 1996, at the request of
certain copyright owner parties. Order
in Docket No. 96-3 CARP SRA
(September 19. 1996). and rescheduled
on October 29. 1996. Order in Docket
No. 96-3 CARP SRA (October 29. 1996).
The CARP was convened on March 3.
1997.

The following parties submitted
written diren cases to the CARP: (1)
Joint Sports Claimants (-JSC-).
representing national spans associations
including Major League Baseball. the
Nationai Basketball Association. the
National Hockey League. and the
National Coilegiate Athletic
Association: (2) the Public Broadcasting
Service ("PBS"): (3) the Commercial
Network Claimants ("Commercial
Networks"). representing the National
Broadcasting Co.. Inc.. Capital Cities/
ABC. Inc. and CBS. Inc.: (4) the
Broadcaster Claimants Group
(-Broadcaster Claimants Croup").
representing certain commercial
television stations whose signals are
retransmitted by satellite carriers: {5) the
Program Supplier Claimants (-Program
Suppliers-). represenung various
copyright owners of motion pictures.
teievision series and speciais: (6) the
Music Claimants (-Music Claimants").
representing the American Society of
Composers, Authors and Publishers.
Broadcast Music. Inc.. and SESAC. Inc.;
(7) the Devotional Claimants
(-Devotional Claimants-). representing
various copyright owners of religious
Programming; (8) the Satellite
Broadcasting gc Communications
Assocmtion (-SBCA-). representing
AlphaStar Television. Inc.. BosCom.
Inc.. Consumer Satellite Systems,
DirecTV. Inc.. EchoStar
Communications Corp.. Netlink USA.
PrimeStar Partners LP.. Prime Time 24
Joint Venture. Southern Satellite
Systems. Inc.. and Superstar Satellite
Entertainment: and (9) American Sky
Bmadcasting LL.C. (-ASkyB").

sT)ce ccoiuncary neaociaccon cceccoct Cccovect

usuccessiut as no aCeecnenccs «ece ceachecL

The CARP held oral hearings on the
cvritten cases and evidence. and oral
argument on the proposed findings of
fact and conclusions of law. The CARP
submitted its report to the Librarian on
August 29. 1997.

The CARP concluded that rates for
both networks signals and superstatians
should be adjusted upwards to '27 cents
per subscriber per month. In addition.
the Panel determined that no royalty fee
should be paid for the retransmission of
superstations within the superstations'ocal

markets. and that it had no
authority to set a royalty rate for
retransmissions of network signals
within their iocal markets. The Panel
recommended July l. 1997. as the
effective date for the new rates.

Section 802(I) of the Copyright Act
provides that (w)ithin 60 days after
receiving the report of a copyright
arbitration royalty panel, the
Librarian of Congress. upon the
recommendadon of the Register of
Copyrights shall adopt or reject the
determination of the panel." 17 U.S.C.
802(l). Today's order of the Librarian
fulfills this statutory obligation.

V. The Librarian's Scope of Review
The Librarian of Congress has. in

previous proceedings. discussed his
narrow scope of review of CARP
determinations. See 52 FR 6558
(February 12. 1997) (DART distribution
order): 61 FR 55653 (October 26. 1996)
(cable distribution order). The salient
points regarding the scope of review.
however. merit repeating.

The Copyright Royaity Tribunal
Reform An of 1993 created a unique
system of review of a CARP's
determinatian. Typically. an arbitrator's
decision is not reviewable. but the
Reform Act created two layers of review:
the Librarian and the Court of Appeals
for the Distrin of Columbia Circuit.
Senion 802(I) directs the Librarian to
either accept the decision of the CARP
or reject it. If the Librarian rejects it. he
must substitute his awn determination
-after full examination of the record
created in the arbitration proceeding."
Id. If the Librarian accepts it. then the
determination of the CARP has become
the determination of the Librarian. In
either case. through issuance of the
Librarian's Order. it is his decision that
wili be subject to review by the Court
of Appeals.

Senion 802(f) of the Copyright An
directs that the Librarian shall adopt the
report of the CARP -unless the Librarian
finds that the determination is arbitrary
or contrary to the provisions of this
title - Neither the Reform Act nor its
legisiative history indicates what is
meant specifically by -arbitrary." but
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there is no reason to canclucie that the
use of the term is any different than the
"arbitrary" standard de. cribed in the
Administrative Procedure Act (APAI. 5
U.S.C. 706(2)(A).

Review of the caselaw applying the
APA "arbitrary" standard reveai six
factors or circumstance; uncler which a
court is likely to find that an agency
acted arbitrarily. An agency is generally
considered ta be arbitray when it:

(I) Relies on factors ttiat Congress did
not intend it to considert

(2) Fails to consider entirely an
important aspect of the probiem that it
was solving:

(3) Offers an explanat.ion for its
decision that runs counter to the
evidence presented before it;

(4) Issues a decision tibet is so
implausible that it cannot be explained
as a product of agency expertise or a
difference of viewpoint;

(5) Fails to examine the data and
articulate a satisfactory exphanation for
its action including a rational
connection between the facts found and
the choice made: and

(6) When the agency's action entails
the unexplained discriaiination or
disparate treatment of similariy s,ituated
parties.
Motor Vehicle Manufacturers Ass n v.
Stare Farm Mutual insurance Co.. 463
V.S. 29 (1983): Celcom Comm. Corp. v.
FCC. 789 F.2d 67 (D.C. Cir. 1986);
Airmark Corp v. FAA. 758 F2d 685 (D.C.
Cir. 1985).

Given these guidelines for
determining when a determination is
"a*itrary." prior decisions of the courts
reviewing the determinations of the
former Copyright Royalty Tribunal tuive
been consulted. The decisions of the
Tribunal were reviewed under tire
-arbitrary and capricious" standard of 5
V.S.C. 706(2) (A) which. as noted above.
appears to be applicable. to tine
Librarian's review of the CARP's
decision.

Review ofjudicial decisions regarding
Tribunal actions reveals a consistent
theme: provided that the Tribunal
adequately articulated the reasoris for its
decision. specific determinations were
granted a relatively wide "zone of
reasonableness." See National Ass'n of
Broadcasters v. CRT.?72 F.«?d 922 (D.C.
Cir. 1985): Christian Bnaadcasring
Network v. CRT. 720 F.«?d 1295 (D.C.
Cir. 1983): Nauanal Cable Television
Ass'n v. CRT. 689 F.2d 1077 (D.C. Cb;.
1982); Recording indusay Ass n of
America v. CRT. 662 F.gd I (D.C. Cir.
1981). As one panel of the DuC. Circuit
succinct!y noted:

To the extent that the sunumiy objecuvea
determine a range of reasonable rayaby rates

that would serve all these objecuves
adequately but io ciiffenng degrees. the
Tribunal is free io choaie among those rates.
and cours are without authority io sei aside
the particular rate chosen by the Tribunal if
it Iles within a "zone of reasanabieness."

Recording indusuy +s'n ofA,,meri/ca vl.

CRT. 662 F.:2d l. 9 (D.C. Cir. 1981).
Because the Librarian is revie|wing the
CARP decision under the same
-arbitrary- stanclard used by thecoun'o

review the Triburutl. hg midst bq
presented with a detailed rational
analysis of the C,ARP's decision. setting
forth specific Endings of I'act and
coriclusians of law. 'IIiis mqu trement of
every CARP report isi conllirmgd by thei
legislative history to the Reform Act
which notes that a -clear,report setting
forth the panel's reasoning and findings
will greatly assist the Liblmian of
Congre.s." I.R. IRep. No. 103t286~ IO)
Cong.. 1.st Sm. 13 (1993). Thus. t&i

engage in reasoned decisionmaking, the
CARP must -weigh all the relevant
corisiderations and ',; set put (ts
conclusions in a foriii that permiul (a,
determination of) whether it I ms
exercistd its resiaansibilities lawfully.",
National Cable Television Asv.'n v, CR7.
689 F.2d 10'77, 1091 (D.C. Cir. 1982).
Thlts gaai cannot be reached by
"auempt(ing) to distingujshec)
apparently incorsistent awards with
simple. undifferentiated allusions to a
10/000 page record.- Chnlsrian
Bniadc unsung NeriNarg. Iqc. v., CRT. 720
F.2d 1295. 1319 (D.C. Cir„ 1983).

It is the task af the Register to review
the report and make incr
recommendation to the Librarian as to
whether it is arbitrary or Fortify to t1le
provisions of the Copyright A'ct arid. if
so. whether„and in what manner. the
Librarian should substitute his own
deteflnlnatiofl.

VI. Review of the CARP Report
Section 251.5.'i(a) qf thy ruI~ provic(es

that "(a)ny party to the piocet&inil may
file with the Lilxmian of ~Congress a
petition to rnodill'y or set aside the
determi:nation of a Copyright Arbitration
Reyalty Panei w:lthin. 14 clays of tIN
Libcari m's teceilpt of the panel's report
of iits determination. 37 CFR 251.55(a).
Replies to petitions to mcxiify are due 14
days after tiie fil:ing of the petitions. 37
CFR 251.55(b).

'I|ie fbliawing parties IIIed gtitions'o

modiify: SBC/t~ EchaStar
Co|mmunicztdons Coip. ('EchbSta)'").'ndcommercial Networks. Replies were
filed by jSC. Braadcaster Claimants
Group. PSS. Pragram Suppliers.
Commercial Networks. MusiC Claimer)ts
and Devotional Claimants (collectively.
"Copyright Ownters"). PBS. jSC arid
Broadcaster Claimants

Group'collective.

-lwrtain Copyright 'wners-).and EchoStar.
Satellite cameis oppose the t)ecis'ion'f

the CARP. while copyright a)vne(s
are generally supportive of it. SBCA,
offers numerous reasons why. in its
view. the Panel's decision is arbitraiy
and contrary to law. EchoStar confines
its comments to the Panel s dec'isiarina&'o

establish a royalty rate for the local
retransmissian of network signals by
satellite carriers. and Commercial
Netvmrh'equest a -clarification- of the
Panei's ri|ling in order to construe i( ta
mean that the 27 cent I'ee for network
sigruiis appiits to any local
retransmissian of network stations t'o

subscribtss in unserved househ,olds.
Certain Copyright Owners challlengil
EchaStar s standing to file a 5 2'51.55
petition to modify in this procMin'g.

Sepion 251.55 of the rules assists the '?egisteri&f Copyrights in tiiaking her
recommendation ta the Librarihn. ahd
the Librarian in conducting his'revibw
of the CARP's decision by alia4~ing 'the 'artiesta the proceeding to raise
.specific objections to a CARP's

'etermination.As required by rection
802(f) of the Copyright Act. if the
Librarian determines that the Panel in
this proceeding has acted arbitrarily or
contrary to the provisions of the
Copyright Act. he must "after full
examinadon of the record created in the
arbitration proceeding. issue ail ord'er
setting the royalty fee '" Il7 U..S.C.
802(,'0.

VIL Review and Recommendation of
the Register

As discussed above. the parties to this
proceeding submitted petitiansi to the
Librarian to modify the Panel's
detertnination based on their assertions
that the Panel acted arbitrarily or
contrary to the applicable provisions of
the Copyright Act. These petitibns have'ssistedrhe Register in identifying what,

idhnce'nd issues in this large
proceeding, in the eyes of rhe,
petitioners. are areas where the Panel
,may, have acted irnpraperly. thereby
requiring the Librarian to substitute his
own'etermination. The law gives the
Register the responsibility to rn'ake

l

recominendadom to tlhe Librarian
regarding the Panel's determination. 17
V.S.C. 802(i), and in so doing she must
'conduct 'a thorough review.

After reviewing the Pane!'s napon; anti
'the record in this proceeding. the
Register has determined that there are 6
pritr'iaty aspects of the Panel's decision ~

that warrant detailed discussion and
analysis:

(1) Whether the Panel correctly imerpremdI
and applied the staiumry standard iar
deiernuning royalty fees:
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(21 Whether the Panel aaed arbitranly in
adopung the hecnse fees paid by cable
networks as the benchmark for determining
seeuan 119 fees:

(3) Whether the Panel should have made
cenain adjustments in the benchmark rates it
adopted:

(41 Whether it was permissible for the
Panel io adopt the same rate for superstatians
and network signals:

(5) Whether the Panel correctly declined to
adopt a rayaity rate for local retransmission
of network signals by satellite earners: and

(6) Whether the Panel supplied the
appropnate effective date for the newly
established royalty fees.

SBCA has made additional arguments
in its petition to modify as to why the
Panel's decision should be set aside.
These arguments. which primarily
involve evaluation of the evidence and
allege deficiencies in the discovery ruies
for CARP proceedings, are addressed at
the end of this section.

A. Determination ofFair Market Value

1. Action of the Panel
A fundamental dispute between

saiellite carriers and copyright o)vners
in this proceeding is the meaning of the
term "fair market value" as used in
section 119{c) (3) (D) of the Copyright
Act. That section provides

In determining royalty fees under this
paragraph. the Copynght Arbitration Panel
shall establish fees for the retransmission of
network stations and supetstations that most
clearly represent the fair market value of
secondary transmissions. In determining the
fair market value. the Panel shall base its
decision on economic. competitive. and
programming information presented by the
panies. ineiuding-

(i) The competitive environment in which
such programming is disuibuted. the cost for
similar signals in similar private and
compulsory license marketplaces. and any
special features and conditions af the
retransmission marketplace:

{ii I The economic impact of such fees an
copyright owners and satellite «arnets: and

{iii) The impact on the continued
availability of secondary transmissians to the
public.

17 U.S.C. 119(c)(3)(D).
The Panel examined this provision.

and the legislative history. and
determined that fair market value meant
the prize that would be negotjated in a
free market setting as compensation for
the satellite carriers'ight to retranstnit
network and superstauon signals
containing the copyright

owners'opyrightedprogramming. The Panel
stated that:

~ As diseussea abave. seetmn 119(cl(31{9) is the
apprapnete stetuttxy txovisioa (tovemitis ihe
adjastmem al myeity rates. Seetian 1 l9(d(31(BI.
whieli eisa pfescnties iayatty i@Ij5stment factors.
was imxtvettetitty leli m the statute after the 1994
emetxtmena.

(Tlhe language. stiuaure. and legislative
history of the 1994 amendments ta seeuan
119 suggest the Panel is direaed ta
determme actual fair market value and "in
determining the fair market value base
its decision ' upon the nanwxhaustive
list of considerations. We interpret the phrase
"base its dectston" to require the Panel to
consider each enumerated type of
infannauon but. the weight to be accorded
each eonsiderauan must necessarily depend
upon the quality and quantity of the evidence
adduced and its relative significance ta a
deierminaiian ofaaual fair marker value. All
evidence falling within the enumerated types
of information must be considered but the
evidence which is more probauve of fair
market value must be accorded greater
weight than less probative evidence
The Panel agrees that the fair market value
rate is that which most clasely approximates
the rate that would be negotiated in a free
market between a wiiling buyer and a willing
seller.

Panel Report at 17 (emphasis in
original).

2. Arguments of the Parties
SBCA asserts that the Panel

misapprehended the meaning of "fair
market value." and that it should have
determined the section 119 fees in
accordance with what cable operators
pay for distant signals under the section
I I I cable compulsory license. SBCA
Petition to Modify at 12. "Fair market
vaiue is a Congressionally defined term.
and thus cannot be considered under
the 'traditional'ense, as urged by the
[Copyright) Owners." Id. at 14. SBCA
cites certain 1994 floor statements at
length as evidence that Congress
intended that section 119 royalty rates
be set on a parity with cable rates.

DeCanelni: Copynght license panty with
cable is the central feature of the fair market
standard aniculated in this legislatiom The
inclusion of specific guidance to the
arbiuation panel to take into consideration
the competitive envircnment in which
satellite programming is distributed is
essential to ensure that sateilite carriers are
not required to pay higher niyalty fees than
cable operators ' am eanfldent that the
arbiuauon pant will take steps to ensure
that the royalty fee ptdd by satellite carriers
are on par with those paid by cable opemtors.
The guiding criteria for tin arbitration panel
to estab(Ish fair market value in this
legislation will accomplish that objeaive.

The fea that the Senate agrees with
the House an this compromise language is
due to the criteria that ~ines fair market
vaiue in the biiL I have long opposed the
imposition of royaity fees based simply on
the meehatdeaI application of some
conceptual fair market vaiue formula *

The arbitration panel will take steps to
ensure that the royalty fees paid by satellite
carriers are an par to those paid by cable
operators. The guiding criteria for the
a*iuatian panel to establish fair tnarket
vaiue will accomplish this objecdve.

140 Cong. Rec. S I 4105. 14106 (daily ed.
Oct. 4. 1994).

Brooks: ln the hard-fought compromise
reached on this bil!. the faaars ta be
considered under the bill's "fair inarket
vaiue" determinauon have been made mare
specific. I would note that in determining fair
market value. we imend that the eapynghi
arbitration panel consider all the factors
raised by the parties. including cable rates.

140 Cong. Rec. H9270 {daily ed. Sept.
20. 1994).

Hughes: {Llegislatian contemplates that the
panel will look ta the earn petiuve
environment in which seeuan 119
retransmissions are distributed as well as the
casts of disuibution of similar signals in
similar private and compulsory license
marketplaces. including the cable copynghi
fees under section 111. This will help ensure
that there is vigorous eompetiuon and
diversity in the video programming
distribution industry.

140 Cong. Rec. H9271 (daily ed. Sept.
20. 1994).

Syne' atn also hopeful that any fee
resulung frain the fair market value standard
does nat disadvantage the dei ivery of satellite
transmissions vis-a-vis the delivery of cable
retransmissian under the secuan I I I

eamputsory license't is my hope thai
the fees set for sate! lite retransmissians under
the fair market value standard will. among
other things. reflea the competitive
environment in which those retransmissians
are d isuibuted. There is liule quesuon that
Congress would like to ensure that there is
vigorous campetitian and diversity in the
distribution of video programming and ihe
determination of fair market value fees
should rei)ect that intent.

140 Cong. Rec. H9272 {daily ed. Sept.
20. 1994).

According to SBCA. these floor
statements provide clear Congressional
direction that the royaky fees for section
119 are to be either identical or
substantially similar to those paid by
cable operators under sectioni I l. SBCA
provided testimony demonstrating that
cable operators pay 9.8 cents per
subscriber per month For superstations.
and 2.45 cents per subscriber per month
for network signals. and submits that
the Librarian should adopt these rates.
SBCA Petiuon to Modify at 18.

Copyright Owners contend that the
Panel aaed correctly in auributing the
plain tneaning to the term -fair market
value." and properly rejected SBCA's
position that the rates paid by cable
under secuon 111 is the governing
factor in determining fair market value.
Copyright Owners Reply at 12.
Copyright Owners'ote further that
even one of SBCA's own expert
witnesses. Mr. Harry Shooshan.
conceded at the hearing that Congress
intended to accord the conventional
meaning to -fair market value." Id.
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Copyright Owners also submit that
portions of floor staterrients delivered at
the time of passage of the 1!294 Satellite
Home Viewer Act are not proper
legislative history and must be given
linle. if any. weight. Id. at 14-15 (citing
Overseas Educ. Ass n..fnc. v. FERA. 876
F.2d 960 (D.C. Cir. 198'9): In the Maner
ofSinclair. 870 F.2d 1340 (7th Cir.
1989)). Rather. the text of the statute is
the principle source for determining its
lneaning. Id. at 15 (citing West Virginia
Hosp. v. Casey, 499 U.S. 83 (1991).

3. Recommendation of the Register

The Panel determined that the term
"fair market value" should be accorded
its plain meaning—i.e.. the price a
willing buyer and a willing setter would
negotiate in a free marketplace—and
that the economic. competitive. and
programming information presentecl by
the parties provided the evidence to
determine what fair nulrket value
royalty rates would be undier the
satellite carrier compulsory liceinsc. The
Register conciudes that this decision is
not arbitrary. nor is it connary l.o law.

Both SBCA and Copyrigtit Owners
contend that the meaning of -fair
market value" is a matter of statutory
interpretation. Moreover. it is a well-
established principle that. in
interpreting the meaning of a statute, the
language of the law is the test evidence
of'ts meaning. Sutherl,and Stat.. Cortst.
tj 46.01 (5th Ed.).

The express words of the statute
charge the Panel with ideteinnintng the
fair market value of renansmttted
broadcast signals by satellite carriers. Id.
(plain meaning of the statute goverris its
interpretation). The Painet detetmtncd
that -fair market value" micant the price
that would be negotiated between a
willing buyer and a wiilling seller in a
free marketplace. Panel Report at 17.
The Register determines that thiis is not
an arbitrary interpretation of the
meaning of -fair market value." nor is
it contrary to law. See Blade's law
Dictionary 537 {5th EcL 1989) (idefinition
of "fair market value'"l.

ln the 1994 amendments Congress
stated that "jijn detertntntng 0'ie fair
market value. the Panel shall base its
decision on economic, competitive, andi
programming information presented by
the parties ""

11&3 U.S.C.
119(c) {3)(d). Congress then included in
that amendment a nonexhaustiwe list of
the types of "economi.c. competitive.
and programming information"'hait the.
Panel must consider in fashiordng
royalty rates that represent fair market
value. That the list is nonewhausttve is
significant. for there may lm other type.;
of information presented by the parties
that. while not faliing within one of the

enumerated categories. is nevertheiess
re,'levant to the issue of what the fair
market. value royalty rates shoutdi be. i

The Pa.nel would be responsible for
considering this type of information as
welL ii it were relevant to determining
faiir mtirket valuie.

The Register does not Interpret!the
i

enumerated categories of "economic.
competitivie. and prograrinmttilg
information" (for example. costs iin

stmilar private and compu&ty ttcerntc
marketplaces) as establishing criaeria
that deiine the meaning iof "fair ntarket
vailue.- To do so would. in the Register's
view, run contrary te the plaiin meaning
of the statute. Sutherland Stat. Const.
tj 47.07 (5th EcL). Likewise. the Register
dcies not sce any support for the
argument that cine of the enumerated
categories of inilormation. such as the
compulsory license fee paid by cable
under 17 LI.S.C. 111. must be accorded
more weight than another. The House
Committee Report to the 1994
arnenclments makes it clear that this
shouicl not be the case. See H.R. Rep. i

No. 703. 103d (wng.. 2diSess. 10 i(1994)
(-ln order to aid the paneL the
Committee adopted an amendme'nt
offered by Mr. Hughes directing the
panel to consider economic. i

competitive, arid prograimntng
tnfornlatten Pn~nted by the parties as
well as thc compettcive environnlent in
which such programming is distributed.
Tihis would. of course, hnclude cable
raites. Ibut those rates are not to be a
benchmark for setting nttes ttnder
action 1 19: they are on'ty one
potentially (sic) piece of evidence in 'eachingtile objective fair market
value.-). The Register. therefore. i

dhetetTntnes that the Paniei did not act
a4litrarity or contrary td law in

'eterminingthe meantrtg of Ifair tnaritet
value.

Atdiough the Panel determined that
its plain nieaning of fatti market value
controlled their interpretation. the Panel
neven!hetcss consulted the legisllative
history to the 1994 amendments and
concludedl that "jwje find no support
for thi proposition that 'Congress did not
mean what it said. The legislative
history reveals no intent to attacih a
unique meaning to the commonly
understood and wett~tabitshedi fab
nlarket value'erm„" Panel Report at 16.

A r! view of all floor Statements
offered at the time of passage of the
1994 amendments reveals considerable
differences between the views of the
two Chairmen and some of dte
memos. These difference are
accentuaacd by a later floor statement
offered by Chairman Hughes when he
intrcxiuced a biill that would make
techniicai cornxntons to the ~1994

Satellite Home Viewer Act. 140 Cong.
Re:. E22!90 (daily ed. November 29.
1994) (statement of Rep. Hughes).

The statement of Chairman DcConcini
,
offets the greatest support to the

,

argument that the rates estab! ishedi in
,

this proCeeding should approximate
,

whyt cable pays under the cable
compuL!ary ttcerise. 1.40 Congi Rec.

,
S14i105 (daily ed, Oct. 4. 1994) (-1 am

i
conflldertt that the arbitration panel will

,

tata; steps to ensure that the royalty fee,
pai(i by satellite carriiers are on pai, wit)i
thcxa paid by cable operators").
Representative Synar's comments
suggest his desin. that a satellite rate
adj ustment produce rates comparable ie
'he cable computsory license. but he
does not state that application of the fair
market value standard should or must
produce such compatabtttty. The,
statements of Representative Brooks arid
Hughes provide that cable compulsory
license rates are ene of the factors to btt
considered by the Panel. but they do not
indicate that they are the onlyl or

i controlling factor.
Tihe Register has consulted the,

caselaw in determining the weight to be
accorded finer statements made by
Congressmen during the passage ef

i legislation. The caselaw provides that
floor statements ef legislators are te be

i given little weight Garcia v. 4'.S.. 469
U.S. 70. 78, (1984): Zuberv. 4IIeni 39Ej
U.S. 168. 186 (1969) ("Floor diebates
reflect at ben the understanding of
ind,ividual (mngressrnen"). The
reasoning behind this principle was
aptly described by the Federal Circuit

~

Court for the District of Columbia.

9) i ls ncccs'sary for judges lo exercise
'xtiicmc'caution before concluding that

statement made in floor debate. ol at ai

'earin.;or pnntcd in a commincc document
may be taken as statutory gospel. Otherwise.
they run the iSstc of reading authentic iinsight
into remarks intended to serve qcjitc d)ifcrc ni
purposes. Fuinhcrmorc„ to the degree that
judges are perceived as grasping any
fragment of legislative history for insights
tntb congressional intent. to that ictcgrec will
tcgiistatofs bc cncoutag!.'d to salt the
lcgiisiativc rclxÃd witil Iinilatclal

I

intclprctaticxis of statutory plovqnons they~
werc llnablc Iio pelsuacilc their colltcctpics ie
cxccpt
lne Brerh. OfElec. Wkrs. Eoc. U. 474 v.
NENES. 814 IF.2d 697 (D.C. Cir, 1987)
(Buckley. concurring): see aiso Overseas
Educ. Ass'n. Inc. v. FERA. 876 F.2d 960.
975 (D!C. Cir. 1989) (-While a spenser's
statements may reveal his
understanding and intentions, they
hardly provide definitive insights into
Congress'nderstanding of the meaning
of a particular provision") (emphasis iin

original).
Of gteater importance in diiscertltng

the intent of Congress, a'pposed to the
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statements of individual Members. is
the fact that Congress changed the
statute in 1994. When Congress decides
to change a statute. the decision to do
so signifies that it intended to change
the meaning. Brewsterv. Gage. 280 U.S.
327. 338 (1932): United Stares v. NEC
Corp.. 931 F.2d 1493, 1502 (11.th Cir.
1991): In re Request for Assistance. 848
F.2d 1151. 1154 (11th Cir. 1988). cert.
denied sub. nom.. Azar v. Minister of
Legal Affairs. 488 U.S: 1005 (! 989). That
is what occurred here. If Congress had
truly intended cable compulsory license
rates to govern the adjustment of fees in
this proceeding. then it would not have
amended the statute in!994 to provide
for a fair market value determination s

ln sum. while floor statements by
some Members indicate an intent that
fair market vaiue be determined in
various ways. by looking at the statute.
committee reports. Boor statements and
colloquies the Register does not find any
special meaning or limitation auached
to the term -fair market value- and.
therefore. must. rely on the plain
language of the statute and the plain
meaning of the term. The Panel. in the
view of the Register. therefore. did not
act arbitrarily. or contrary to law in its
interpretation of the meaning of "fair
market value."

B. The Cable lVetwork Fee Benchmark

l. Action of the Panel
In order to determine fair market

value royaity rates as required by
section 119{c) (3) (D). the Panel
considered the voluminous testimony
and exhibits presented by the parties.
Witnesses for PBS. JSC. the Commerciai
Networks. SBCA. and ASkyB sponsored
economic analyses and testified as to
their calculation of fair market value.
The copyright owners used empirical
data of license fees paid to certain cable
networks by multichannel video
programming distributors (principally
cabie operators). while satellite carriers
focused primarily on the license fees
paid by cable operators under secdon
I I l.

The Panel specifically endorsed tha
approach taken by PBS, and its
principai witness. Ms. Linda
McLaughlin. Using data supplied by an
indusuy survey group.e Ms. McLaughlin
examined the license Fees paid by

Theta ts na quaacian dice the pcincipnt taacar for
dacecmicciccg mens under the iggg tegislnuaic wm
cha mens pard by anbin. i 7 U.S.C. 11%a)QIIBI fi~
(ciw Panel "she!i consider the appracumcca~
canc ca a cable nyccem for the rigtcc ca cccmddccrily
crnrcnmic ia the public a primary cransmiccicm cnada

by a broadcast aaccan

"The dnca wan supptced by Pnui ttcgan
Ancaccncas. n leading cntarmnccan and dace campnccy
cn the vcdaa industry.

multichannel video programming
dfsn fbutors (-MVPDs"I to license the
viewing rights to 12 popular basic cable
networks. These networks are AISLE.

CNN. Headline News. Discovery. ESPN.
the Famiiy Channel. Lifetime, MTV,
Nickelodeon. TNN. TNT. and USA. Ms.
McLaughIIn testified that these basic
cable networks represented the closest
alternative programming to broadcast
programming for sateiiite homes. and
that studies indicated that consumers
value networks and superstations as
least as highly as popular basic cable
networks. Direct Testimony of Linda
McLaughhn at 2-5. She then calculated
a "benchmark" rate for these networks
to be used by the Panel as representauve
of the fair market value of broadcast
signais reuansmitted by satellite
carriers:

I have caiculaced a basic cable network
benchmark price and used it to esucnace a
minimum compulsory license fee for
satellite-reuansmiued broadcast stations. The
average license fee of the 12 popular basic
cable networks was I 8 cents in 1992—when
the cicaxincucn sateflite compulsory rate was
I 7.5 cents—and has risen co 24 cents in 19S5.
an annuai increase of cen percent per year.
The license fees for these 12 basic cab!a
networks are forecast to Increase to an
average of 29 cents in 1997. 27 cenrs in 19SB
and 28 cents in 1999. This suggests that the
compulsory race for sateliite recranscnicted
stations should increase at least
correspondingly with the avemge prices for
basic cable networks. to an average at least
27 cents for ihe 1997-99 period.

Id. at 7.
The Panei endorsed Ms. McLaughhn's

approach because it determined that it
represented the closest modeL of those
presented. to a free market negotiation
for sate!lite catTfage of broadcast signals.
and because it was the most
conservative appmach offered by the
copyright owners. Panei Report at 29-
30. The Panel rejected the analysis of
JSC {Testimony of Mr. Larry Cerbrandt)
as too narrow 7 and the analysts of the
Commercial Networks (testimony of Mr.
Bruce Owen) as too speculative a The
Panel also rejected the anaiyses of SBCA
and ASkyB because it detertnined that
their analyses did not comport with the
plain statutory mmnfng of the term -fair
market value." ld. at 29-30.

2. Arguments of the Parties
SBCA contends that cable network

iicense fees are not an appropriate

r Mr. rtrcaccdc Ccatncad dca license tam pntd tac
curn basic cable cecwarkr. TNT and USA. Tr. 2025-
2026.

"Mr. Owen cued grasslcm analysis icc ncc nccempc
ca daaccmscmce that MVPDs are witiiccg ca prn/
pcapacctaccnttir rdgtccr ttccmca fees tar necwark
ncgccatn wtctctc armenia mace accpenciva

Testimony of Bruce Owen ac
7-io.

benchmark because cable networks are
fundamentally different from
retransmission of broadcast signals. It
asserts that -(ejxtracting an accurate. or
even representative license fee per
subscriber is basical!y impossible
because multiple programming services
are included within contracts. there are
ceilings on aggregate license f'ees for
MVPDs in some cases. free
subscriptions in others. marketing and
launch support provided by the cable
networks. purchases of advertising time
by the cabie networks from MVPDs, and
equity investments by each in the
other." SBCA Petition to Modify at 20-
21.

ln reply. Copyright Owners assert that
the Panel acted properiy by utilizing
cable networks as the benchmark of fair
market value. and accepting the analysis
of Ms McLaughlin. Copyright Owners
not thar. they ~ished to examine the
license fees paid by satellite carriers to
cable networks in particular. as opposed
to the fee paid by all MVPDs in general.
but SBCA refused to disclose through
discovery the amounts that satellite
carriers paid. Copyright Owners Repiy
at 17. They further note that while
SBCA's witness. Mr. Jerry L. Parker.
stated that a meaningful license fee
could not be determined from sateilite/
cabie network contracts. SBCA never
produced the documenrs to support that
asseruon. Id. at 18. Copyright Owners
assert that Ms. McLaughlin testified that
the license fees presented by her
analysis demonstrated at least the
minimum amount that satellite carriers
wouid pay for cable networks. and that
her anaiysis offered the best evidence
that was properly accepted by the Pane!.
id.

3. Recommendation of the Register
In the Register s view. the Panel's

decision to use cable network license
fees as a benchmark for establishing the
fair market value of section 119 rates
was the product of rational
decisionmaking. and its decision to use
the PBS/McLaughlin approach was not
improper.

Having determined that -fair market
value" meant the price that would be
paid by a willing buyer and seller in a
free marketplace. it was not illogical for
the Panel to give careful consideration
to evidence of markets that most closely
resembled the licensing of signals under
section 119. In Fact. section
119(c)(3){D)(i) requires that the Pane!
consider "the cost for similar signais in
similar private 'arketplaces." 17
U.S.C. 119{c){3) {D).

All three of the evidentiary
presentations of the copyright owners—
PBS. JSC, and Commercial Networks—
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focused upon the fees paid to cable
networks by MVPDs. SBCA's evidence
of fair market value. the cable license
fees paid under section 111. was less
relevant io the Panel's determination
because the Panel had rejetzed the
notion thai cable fees equaled faiir
market value. Panel Report at 2!3-30.
The Panel's adoption of cable network
fees as the benchmark was not
unqualified. however. because it stated
that "we agree with the satellite cartders
that the economic model governing
cable networks varies markedly from the
economic model governing
broadcasters." Id. at 29. Nevertheiess.
the Panel -adopt}ed} tkie copyright
owners'eneral appro-cch using the
most similar free market we can
observe." Id. at 30. After reviewing the
record. the Register kuu& determined that
the Panel's conclusion is not "arbitrary"
within the meaning of 17 V.S.C„802.(f).

SBCA contends that cable network
fees are not a useful benchmark because
the economics of cable netsvorks are
fundamentally diiTerent from those of
broadcast networks and superstatforcs.
SBCA Petition to Modify at 20 (citing
testimony of Mr. Harry Shooshain. Mr.
John Haring and Mr. Edwin Desser). The
testimony of Mr. Shooshan and Mr.
Haring. in particular. suggest that there
are some marked differences between
the licensing of cable networks,and
broadcast signals. The Panel. however.
took account of that. Panel Report at 29.
Nevertheless. there was ample
testimony that the two markets were
also quite similar Tr. 1202-04 (Mr.
Robert Crandall): Tr. 1609 (Ms.
Mclaughlin): Tr. 1284 (Mr. Owen). The
Panel weighed the eviclence anti
accepted the copyright owrcers'pproach

using cable network fi~
because it was "the mosr similar free
market we can observe." Painel }}?eport at
30 (emphasis in original). Eiecatcse dhis
conclusion is grounded in the rcmortf, it
is not arbitrary. Nauonal Cable
Television Ass'n. Inc. v. CRT. 724 F.2d
176. 189 (D.C. Cir. 1983) (decisions
grounded in the record wit}Bin the zone
of reasonableness).

Likewise. the Panel'! decision to cafy
on the PBS/McLaughlin testimony to
establish the cable network benchmark
was adequately grouncied in the race&rd.
Panel Report at )8-20. Again. tfte Panel
stated that use of cable networks was by
no means flawles and, to aiccount for
this. the Panel was adopting the
-conservative" approach olTerecd in Ms.
McLaughlin's analysis„ ld. at 31. The
Register determines that tkse Panel's
decision to accord the PBS/Mciaughlfn
testimony controlling weight is
consistent with its determination to
utilize the plain meaning of "fair market

value" as the proper standard for setting
royaky fees. Further. it fs well
establiished that using evidence of
arialogous marlceis is the best evidence
in determining market price'. See'ationalC'able Television. 724 F.2d at
187. For these reasons, the Register
determines tha( the Panel did not act'rbitrarilyor contrary to the Copyright
Act.

C. Adjtcsrncenrs ro the Cable NenNorfc,
Fm Benchmarl;

l. Adjusurent to the Benchmark for
Delivery Costs

a. Acrlon of the Panel, After
establishing cable network license fees.
as presenttxf by's. Mclmughlfn, as the
benchimark for determining the section
119 royalty catt@, the Panel examined.
inter calla. the special features and
ceinditions of the reuansmission
marketplace to determirte if ccn upward.
or downward. adjusunept in, the,
benchmark wac appropriate., OncI of t}ae
aspects of satellite retracismission of
broadcast signa, is that differ significantly
from the transmission of cab)e na;twofks
involved die cccsts of deliivering the
signals to the MVPDs. Tkce Panel,fourfd
this issue. along with thet of, advertfsfng
fnseru; (disicussed infra), as fsefng
"aimong the most ckcalle}cging issues fpr
the Panel to resolve." Panel Report ati

I4;i.
The Panel found that the license fees

charged for cable netwofks ffcciuded (he
cost of debvering the cable network to
the MPVD—i.e,. making the signal
readily avaiilab}ie for reception by the

'VPD'or:subsequentdistribution to
subscriber.'. Id. at 45. With satellite
reuansmission of bmadtast Signals.
however. t'e satellite carriers absorb the
ccists of getting the broadcast sigrfal from
it. geographic point of origin. and then
delivering it to its subscribers. Irl. Th'.
Panel iconsfdercuf whether the cost of
delivering the signals should. therefore.
be dedlucted from the benchcnark.

The Panel declined to make such a
dhxfuctfon. The Panel found,that,there
was no evidence pcasented to suggest
that if sate}}lite carrfers and copyright,
owners neffotfated in a free rnarketplaice
for the, retransmission of broadcast
signahs. the copyright owners would
offer satellite carriers a discount on
lic:ens'ees to accommodate'elivery
cccsts. 'The Panel dfscussied the
testimony of Mr. Jerry Li Parker. an
SI3CA witness who offered testimony as
to the history. nature arid ofteratilon df
the satiellfte indus~:

Mr. Parker was invited ce demccccsckace
wiheckcer carrier costs fmpalnecf the ca}ces
ccegociaaed hecween satellite cacrcecs acid
cable networks. fie could cccsc. Icccfeed. Mr.

parker conceded. for axampkh that despite
, additional costs ccccucracf by DBS

's cactcers
(beyond chose of HSD ic& camera). DBS
operators were uccabie cp negouace lower

,

racap on,that basis. Mcccc~vec. he cieciined ui
urge the paccef co sai a dcscouccced race for
DBS carriers co aceouccc for their higher coscs
than HSI) camera. We rhusc similarly deciicie
co discount the cable network beccchmark ccs

acasunt for hiigher deiivecy costs of bccedcasc
signals.
Panel Report at 45-46 (citations
omitted).

b. Argulyxmts of the Partles. SBCA
,
vigorously contests the Panel'~

,

resfstance to deducting delivery ccists
from the 27 cent benchmark figure,

, stating that "it must be recogdized'hat'll

cable networks that are cku)rgfn)I anU
recefvfrcg 27 cents have made 'the 'ecessacyinvestmenc. and expense in
distributing the signal ' Noneof'he

fc)opyright (o}wners or broadcasters
in this p~fng incurred this
necessary expense for satellite
distribution of super~tfons or networik
stations." SBCA Petition to Modify at
22. SBCA cites the testimony of Ms.
McLaughlin, who acknowledged that '

broadcast statioris are not responsible.
and do not incur the cost of. deiivering
their signai to satellite carriers for

i subsequent retransmfssion. Id'. at 22-23.
, SBCA submits that -

i}t} he error in }vis.
~ McLaughlin's analysis. imp1iditly
~ accepted by the Panel. is that }chesc}.

expenses were basically the cost of the
's)atellite }c)arriers in distributing their
own product.- Id. at 23. SBCA asshrts'hatthe Panel understood that sattillfte'anders

bore the cost of delivery. but
'heh mi'stakenly categorized i(, as a'

-diicount- ro compensate camers for
their costs. when in fact it is a'ost thar.
must be borne by the copyright owners.
Id. at 25-26,

SBCA submits that it demonstrated
that the avecage delivery cost per signal
per sufzscrfber. per month is 10 cents.
and 6.5 cents for volume dfscbunta.
SBCA. therefore, contends that the 27'entbenchmark rate must be adjusted
downward to between 17 and'21.5
cents. Icd at 23. f.n. 5;3.

In reply. Copyright Owners'assert that
SBCA misckcaracterizes the transmission
cost issue by suggesti,ng that the major'ocusshould be the structural nature of
such costs. rather than whether they
would result in any marketplace price
adjusurcents. Copyright Owners Reply at

~ 22.~ Copyright Owners cite Mr'. Larry
'erbcandt's testimony that transmission

a 'I'DBS'i scaccccs for Direct Bcuadcasc Service. acid
is asscecaceci wiich high powered, high Ccaqcahccy

'kacx broadcast sacetlica service~. *n axampk of,i
,

DBS operccoc h, DicacTV,
'" -HSD" scacccss for "Huaca Sacalihci Dish!- acxf

cypicaliy cafacs co saaal clcc pcovcclacs whu 0paracc ac
lower frequencies chan DES pcuwdecs

JAW)30
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costs da not yield dilferent cable
network license fees in the marketplace.
and note that Mr. jerry Parker was
unable ta demonstrate otherwise. Id. at
22-23.

c. Recommendation of the Register.
The Panel discussed the issue of
transmission costs quite extensively.
1'inding that the record was devoid of
credible evidence demonstrating that
transmission costs of satellice carriers
affected the races negotiated between
sacei lite carriers and cable necwarks.
Panel Report ac 45-46. The Panel
expressly found that SBCA's witness.
Mr. Parker. could not offer evidence of
such an impact. and conceded that
despite additional costs incurred by
DBS carriers. DBS operators were
unabie to negotiate lower rates on that
basis. Tr. 2528. The Panel grounded its
determination in the record evidence.
which is the hallmark of rational
decision making. National Cable
Television Ass'n. v. CRT. 724 F.2d 176
(D.C. Cir. 1983).

SBCA's discussion of'ransmission
costs fails co focus on what impacc. if
any. they would have on negotiated
license fees. and instead relates to
which party should bear the cost. Costs
can be shifted between panies in a
business relationship. and SBCA asserts
that their costs, when comparing
delivery of broadcast signals with
delivery of cabie nenvorks. must be
shifted to copyright owners to prevent a
windfall. However, costs can also be
absorbed by a pany as part and parcel
of doing business. and must be when
one party cannoc shift the costs (or a
portion thereof) to the other. Where
there is no credible evidence
demonstrating a pany's ability to shift a
cost. no change in the negouated price
should occur. The Panel found that to
be the situation with transmission costs.
and the Register has no grounds on
which to reject that finding

2. Adjustment to the Benchmark for
Advertising Insens

a. Anion of the PaneL In addition to
delivery costs. the Panel considered the
issue of advenising insens very
significant. Cable networks typically
grant MVPD's a certain number of time
slots during the programming
provided—known as advertising
insercs—for the MVPDs to sell to
advertisers. The monies raised from
these insens are retained by the MVPD.
and can defray the cost of the license fee
for the cable network approximately 8
cents per subscriber per month. Panel
Repon at 43-44. The Panel found.
however, that because secuon 119(a)(4)
requires satellite carriers to retransmit
the signals of broadcast stations intact.

possession of the copyright asvners wha
were nat required ta disclose it through
the CARP discovery rules.ii

in repiy. Copyright Owners assert that
the Panel fully considered the
arguments of SBCA. and correctly
rejected any downward adjustments for
advertising inserts. Copvright Owners
Reply at 23-24.

c. Recommendation of the Register.
The Panel fully discussed what effea. if
any. advertising inserts might have on
the negotiaced fee for retransmission of
broadcast signals. Panel Report at 43-
45. The Panel cited the testimony of Ms.
McLaughlin and Mr. Gerbrandt that
-based upon their knowledge and
experience, neither the availability of
advertising inserts. nor the carriers
ability (sic) to insert. affects the prices
that cable networks charge ' The
satellite carriers allowed this testimony
to stand essentially unrefuted. indeed.
Dr. Haring was explicitly invited to
render an opposing opinion but
forthrightly declined.- Id. at 44. SBCA
did not offer any testimony which
incontrovertibly rebuts the testimony of
Ms. McLaughlin and Mr. Cerbrandt.
Consequently. the Panel's determination
that no adjustmenc should be made is
not arbiuary because it is grounded in
the record.

D. Equality Benveen Superstati on and
Network SignaL Rates

l. Aaion of the Panel
As discussed above. Congress

established different royalty rates for
superstation and network signals when
it created the section 119 license. The
initial rate for superstations was 12
cents per subscriber per month. and 3
cents per subscriber per month for
network signals. This 4 co 1 ratio
reflected the payment of royaities under
the section 111 license. Under section
111. only copyright owners of
nonnetwork programming are allowed
to share in the royalty funds. Cable
operators pay full value for
recransmitting independent broadcast
stations (of which superstations are a
subset). and only one-quarter value for
retransmission of network signals. 17
U.S.C. 11(f). The one~uaner value
reflects Congress'ecermination in 1976
that approximately 25 percent of the
programming on network signals is
compensable nonnetwark programming.
while the remainder is not. Congress

"SBCA zltsaes throughout iis Peuusn to h1sdify
ibsi the CARP dissvss/y sulss. zsd Pzmeulsriy me
Pssssl's zpplicsdau of ibs rule. precluded ii from
sixziwcg vbat iufonuzuos from cspyngbi own~
io support its case. which resulted in neffzuvs
iisfessisses by the Panel as to the sufhnensv of us
presmtztum Tbiszsttumssx isaddrssssd mfra u
ubssassun G.

they do not receive any advertising
inserts for the retransmission of
broadcast signals. Id. at 44. The Panel

r considered whether this should result in
a downward adjustment of the
benchmark race.

The Panei declined to make an
adjustment.

[Tlhe satellite carriers naturally argue that
because the benchmark is based upon the
rate paid by muitichannei distributors io
cable networks. we must deduct $0.08 to
obtain the 'rezi cost'f cable networks. The
copyright owners counter that most satellite
carrieis don't insert advertising imo cable
network signals anyway. indeed. HSD
carriers don't possess the technology to insert
zdvenisin$. Moreover. multichannel
distributors appear to pay the same cable
network license fee regardless of whether
they insen advenising.

lf this last zssenion is zccurate. one would
expect that in a hypothetical free market
negotiation. broadcasters would siinilariy
decline to reduce then license fees to satellite
earners for their izck of advenising
availabiiides and no benchmark zdj ustment
would be zppmpriate. Both Ms. Mclaughiin
znd Mr. Cerbrandt opined that. based upon
their knowledge znd experience. neither the
availability of advertising insens. nor the
carriers (sicl ability to insen. affeas the
prices that cable netv orks charge. They did
not support this opinion with any
documentary evidence or empirical data.
However. the satellite clriers allowed this
iesumony to stand essentially unrefutecL
Indeed. Dr. Haring was expiicicly invited to
render an opposing opinion but fonhrightly
declined. Jn the final analysis. we accept the
copyright owners'xpert testimony znd
decline to dedua $0.08 ftom the benchmark
as zdvocated by the satellite camers.

Panel Report ac 44-45 (citations
omined).

b. Arguments ofthe Panias. SBCA
alleges that the Panei "completely
misconceived che adjustment necessary
co reflea the value for insertable
advertising." SBCA Petition to Modify
at 26. They note that the arbitration
panel in the 1992 rate adjustment made
a downward adjustment for advenising
inserts. 57 FR 19058 (May 1. 1992).
SBCA asserts that the -value of
insenabie ahenising is significant."
and that ics value is -no less than 7.5
cents" per subscriber per month. Id. at
27.

As a "variation" on the advenising
insert issue. SBCA offets that the
increased national exposure of
broadcast stations offered by satellite
retransmissions increases the amount of
revenue that copyright owners receive
for the advertising slots that they retain.
Id. ac 28. SBCA subndcs thee the Panel
should have further uijusted downward
for this value. and argues that it could
not quantify the value because the
necessary information was in the
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carried over this 4 to I ratio in the 1988
Satellite Home Viewer Act when it sei
the 12 cent and 3 cent rates in the
statute.

The 1992 arbitration panel that
adjusted the section 119 retie took into
account the 4 to I ratio, but found that
the amount of network programming on
network stations had declined to
approximately 50 percent. clown from
the 75 percent contemplated by section
111. That paneL however. set the
network station rate at 6 cents. which
represented roughly a 3 to I ratio to the
superstation rate it sea because lit was
concerned with disruption lin the
satellite industry of car rage of network
signals if it established a networ'k signal
rate at half (a 2 to I ratio) that of the
superstation rate. 57 FR 19052. I906D
(May l. 1992). The Copyright Royalty
Tribunal. in reviewihg the panel.'s
decision on this mauer., stated that:

The Tribunal believes that the Panel was
noi bound by either a 4: I iada or a I: I ratio.
When the Tribunal issued its dedaratory
ruling concerning network copyright owners.
we did not intend io prejudge iiny future
ratesetting. We noted that in cable and
satellite. the pay-in may noi necessarfly
«orreiate io the pay-oui. Tlfierefore. a I: I miio
is iiot required. However. we da beliieve the
Panel had the authanty io rake our
declaratory ruling into aeciouni. so tliiat k was
entitled to adjust the 4: I ratio clownward to
reflect that network copyright owners are
entitled io receive satellite royalties.

Id. at 19052.
The Panel in this praceedling rej ected

the notion that it was nrqulmd to set
different royalty rates for superstations
and network signals. respectively.
because it was seeking the I'air market
vaiue of these signals. The Panei stated:

We find no credible eviidence thai
reuansmltied network stations are vmith less
than retransmitted supetsiatiaris. Indeed.
even assuming arguendo. we were to
conclude that network pnigraaiming is worth
less. or even wholly uiioaipperabbi. we find
no record support for any particular ratici-
no evidence was adduced as to the foresent
day average propanion of network to nais-
network programming. And iiripasitian of the
original 4 to I ratio by rate. merely to
replicate section 111 rata'. woiiild nai be
consistent with a fair market value analysis.

Panel Report at 40.

2. Arguments of the Parties
SBCA challenges the Panel's refu.ial to

apply the 4 to I ratio. esserting that such
ratio is binding precedent upon the
Panel. SBCA Petition to M&xiify at 38.
SBCA contends that Congri~
determined. under seaion 111. that
network programming is not
compensable. and carried this rationale
into the rate structure of section 119.
The fact that networks are allowed to

share in the seaion 119 royalties. but
not the section l. 11 royalties. i" does nat
mean that the network signals are to be
pa:ld for any differently under the
satellite license than under the cable
license "

Id. at 39. Funhermore.
SBCA!iubmits tlat satellite carriers give
added value to iietwark signals by
canying them to unserved households
who would not otherwise receive such
sigttais. Id. at 41. SBCA contends that,
if anything, there should ~be no fee for

~

network signals. Id. at 40.
Finally, «IBCA arglJes that the Panel

cried by cnadng a 2? cetiit royalty tatei
appliceible to PBS (deiined urider the
staitute as a network) because "PBS
signals are lfree on the satellite by law."
Id. at 41. TIiese signals. $BCA car)tends.
cannot pas. ibly have a market value. i

and there slhoukd be no niiyalty fee for,
PBS signals. Id.

Copyright Chamers contend that the
Panel Iurrecdy irejeaed the 4 to I ratio
because the new law reqpires a
determiinat)on af fair acket talus.
Copyright 1 warn Reply at 32.
Caipyright 1 wnes note tQt tIie bfIndirlig
precedent referred to by BBCA was an
interpretation of the 1988 Satellite
Home 'Viewer A.a,. not the 1994 Act. and
that nothing in the 1994 Act wquires
assignment of different rates for
superstation and neiworfc sighals. Id. lit
33-34.

Widi regard to SBCA's contention titat
reixansmimion iof PBS signaL shaiuld
nait be compensated at thie 27 cent level.
Copyright Owners argue'that'such a
contention -flies in the face af the fair
msrket value evidenice.- and that the
PBS signai available for free ilon tilie
satellite is not the signal of the miember
suitions dutt are at Lsue in this
proceeding,. Id. at 35.

3. Recommendation of tlie Register

The Panel did not err by rejecti'ng the
4 to I redo and adopting a network
signal rate that was equal to the value
of the superstatlan rate. The Panel
cairrectly absented that syhilsj. thei 199~~

arbitration panel generally fallowed the
ratio set by Congress in t:he 1988 Act.
the 1994 ainendments changed any
reliance upon a pre-set ratio by d'irecting
the Panel ta determine only the fair
market value for networlk and
superstatian signals. Panel Report at 40.
Tlwre is not evidence in the 1994 Aa.
or its legislative history. that Congress
intended the Panel to set a rate for
network signals that is aine-fiourth of that
for superstatiotts (or any other ratio. for
thiat matte) if that rate did nat represent
the fai.r mairket value of network signals.

SBCA assert. that the 1994
amenciments cantemplate a CARP
e tabiishirtg two rates-one for network

signals. and another for superstatiaris-
ithereby inferring that Congress
contemplated rate differentiation {i.e.
that one rate would be iess than the
other). Such an inference is belied by
language in the House Report. however.
which states that the rates set by the
CARP in this proceeding "should reflect
the fair market vaiue of satellite carriers'ecaildaiytransmlssians of
superstations anal netvvork stations.".
iH.R.i Rep. No, 703. 102d Cong.. 2d Sess.
,7 (1994). The statute does not require or
suggest that the rate for network signals,
ior supetstadans. be set at anything 'less'han,fair market value.

Tiiere is no binding precedent that
requiired the Panel to apply a ratio in
ivalue between network signals andi
isuperstations. and set network signal
,rates lower dian superstation rates. The
1992 arbitration panel applied a
different criterion (rates paid by cable
under section 11 I) to determine seaion
119,rate. and its decision therefore
doe'at serve as precedent for this
proceeding. Furthermore. even if the

l

199~~ arbitration were binding l

precedeiit. thie final o~der of the
Copyright Royalty Tribunal (which
constituted the final agency action'in
that proceed:lng) ciearly statedl thatlno i

differentiation between netwohk acid
superstauon rates was required. 57i FR i

19052 (May 1. 1992) (-The Tribunal
believes the Panel was not bound by
either a 4: I ratio or a I:I ratio.-). The
Paniel. therefore. did not act arbitrarily'y r'eject'ing apphcation of: the 4 to I
ratio.

The Register his also examined i.he
'ecc)rd ta determine whether. under a
fair market value anailysis and regardless
of application of a pri set ratio. the
evidence required a differentiation in
network and superstation rates. The
Panel determineii that there was -no
credible evidence that retransmiued
network stations are worth less than
retransmitted superstations." Panel
Repiort at 40, It was wholly within the
Panel's disaedon to arrive at such a
determinatian. SBCA. presented
evidence deiinonstradng that network
viewer ratings have declined. SBCA
Proposed Findings of Fact ancl
Conclusion of Law at. 39. but it did not~
offer evidence as to what impact such a
decline had relative to superstations.
nor did it quantify the difference in
value between network signals and

i superstations under a fair market value
analysis, except to insist that all signals
should be free. See SBCA Reply

i Findings of Faa and Conclusions of
Law at 7. The Panel, consequentlyi. did
not act arbitrarily by adopting the same
royalty rate for both network signals and
superstadorfs.

JA 032
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Finally. SBCA argues that because the
Panel failed co take account oi'he fact
that PBS signals are free on the saleiiice
by law. il was error ta accord them the
same royalty rate as other network
signals.ic Section 605(c) of the
Communicacions Act. 47 U.S.C..
prohibits encryption of programs
included in the National Program
Service of the Public Broadcasting
Service. essentially making the National
Program Service free co all satellite
home dish owners. Member stations of
PBS. however. are not subject to 47
U.S.C. 605(c). and satellite carriers may
charge their subscribers for
recransmission of these stations.
Furthermore. the National Program
Service is not a network signal as
del'ined under section 1! 9(d) (2).
Member stations of PBS are network
signals under section 119(d) (2).

Presumably. there are PBS programs
available on the Nauonal Program
Service that are the same programs
available from PBS scations. although no
such evidence was adduced in this
proceeding. There are also! ikely to be
different programs, particularly those
produced by member stations. SBCA
did not quantify by how tnuch. under a
fair market value analysis. che same
programs on the Nationai Program
Service and PBS stations should reduce
the royalty fee for PBS stacions. beyond
a blanket assertion that all PBS stations
should be free. SBCA Reply Findings of
Fact and Conclusions of Law at 68-69
The Panei concluded that there was -no
credible evidence" warranting a
conclusion that network signals were
worth less. which would inciude PBS
stations. The Register cannot find
credible evidence to the contrary, and
therefore the Panel's determination
must be afTirmed.

E, Locai Retransmission ofNetwark
Signals

l. Action of the Panel
in setting the satellite carrier

compulsory iieense royalty rates for
networks and suparscations. the Panel
was asked to distinguish between
satellite recransmission of -distant"
broadcast signals. and sateilite
recransmissions of "local" broadcast
signals. The Panel did make this
distinction. sening a royalty rate of 27
cents for distant retransmission of
superstations. and zero cents for local
retransmission of superstations. Panel
Report at 54.

While the Panel adopted a 27 cent
rate for retransmission of distant

«PBS siaoala are defined aa naovork ararrom
under season l l &(d)(21.

network signals. id.. it declined to adopt
a rate for loca! retransmission of
network signals oecause ic determined
that it lacked subject matter'jurisdiction
co do so. id. ac 48. The Panel considered
section 119(a)(2)(B). which provides
that the sacellite compulsory license is
"limited to secondary transmissions to
persons who reside in unserved
households." and examined the section
119(d) {10) definition of an unserved
household. The Panei concluded than

{hl)ecwork signals generally may noc
reuansmicced co the local coverage area of
local network sit!nels. The separate rate
request of ASkyB is explicitly intended co
appiy co reuansmission of network signals co
served households. Section 119 does noc
provide a compulsory license for these
relransmissions. Hence. we lack subject
matter jurisdiction co set a rate for local
recransmisslons of local network signals.

Panel Report at 48 (emphasis in
original).

The Panel did acknowledge in a
footnoce that there may be "rare
instances" where a household locaced
within che local market of a network
signai was. indeed. an unserved
household within the meaning of
section 119{d) (10). Id. ac 48. f.n. 62. The
Panel stated that "(t)hese households
qualify as unserved but. under section
119. ASkyB wouid pay the conventional
'rate for non-local signals.' Id.

2. Arguments of the Parties
EchoStar concends that the Panel

committed reversible error in
determining that it has no jurisdiction to
set a royalty rate for locai retransmission
of network signals. and that the rate
should be zero. EchoStar Petition to
Modify at l. According to EchoStar. the
language of secuon 119 regarding the
permissibility of local retransmission of
network signals is nuclear. and the
Panei should therefore have consulted
the legislative history. rather than
decide the mauer on che basis of the
scatutoty~. Id. at 7-8. EchoStar
submits that the Congressional intent
behind the unserved household
restriction ofsection 119(a)(2)I) was co
protect the network~lfate relationship
from importation af distant signals of
the same network citing the recent
Copyright Office Report on revision of
the cabie and satellite carrier
cotnpulsory licenses. Id. at 4. Because
local retransmissians do not harm the~~late relationship. EchoScar
asserts that -(1!n light of the intent
behind the compulsory license.
therefore. the 'unserved

household'imitationshould be re as not
precluding such local-into-local
retransmisslons—a form af
retransmission which required

technologies nat in existence ac the arne
of the legislation." Id. ac 5.

ln addition. EchoScar submits that che
Panel should have interpreted seeuon
! 19 flexibl enough to allow local
recransmission of network signals. citing
Sony Corp. ofAmerica v. Universal Ci ty
Studios. Ine.. 464 U.S. 417 {1984) and
Twentieth Century Music Corp. v.
Aiken. 422 U.S. 151 (1975). Id. ac 10.
Finaily. EchoStar argues that. since the
section 119 license was modeled after
the section 111 license. and local
retransmission of network signals is
permitted under section 111. the cwo
statutes should be interpreced similarly.
Icf. at 11 (citing Irionheross v. Board of
Education. 412 U.S. 427 (1973).

Commercial Networks seek a
clarificauon of the Panel's ruling on
local retransmission of network signals.
albeit from a cotnpletely different
perspecuve. Commercial Networks
request the Librarian to make clear that
where local retransmission of a network
signal does not violate the unserved
household resu iction (a circumstance
acknowledged by the Panel likely to be
rare). che rate for such retransmission is
27 cents per subscriber per monch.
Commercial Networks Peticion to
Modify at 1.

ln reply. EchoStar opposes
Commercial Networks position. and
argues that the same rationale that the
Panel used in adopting the zero race for
superstations applies with equal force to
network stations that are locally
reuansmitted to unserved households.
EchoStar Repiy at 2.

Certain Copyright Owners object to
EchoStar's position. and contend chat
EchoStar does not have standing under
the rules to file a petition to modify the
Librarian's decision when it was not an
active party in this proceeding. Certain
Copyright Owners Reply at l. Certain
Copyright Owners contend that the
Panel correctly interpreted section 119
as preventing retransmission of local
network signals to served households.
and that the legislative history does not
warrant a different conclusion. Id. at 3-
6.

3. Rerommendation of the Register
Two separate issues are presenced by

the local retransmission of network
signals. First. chere is the recransmission
of a network station within that station's
local market. The Panel cacegorized this
as local retransmission to served
households. and concluded that section
119 did not permit such
retransmissions. Second. there is
retransmission of a network station
within that station's loca! market to
subscribers who satisfy the definition of
an "unserved household" in section
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119{d) {10). The Panel acknowledged
that such retransmissions were
permissible under section 119. though
likeiy to occur in "rare:instances." but
was unclear as to what the proper
royalty rate should be.

Local retransmission of network
signals to served households presenas a
challenging issue. The Copyright Office
declined to issue a declaratory ruling
that such retransmissions are
permissible. though it did niot preclude
addressing such a manes through a
ruiemaking procedure. ILetter of the
Acting General Counsel to Willbrm
Reyner. August 15. 1996. Moreover. the
Office has. in its recent report to the
Senate on revision of the satellite and
cable compulsory licen. es. exprfssly
endorsed the permissibiility of such
retransmissions. and requested Cong!ress
to "clarify" the statute on the mauer. "A
Review of the Copyright Lioensing
Regimes Covering Retransmission of
Broadcast Signals." Report of the
Register of Copyrights at xx (1997)
(hereinafter -Register's Report-). As the
agency responsible for aidministering the
Copyright Act. the Office believes thlit it
retains the authority to conduct a
rulemaking proceeding to determine the
permissibility of local retraasmission of
network signals to servesd householcis.
regardless of the Panel's detrumi nation
in this proceeding.

Nevertheless. the Register must
determine whether the Panel's decision
that such retransmissions are not
permitted under section 119 is conurriy
to the provisions of the Copying Act. is

The Register reviewed the lainguage aif
section 119, and its legislatiive history.
both in the context of this proceexiing.
and in her report to the Senate Siuch
review conffrmed the Ritgister s Iseiief
that Congress simply diid not corsider
the issue of local retransmission of
network signals to served hciuseholris at
the time of passage of sfetioin I ii3.

principally because the technology to
make such local retransmission did rcot
commercially exist. It is evident from
the history surrounding adopuon of the
unserved household restriction in 1998
that adoption of the restirietion «cas
motivated by concerns racpnmseci by
network affiliate stations that
importation of distant network sitations
affiliated with the same network would
erode their over-the-air vie«mship.
Register's Report at 103-104. This
suggests that if Congress harl corsidered
the issue. it might have concioned local
retransmissions to servfxl householeil.
On the other hand. the i+alon

i s Secause che Panel's decrsion on rius point ii s a
conclusion of Wv. the arburary siandard is nor
apphcabie.

119(d) (10) (A) portion of the deliniition
of an "unseirved household" does not
sprrcify receipt aif what nrstwork signal
over-the-air triggers the Eirohibitian ini
making retransrnissians Of network
signais. The language of.action
119(d) (10)(A) couid jsasily! be read to
prohibit reaansmission by satellite
whenever the suibscriber receives an
over-the-air signal of Grade B intensity
from arly network affiliate. including the
local netwoirk afMiate that the satellite
carrier:interrds to rearansr7rit tio the
subscrilber. This is tHe positioh that thh
Panel trick.

In suirn. ttce Register determines that
the. Iaw is siient on this issue.
Consequently. tire Rcgisarr cannot
unruiuiivoca'lly say that the Panel's
decision is arbiarary br cdnuaIry td Iawl.

The second issue is the lomI
rearansmissiion of network signals !to
ura~fxi household(. THe Pahel
appear to have presumed that such
reuensmissiions are Eiermissible. Panel
Report at 48. Thie Register determines
that they are permissibiec as provided by
the express terms of section 119. The
Panel fluled to articulate what royaity
raa would be applicable to such lacal
reuwnsmissiions. It mentioned. in a
foomote. that the number of unserved
households within a network station's
loca! market were liireiy to be few, and
citrxi the testimony of ASkyB's witness.
Preston Padden. that, ASkyB would, in
these irrstanees. -pay the conventional
'rate for nen-local signals.' /ef. at,48.,
f.n. 62 (quot1ng writtIen direct testimor)y
of!vlr. Padden). The Panel did not,
expressly state what the rate should be
for all carriees making Iolral
reaensrnissi,ons of network signals to
unmrvesd households.

Comrnerirml Netwrirrks urge, that, the,
rate for such reuansrnissions:shouild bi
27 cents. EchoStar r&, argrires tliat t)ice raite
should be zoo, consIstenIt wi(h thy
Panel's adopted rate for lecai
reummnissions of superstauons. To die
extent that the Panel,sought tp impose,
the 27 trent iate on iacal tetrarmmissiorns
of network signgils tq u~g
households, the Register determines d'Iat
such action is arbitrpy. g he EIlegi(ter,

i ~ The ltegiscer agony with Copyrigln Owners cibar
Sebo&car lacks scend Ing ro file a pendpn co nrodd'y
rile Panel's decrarniracclcul 'arid rIecofnrhenrbr
dismissal of che pedlkm. Secuoa 2& t.&sfa) bf chal
rules. 37 Qlt pcovidrs char ordy pardcs co the
prolnedrrlg lnaY ftte iseduons co nlndrfy. stir! rnarres

Irlernber clf. and tepn~ ~~BCAt wows

pany co drrs pnsceeding because it dier nor ale a i

Noc ice of lncers: co Pcsrrcrpare as'equrfed by che
rules. Ser 37 ClrR 2& I AS(ai.

Drsrnrnral of Scholar's peuuon. however. does
noc preclude ccasdderacroir of the issues
sunoundurg loiM rer ansnussrorn of network
sign als. and the Regircer has considered rheae as 'equired!by seerion 902lgi.

cannot find trsstimony in the record thar
supports the conclusion that local
retransinrssion of network signals io
'unsdrved households has a fair'ar'ker 'aluerate of 27 cents. parucu Wrr!y i

where the Panel determined that the fair
'maricei value of local retransmiissions of
superstations was, zero. Panel Report at
52. Likewise. the record does riot
support a conclusion that there is any
differentiation between the fair'arket 'alueof local retransimssions ref
network sfgrasls vis-a-vis supehtatibns. 'ammerrdalNetworks do not cite any
'testilmony to the contrary in their
petition to mrodify.

To the extent terat the Panel failed to
adopt a rate for local retransmi'&slots of'

ork signals to unserved
our+ho)ds. the Register determines that

such action is inconsistent with its task
jn tEIis proceeding. and recomanends
that the Librarian substitute hi." owln
detemdnation. 17 U.S.C. 802(gI. Th'
dearth of test:imony on this issue arid.
for that mauer. the Panel's cur&sory,
'disc(rssidn of it. is not surprising
beca'use local retransmission o)i netiIivoric
signals to urx«ierved households. and
served houselholds as well. is
undoubtedly an anattracti ve brisiness

roposition to satellite carriers.
evertheiess. the issue vs before the

CARP. and requires a resolution.
Tl re Register recommends thrrt the

Librarian adopt a zero rate for I!Ocal,
retransmissians of network signals to
unserved househOlds because the
Regigter is persuaded that the Panel's
'condlusians with respect te local
'retransmissians of superstatioris are
equailly applicable to local
retransmissians of network siglrals 'to
'unse'sved households. Panel Report at
'52-53. A. noted above. there is, ne,
conclusive eviderice to suggest that
)ocaIIy rqtransmitted network signals
are of greater fair inarket value than
locally retransmitted superstatjan&,
Accordingly. the IRegister recommends
adopdon of a zero rate for local
retransmissian of network sigr(ais tp
'unserved hottsehalds.

!F. EPeefi've Date ofthe New Ra'fes'.
Action of the Panel

Ini announcing the royalty ra)e of'27 'entsfor,disaant retransmissioti of
network and superstation signals. and i

zero cents for local reiransm&ion (sf
rsupcrrscations. the Panel stated thee the
time period fior payment of the, rates
would be from July l. 1997. through
December 31. 1999. Panel Report ai. 54.

2. Arguments of tlhe Parties
SBCA contends thar. the Panel acted,

contrary to law by setrdng an effective
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date of July 1. 1997, for the new rates.
SBCA states that the Panel did not have
any authority to set an e{Tective date
because section 119{c) (3)(C) states that
the rates become effective as sei forth in
the Librarian's order. SBCA Petition io
Modify at 46. Further. SBCA argues that
the effeccive date of the new races must
be prospective only. Id. at 47. )t notes
chat section 119 contemplates
prospective application by discussing
che rates "to be paid." Id. at 48-49
(citing section 119(c)(3)(A) and the 1988
House Report to the Satellite Home
V iewer Act). SBCA argues that the
caselaw prevents retroactive application
of agency rulemaking unless the
enabling statute expressly states
otherwise. and submits that the
Librarian's order in this proceeding
effectively constitutes a rulemaking
because the Copyright Office's rules are
being amended to reflect the new rates.
Id. at 50-51.

Additionally. SBCA argues that
applying the Ju!y 1. 1997. effective date
would cause substantial harm to the
satellite industry. Id. at 55. SBCA
submits affidavits of representatives of
the sateilite indusuy discussing their
inability to adequaceiy inform their
subscribers on a timely basis of the rate
increase. and the difficulty of adjusting
distribution contracts to accommodate
fee increases. Id. at attachment A.

Finally. SBCA takes the Librarian to
cask for not complying precisely with
the procedural schedule established in
the statute for this proceeding.
Specifically. SBCA concests the
l.ibrary's decision to temporarily
suspend the schedule to address issues
raised by ASkyB. so that the CARP was
initiated on March 3. 1997. as opposed
to January l. 1997. as contemplated in
section 119(c) (3) (A). SBCA argues that
because the Library vioiated the tilne
requirement of section 119(c)(3) (A). and
such deiay caused substantial harm to
satellite carriers. "the Panel's report
should be invaiidated on due process
grounds. pardcularly with respect to the
prejudicial effective date directly
resulting from the Librarian's failure to
comply with a critically imponant
stacutory requirement." Id. at 55 (citing
Baumgsrdnerv. Secretary. Lispr. of
Housing snd Urban Ibveiopmenc. 960
F.2d 572 (6ch Ch; 1992).

Copyright Owners asserc thac they
have interpreted section 119 from the
beginning of this proceeding as
requiring an effective date ofJuly l.
1997, for the new races. and that SBCA
never challenged that position until
now. thereby estopping SBCA from
raising the issue. Copyright Owners
Reply at 42-43. Copyright Owners also
argue that the Librarian's good cause

delay m commencing this proceeding
does not invalidate it. and that the cases
cited by SBCA are inapposite. Id. at 44-
45. Copyright Owners also auach an
accatnpanying motion to strike che
affidavit offered by SBCA to
corroborate its argument that the july 1

effective date will cause undue hardship
on sateilite carriers. SBCA opposes this
illation.

3. Recommendation of the Register
Section 119(c)(3)(C) provides thae
The abligatiaii ta pay lhe tayaky fee

established under a decetmittacian which-
(}} is raade by a eapyright arbitration

royalty panel in an atbicrauatt ptaceeding
under this patagraph attd is adapted by the
Librarian af Cangtess under section 802(ij. or

(iij is established by the Librarian af
Congress under section 802{1) shaH became
effective as ptavided in section 802{8} ar July
I. 1997, whichever ts later. 17 U.S.C.
} 19(e)(3)(C). Clause (i) af seedan 119(e)gj(C)
described the s}tuatian where the Librarian
adapcs the deeisiatt ai'che CARP. while
clause (ii} describes the situation where the
Libtaflan has tejected 'the CARP s dee}alan
and subscituced his awn detetminactan. »
The effective date of the esiabiished tates is
either July 1. 1997. ar the date set pursuant
ia seeuan 802{8}. whichever date is later.

Section 802(gj governsjudicial review
of the Librarian s decision in this
proceeding. The section gives "any
aggrieved party wha would be bound by
the {Librarian'sj determination." 30
days in which to notice an appeal with
the United States Court of Appeals far
che District of Coiumbia Circuit. The
section then provides that "{i)f no
appeal is brought within such 3~y
period, the decision of the Librarian is
final. and the royalty fee shs/I
cake effect as set farrhin the decision."
{emphasis added). Seaion 802{g) then
provides that if an appeal is taken,
-{t)he pendency af an appeal under dus
paragraph shall not relieve persons
obligated to make royahy payments
under section ( j 119
Nothing else is said in section 802{8)
with regard to the possible effective date
of royalty rates.

SBCA and Copyright Owners strongly
disagree over the effective daces of the
royshy rates established in chis
proceeding. SBCA believes that the
effeedve date can be no sooner chan 30
days after the Libmrian's decision {i.e.
November 26, 1997) at which time ic
wfll be known whether ar not the
Libmrian's decision is finaL while the

I c ttuctcctitti}}r d» ttctutc date ttat cddtctc 1}»
siaucdatt. ttt ht this ptaetcd}tCC. where d» pet»l's
decision is ccatpccd ht prrtt trrtd rejected in pete~ (10 tttrxt tl}tcty cpples io tlus proceeding
bcetut» d» Libtcnttt has cctabht}»d at» ofd»
ta}ratty tates (d» tace for Cacb} tettet»ntttssiatt ai
t»twat}t s}sttrt}s ia utuctved hcutchatdsl.

Copyright Owners maintain that July ! .

1997. is the proper eifective date. The
Register has examined the governing
language of sections 119(c) (3) (C) and
802(f). and noces an incongruity v:ich
respecc to the July 1. 1997. dace.

Section 119{c)(3)(A) provides chat this
proceeding was supposed to have
started on january l. 1997. Given the
180&ay arbitration period. as provided
by seccian 802(e). the latest the Panel
could have delivered its report would
have been june 29. 1997. The Librarian
would then have the 60-day review
period in which to either accept or
reject the panel's decision. which would
place the date of final agency action ac
no lacer than August 28, 1997. This is
almost two months afcer July 1. 1997.
trVhile Congress could have
comemplated the Librarian comp!eting
his review in iess than 60 days. it is
hard to imagine that Congress could
have expecced him to complete it in just
one day: the time period from delivery
of the Panel's report on June 29 to the
issuance of the Librarian's decision on
july l. 1997. The more likely
explanation is that Congress envisioned
the CARP delivering its report wej)
before—at least two months—che 180-
day deadline. Only in this manner could
the Librarian have issued a decision that
was before July l. 1997. thereby
justifying inclusion of the language
"July l. 1997." and "whichever date is
lacer" in section 119(c) (3) (C) .

Contrary to the assertions of the
Copyright Owners. July l. 1997. is nat
the statutorily prescribed effecuve dare
for the new royalty races announced in
today's decision. July l. 1997. is only a
contingency date in the event that this
proceeding had ended before July l.
1997. which it clearly did not. Rather.
the Register must look to section 802(g).
which provides that the effective date of
the new rates is -as set forth in the
decision.- 17 U.S.C. 802(g). The Register
interprets "decision" to mean the
decision of the Librarian. and not the
decision of the CARP. since section
802(gj only refers to the decision of the
Librarian. Consequently. the Register
concludes thac oniy the Librarian of
Congress has the authority to set the
effeedve dates of the royalty rates in this
proceeding. and ic was contrary to iaw
for the Panel ta announce an effective
date. Sde Panel Report at 54. The
Register reconunends that the Librarian
reject the Panel's determinacion of an
effective date.

The remaining issue is. if the Panel
had no authority to set the effective
date. what is the correct effective date
for the Librarian to establish? Neither
che statute. nor the legislative history.
offers any guidance on this point.
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Copyright Owners urge the July I, 1997
date. and submit that SB!CA is estopped
from arguing for a later date s,ince SBCA
did noc object to Copyright Owneirs'equest

lo the Panel for a July l. 1997.
effective date. Copyright Owners Reply
at 43-44. The Register recommends
rejecting Copyright Own!ers'scoppel
argument because the Panel clid not
have authority co set the effecxive date.
and the mater is now being prepttriy
raised before the Librarian for the first
time.

Copyright Owners aiso contend that.
Juiy l. 1997. must be the date because
the evidence ic presente«i to the Panel,
particuiarly the PBS/Mcluughiin
testimony. was premised on a July l.
1997. date. ld. ac 42. According to
Copyright Owners. if the Librarian
adopts an effective date of january 1.
1998. he would have to increase the 2'7

cent fee to reflect the Parlel's
understanding of a thirty-month
effective period for the new rates. ld. at
42-43.

The Register recommends rejectiofl of
Copyright Owner's contention for two
reasons. First. the Panel accepts Ms.
McLaughiin's testimony as a general
mater to establish a workable
benchmark. Panel Report at 31. Title
Panel did not accept her testimony. and
its accompanying premises and
assumptions. as the precise analysis of
what the royaity rates sh!auld be. Id.
Furthermore. although tile Painel . tated
thac "Ms. McLaughlin's analysis yielded
a rate of $0.27 per subscriber per month
averaged over the three year statutory
period,- Panel Report at 30. a july I
effective date accounts for only halfoi'he

year, and Ms. McLaughlin didl not so
limit her testimony. PBS Praposetd
Findings of Fact and Corlciusions of
Law at 18-19.'G

In the Register's view. an effect.ive
date later than Juiy I, 1997. dioes not
significantly undermine the Panel's u.n
of the 27 cent benchmaric gerierally. or
ics later decision to adopt that figure
specifically. nor does a later 4'fective
date require an upward adjustment.

The second. and most significant.
reason for not setting the. effecdve date
at July l. 1997. involves the issue of
retroactive ruiemaking. Although the
Librarian's decision todsiy involves
review of the Panel's determi,nation. it is
also a final rule with resipect to seuing
the races. The Copyright Office hcs
previously determined tlisat it Iadcs the
authority to engage in recroacxive
rulemaking. 54 FR 14217 ()989). 'The

'a h1s. htciautttttin's testitnot!!7 uras basett uptss
tie fnolectta or «ttat tbe a~nitte ca'bte networh
license fees «outd be for l997 (2G cental. 1999 Q7
cents) and 1999 i28 cents). not tbe actual fttfures.
frf. at l9.

United States Court of Appeals for the !

District of Columbia Circuit. the only
court with jurisdi!ction co consider an
appeal of todiay's decision, has expressly
heici that the Copyright Act does not
coni'er retroactive rulemaking authority.
Motion Picture Ass'n of'Amef7«a. inc. v.
Oman. 696 F'.2d 1154, 1156 (D.C. Cir.
1992). The Register does not be! ieve that
the Librarian has the authbrityi to s{.t an
effe!&ive date for the new royalty rates
which is prior to the issuance of today'
decision.

Civen this limitation. the issue still
remains regarding the proper effectiv 'ace..Coipyright owners obviously desin
an effective elate as soon as possible. sa!
that they may reap the benefits of the
higher rates. There are, hawever.
significant administrative
considetatiotm suirraundirtg
implementation of the new rates.
Satellite royalty rates are calculated on
a monthly bssis. so that an effectiv date
othffr th m the first day of 9 manth will!
require iippli.cation of two sets of rttyalty
races (cise oldi rates and chit new rates) te
one monthly calculation. The IRegiscer
iindh this not only burdensome to
sateliite carrier calculating tha races.
but to the Copyright Office as well in
administering che section 119 license
and examining d ie statement ef account.
The Register, therefore. caunseis against
adopting an effective date that is other
than the first day of a month.

Also. there are significant cases to the
Copyright OITice associated with
implementing the new rates. New
statement of account farms muse be
creaited and sent to sateliiie cairiefa. and
staff must be crabs to examine for;
application of the new races. The
Register notes dult satellite statements of
account far the strand accounting
period of 1997 are due to be filled no
later than january 30. 1998. 27 CFR
201.11(c). An efft~ve date in!the !

second accountirtg period of 1997
would cause significant burden and
hardship to the Capyt~ht Office ta
prepare to collect royalties and issue
and prat~ statements of accdunt
generated by the new royalty fees tiy tha
January 30. 1998„due data..
Cofiseqctently, the Register recomfrlends
that the new royaity rates. addpted in
today's decision. not be effective until
January l. 1998.

In reeomrtending a Jan{fary'l. 1998, 'ffectivedace, the Reiiiscer. draws
support from secdon I )9(c) (3) (C). As
dlstxtssftd ab!ave. Congress apparendy
contemplated the possibility df thfi
Issctance of a final decision in this
proceeding ttefore (perhaps even well
before) Jluly l. 1997. Con~ 'coul'd
have chosen simiply ta make the
decision effective on the date of

adoption. but instead chose July 1. 1997.
as the later effective dace. July 1 is the
first day of an ac«aunting period which,
h!as the final decision issued on or
before that date. would have allowed
the Copyright Office ample time to
prepare fer implementation of the new
rates. Bemuse today s decision is
issuing only two irionths from the end
df cd 1997/2 accountirig period. a
January l. 1998. effeccive date i4
consistent with Congressional Ifctenci.

The parties lmve raised tvvo other
issues.d~ above, which the
Register briefly addresses. First.'SBCA
ailegfts that bemuse initiation of the ~

CARP was delayed 2 months to enable
the Librarian te rule on the mauer of
whether local retransmissians should be ~

a part of this proceeding. the entire
psctceeding is iinvalid. The Register
agrees with Copyright Owners chat the
cases cited by SBCA for this rather
remarkable contention are inapposite.
United Scares v. Amdahl Corp.. 786F.2d'87

(Fed. Cir. 1986) invo!ved a contract
entered into by the Treasury Department'hatwas statutorily outside the 4copb of
ifs auchority. Conttacting outside the
scope of authority differs significandy
from postponing procedural dates far
good cause. Albenga v. Ward. 635 F.'upp.660 (S.D.N.Y. 1986) involved an
agency that created rules beyond its
authority. Again. this LG signiftcantl&
different. Finally. Baumgardner v.
Secrcffary. Dept. ofHousing and Urban
Development. 960 F.2d 572 (6th Cir.
1992) involved the failure of an agency
to timely deliver an accurate cotnplaint. ~

As SBCA hates. the coun in this case
did nat find the agency action
invalidated because the delay was not
sufficiently prejudicial. The Registei
cannot firid any convincing evidencib of
irrep'treble prejudice incurted biy SSCA
as a rasult of the brief delay. particularly
where the Register is recommending a
Januacy 1., 1998. effectiv date. i

Furthefmore. the Register notes that
thes~ «laim of iinval,idity has been
raised in a Copyright Royalty Tribunal
proctiedlng. and expressly rejected by
the D.C. Circuit. The Court stated: -It
*auld be'irradonal and wholly
unprtmedentetd for a court to direct an
lenity to'scrap a year's hearings and
decisionntaklng effort and start over
becatcse ifs proceeding did not conclude
precitcely on time." National Cable
Television Ass'n. l'nc. v CRT. 724 F.2d
176. 189 n. 23 (D.C Cir. 1983). The
Register agrees with this view. and
iecafhmends rejection of SBCA1s

ment.GY-=: .-'ond. in support a!f its position that
Qteliite carriers would be unduly
itarmed by a July 1. 1997. effecuve date.
SBCA submia:ed affidavits of satellite

JA40036
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representatives. Copyright Owners
moved to strike these affidavits. and
SBCA opposed. The Register's
recommendacion of a january 1. 1998. r
effective date has mooted the issue. The
Register does recommend. however. that
the affidavits be stricken. The record is
closed in this proceeding by order of
August 14. 1997. section 251.55 does
not permit submission of additional
evidence. Although the maner of the
effective dace is for the Librarian, and
not the CARP. to decide. such affidavits
could only be accepted ifthe Librarian
determined that the record needed to be
reopened to cake additional testimony.
Since the maners discussed in SBCA's
affidavits are moat. the Register
recommends that they be stricken.

C. Additional issues Raised by SBCA

SBCA raises several additional issues
in its Pecition ta Modify. Because these
issues ail relate to evidence noc adduced
during the course of the proceeding. and
the weight to be accorded evidence that
was adduced. they are addressed
together.

1. The first issue involves che history
of retransmission consent negotiations
under the communications law. Under
retransmission consent. an MVPD must
obtain the permission of a broadcascer
before the MVPD can retransmit the
broadcaster's signai to the MVPD's
subscribers. Recransmission consent
negouations took piace between the
cable industry and bmadcasters in 1993
and 1996. SBCA anempted to show that
little compensation was obtained by
broadcasters for permission to
retransmit their signals in an effort to
prove that the fees under the section 111

license represent actual fair market
value. The Panel stated that "[w)e agree
thac these retransrnissian consent
negotiations are relevant to a
determination of fair market value and
represent potentially prabauve
evidence. Unfonunately. the evidence
adduced is so vague and replete with
qualiiiers as to provide linle guidance."
Panel Report at 34. The Panel noted
cross~minauon testimony of Ms.
McLaughiin and Mr. Gerbrandt
indicating thee some compensadon was
paid. but also noted that Mr. Shooshan's
and Mr. Haring's testimony discussed
reuansmission consent negotiacions
only in the concext of lacaL and not
distant. renansmissions. Id. at 35. The
Panel concluded that the "testimony
upon which SBCA re!ies lacks sufficient
scope and specificity to rebut or modify
the PBS-McLaughlin analysis.- Id.

SBCA submits that it could not
present further evidence on the
compensation received by copyright
owners and broadcasters for

recransmission consent negociacions
because "discovery procedures do not
allow the Carriers to determine those
amounts." SBCA Petition to Modify ac
35. SBCA assens that the failure to
present such information "should not be
then curned against the Carriers to say
that the retransmission consent
negotiations cannot be properly
quantified." id.

Copyright Owners contend that the
Panel correctly evaluated the evidence
of retransmission consent negotiauons
and found it unavailing in making an
adjustment to the benchmark. Copyright
Owners Reply at 27-31.

2. The second issue involves the issue
of the costs incurred by cable networks
in assembling the ciearances for their
programming. SBCA attempted to show
at hearing that copyright owners do not
have costs in the broadcast signal
retransmission context. and therefore an
appropriate downward adj usunent of
the benchmark must be made. The Panel
stated that the clearance costs in the
cable necwork arena are unknown. but
did not agree that a downward
adjustment of the benchmark was
required:

In a hypothetical free market. it is quite
conceivable that the higher the costs
broadcasters must pay io clear their signals
for DTH sr disuibution. the higher the royalty
rates they would charge satellite camers.
Accordingly. the impact of high clearance
cosrs on fair market vaiue ibased upon a
hypothecicai free market analysis) could be
positive rather than negative. No adjustment
to the cable~ benduoark is required.

Panel Report at 41.

SBCA argues that it could not
determine the costs to copyright owners
for ciearances of cable networks since
such information was not within the
scope of discovery. and therefore one
should not assume. as the Panel did.
that such costs could automaucally be
shifted to satellite carriers. SBCA
Petition to Modify at 30.

Likewise. SBCA argues that it could
not quantify at hearing the added
benefic that satellite recransmission
gives copyrighted programming (digital
picture quality, Inclusion in electronic
guides) because of -the absence of any
ability to cake discovecy." Id. at 31-32.
The Panel determined that -no
quantifiable hermit was identified and
no evidence adduced" to demonstrate
added value by satellite
retransmission." Panel Reparc ac 40.
SBCA asserts that -the Panel held the
Carriers to an unworkable standard of
proof.- SBCA Petition to Modify at 32.

u-DTH" surxts for -direct io haene.-

In reply. Copyrighr. Owners contend
that the Panel acted correcciy. Copvrighi
Owners Repiy at 24-27.

3. A third issue invoives quantifying
the effect on advertising revenues and
superstation fees of sacellite
retransrnissions of broadcast signals.
SBCA assens that they quantified "as
well as could be in a regime which
denies discovery" that advertising
revenues are higher because copyrighc
owners known that their programming
reaches a wider audience due to sacellite
retransmission. SBCA Petition to
Modify at 36. Likewise. SBCA assens
that -superstation taxes" —the amounts
charged to broadcascers by copyright
owners—are greacer. particularly in the
spons comext. because copyright
owners know that satellite
retransmissions result in greater
viewership. Id. at 37-38. SBCA
presented evidence that both the
professional basebali and basketball
leagues extracted additional
compensatian from WCN in Chicago
and WTBS in Atlanta—both
superstations known to be vvidely
distributed on satellite-though the
amount was not quanrified. SBCA
Proposed Findings of Fact and
Conclusions of Law at 72-73.

The Panel addressed the potential for
increased advertising revenue due to
satellite retransmissions. seating:

The fundamental mission of bmzdczsiers is
to expand their audiences to maximize
zdvenising revenues. At their own expense
and risk. the satellite carriers developed a
DTH market which expands the broadcasters
}sic} reach at no cost to the broadcasters.
However. we agree that no empincai
evidence demonsuating an increase in
advertising revenues was adduced. Though
the broadcasters land hence the copynghi
owners} clearly benefit from expanded reach.
these benefits may not be amenable to
measurement and quantification. The
copyright owners funher argue that because
most basic cable networks also adveruse. to
the extent that broadcasters to benefit from
ecpanded reach. the benefit is already
reflected in the cable network benchmark.
We agree ro a poinr. Broadcast stations rely
upon zdvenising revenue to a much greater
extent than do cable networks (excepting
those cable networks which command very
low or even negative royalty fees). k
oacurafly foBows that the benefits which
accrue to brozdcascers have rior been fully
refiected in the cable network benchmark
price. Though some downward adjusunent
from the copyright ownem general approach
seems appropriate. we are unable to quantify
such an zdjusunent. However. our decision
io zdopt the most conservative approach
(PBS-McLaughiin) reflects this consideration.

Pane! Report at 36-37. The Panel did
not use the term -superstation tax" in
'its disccissiori.
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SBCA complains that the Panel
ignored its evidence of increased
revenues from satellite retrarismbisioe!s.
and that it is "no excuse that the
jojwners refused to divulge the eictent of
the compensation." SBCA Petition to
Modify ac 38. SBCA asserts that not
subtracting this added.value from the
benchmark would result in "vastly
overcompensatjingj" copyright ownes.
ld.

In reply. Copyright Owners assert tisat
the Panel correctly determined tl;uct,

while such revenues might concepcua!Ily
result in a downward adjusunent. SBCA
failed to quantify such an adjusthoent..
Copyright Owners Reply at 31.

4. The fourth issue concercss the
impact of increased royalty fees on the
satellite industry and the continued
availability of retransmitted broadcast
signals. The Panel accepted IMs.

McLaughlin's testimony that the 2? cent
fee would not signiTicantiy adversely
impact satellite:

Although Ms MeLaughlin did nac perfccscc
a demand eiascieicy study. sha cmufccxf chic
after the 1992 rate increases. the number of
broadcast stations racranamiued and the
percentage of satellite subscribers ca
recransmiued broadcast signals remained
constant. She concluded that despite an
increase in che compulsory beeccsa race ca
$0.27 per subscriber per ccaonch. the number
of subscribers to retransmitted broadcast
stations would continue co grow at
substantially the same rate as the number of
saceliice subscribers geceraiiy. Ms.
McLaughlin aiso examinedi the!retail prices
charged by satelBce distributors and
concluded that if the rates for cetracxsmicccxi
broadcast signals were ineiaasa!$ co $0.27 per
subscriber per month and!noc passed, on co

subscribers. those rates would constitute only
30% of the average retail prices charged to
subscribers leaving sufficicmt pmfit inargin
for the saceiiice carriers to;avoidl significant
adverse impaec ta them or their subseribecs.

Again. we recognise that any mce increase.
panieubu ly if rues are sec above chose paid
by their entrenched eompcdicar„ tendls Co

advecseiy impact the satellite accrters.
However. the satellite carriers elid not
attempt to quantify the impact of incaeascxi
rates and adduced no credible cwidenee tlhat
the avaiiability of secondary craacsmidsiorcs
would be interrupted. Aeeordbcgly. we
conclude that a rate increase to $0.2? per
subscriber per month would have cxi
significant adverse impact upea the satellite
carriers or the availability of secondary
cransmissions to the public.

Panel Reporc at 46-47 (citations
omined).

SBCA «ontends that the E'anal had no
evidence upon which to base its
conclusion that a dramatic rate !increase
would not adversely affect satellite
carriers and their subscribers. SBCA
Petition to Modify at 4cb Rather„SBCA
asserts. the evidence. including that
relied upon by Ms. McLaughlin. "shows

that satellite carriers Iiaveiyet to earn a
~

prolit especially in the DBS market and
that the C-Band market is waning.'" ld.
SBCA notes that IMs. IvlcLaughllin did
not perform a defnand elasticity analysis
for increased rates. and that her
test;Imony that the 1992 rate increase
did noc iimpatct subscfiptions e!r the
number of signahc carried was not loasei
upon anything in, the,recqrd. Iff. at,42-,
43. SBCA aLso mentie!ns diat die 11192

panel reduccxI its initial rate increase
beaause of a concern for disruptive
imgiact. 57 FR 19061.

SBCA also! charges that the Panel
ignored its evidence regarding the
disruptive impact of a rate increase. It,
points to the testimony of Mr. Parker
who stated tlhat therelis a limit on the l

package rate to b ch'crged corcsum!ers,
and that satellite carriers have
uaciiuonally gone back to'able
net works to demand concessions in
order to keep prices down. SBCA
Petition to Modify at 44. SBCA argues
that any increases in the rates,should be
examined in, ligh,t of the impact lower
fee would have on copyright owners.
Accordi.ng to SBCA. there is no
evidence that suggesfs that the current
fee. of section 119 halve any adverse
impact!on the copyright arid tlroacjcast'ndustries.

ld. at 45.'6
In reply. Copyright Owners assert that

it v!ras completely within the discretion
of the Panel to accord weight to Ms.
McLaughlin's teaimony that satellite
carriers would not be adversely
impactfxI by the incnjmsei ro)talty, rates.
Copyright Owners Rgply at 36.
CopyriE!ht CNvners argue that jvlr.
Parker s testimony is nonspeciTic. and
that the testimony of Mr. Edwin Desser
and Mr. jafrces Trautman!show that
satellite candefs are Owned b)t large
cofporate enterprise; that can well
afford the proposed {ate cjncrease.

I

id. at
39.40.
Recofthacendation of the Register

The Regi. ter is addressing these four
arglumecnts presented by SBCA together
bemuse they contain a common thread:
the absence of evidence icdddced befoire
the Parcel acid, whe4 evit$ende~
pnxiuced. the weight an(I sugiciency,to
be acceirded it.

Given the limited scope of the
Librarian's reviciw ir~ thkt ~ing,
-tise Librarian will riot scmond guess a

!attagccdiccg cha emnoaua iccscacc of caf!!dcy fcaa
ace eapycfgfu awnenc the l?aaei acacacl dcac -[clice

fNcccaa davaca!f iidfa hearing cutie ca thea kauc.-l
Pa!cat Rafwcc ac 46. 'Tha 1!anat dfd -aeeafx tba
ab!riaus. general ccacfaa chat Ngbac royalty rates
pic!vide lrcaacac iccaacive ca capycighc awacca wbik
lavv\c cafes wctufd c\uukc btaadeaic Scadaaa a

'aaacccacca~ vatdek ac the caargca for
pcccgcaca autcp,lka."" fd. (c,fcacfan aau?ccd).,

CARP's balance and consideration of the
evidence. unless its decision runs
comp!Ietely counter to che evidence
presented co it." 6iI FR 55663 (Oct. 28.
1996) (citing Motor Vehicle
h/fantffactureri Ass'n v. State Farm
Mufua/ Auto insurance Co.. 463 U.S!. 29.!
43 (1983), ln the case of the impact of
a rate increase on c he satellite industry.
the P?cnei chose to accord vveighc to Ms. !

lvlcLaughlin's testimony that her
proposed rate increase would not
adversely affect the satellite Indluscry.
rather than Mr. Parker's testimony. It
was c:leariy within the Panel's discretion
to do so. There is record testimony that
supports the E'anal,'s conclusion, and the
Librarian's recdew net go no further.
ffecofefing Indus'ss'n of An?eric?i.
inc. v. CRT. 6!52 F.,2d l. 14 (D.Cl. Cirl
)981) (decision must be upheld where
decisionmaker's path may reasonabjy be
discerned).

The remaining issues contest!ed by
SBCA—the impact of cetracmmission
consent rcegotiauons. added value Rom
digital picture/electronic guides and
avoidance of clearance costs. and
increased advertiser revenue and
compensation from expanded rnarkets-
predominately involve the matrer of
evidence not presented to the CARP,. In,
essence. SBCA contends that if the 'iscoveryrule of 37 CFR 251.45(c)(1)
were brcuder, if could have presented
evidkynce to the Panel on these Issubs
that would have caused the Paciei to
reduce the 27 cent royalty fee. Instead.
according to SBCA. the Panel punished
it for failure to present the neet.ssar'y
evidence to quantify the reductions. and
the 27 cent rate. consequently. 'is

unfairly high.
Section 251.45(c)(1) of the ruiles 'rovidesthat. after the exchange of the 'rittendirect cases, a party "may 'equestof an opposing party

!nonprivileged underlying docccments
related to the written exhibits and
testimony." 37 CFR 251.45(c)(1). Tjce
Librarian has clarifiedl that disc&oveiry is
'limited in CARP proceedings:,

Discovery in CARP proceedings,is
i
incetcded co produce only the doeulmen!Js cha t

~

underlie the witness'actual asserljons! It is
noc intended to augment the record with

!
what the wimess might lsave said or puc

,
forward. Or co lallga beyond what che wlcciess
said., Any augcnencation of the record is the
prerogative of the a*iuators. not the partiesi

Order in Docket No. 94-3 CARP CD 90-
92. 1-2 (October 30. 1995). There a!re
sevcxal reaso!ns for the limited, discovery
price. CARP proceedings are
relatively short in duction (I IN days)
and. !ike this proceediing. begin and end
according to statutorily speciTied
deadlincm. There is not sufficipnt t)me {o

,

coqduct wide-ranging discovery.

JA%038
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particularly where. as in the case. the
litigation is quite complex and involves
the technics)lyoriented testimony of
numerous witnesses. There are also cosa
considerations. Broad discovery rules
would considerably increase the cost of
CARP proceedings. without necessarily
producing a corresponding increase in
the quality of the evidentiary
presentations. The parties may.
therefore. as of right only request
documents which underlie a witness's
factual assertions.

The rules do not. however. prohibit a
party. once the CARP hss begun, from
petitioning the Panel to take discovery
on an issue or issues that it believes are
criticai to the resolution of the
proceeding. As noted above.
augmentacion of the record is the
prerogative of the CARP, and the Panel
has the discrecion to decide whether or
not to allow additional discovery
beyond that of section 251.45(c) (1). See
37 C.F.R. 251.42 (CARP may waive the
rules upon a showing of good cause).
SBCA complains that the Panei might
have reduced the royalcy races based on
the issue it raised had it allowed
additional discovery. Yet. SBCA never
petitioned the Panei to take such
discovery. The Panel cannot be faulted
for noc reopening the record and
allowing additional discovery when it
was asked to do so. See iVationai Ass'n
ofBroadcasters v. CRT, 772 F.2d 922.
936-937 (D.C. Cir. 1985) (claimant
failed to petition Tribunal to allow it to
adduce additional evidence regarding
opposing party's alleged lack of
copyright ownership).

The issue remains as to whether the
Panel should have reopened the record.
on its own motion. and allowed SBCA
to take discovery on the issues it rates:
i.e. whether it was arbitrary for the
Panei not to do so. ln the Register's
view. the Panel did not aet a*itrarily.
Regarding the value of reusnsmission
consent negotiacions. the Panel found
that Ms. McLaughin. and Messrs.
Cerbrandt. Shooshan and Harin offereci
testimony regarding the probative value
of retransmission consent negotiations
on the fair market value of recrsnsmiued
broadcast signals. Panel Report at 34-
35. The Pane! found this testimony to be
unsupportive of the proposition thnc
retransmissian consent negotiations
affected the fair market value analysis.
Id. sc 35. Because there is record
evidence to support the Panel s
determination. che Panel did not act
arbitraril.

Vfith regard to the purported added
value to broadcast signals by sacellite
retransmission in digital format. and
attractive electronic guides provided the
subscribers. the Pane! determined that

"no quantifiable benefit was identified
and no evidence adduced that this
benefit wou)d materialiy affect fair
market vaiue .- Panel Report at
40. As the Copyright Owners correctly
point out. any added value irotn digital
picture quality and eiectronic guides
wouid accur for both broadcast and
cable network programming. Copyright
Owners Reply at 25. SBCA could have
presented evidence that demonstrated
that satellite carriers pay a la~sr fee for
licensing cable networks as a result of
digital picture quality and eiectronic
guides pravided by the carriers. Such
evidence. if it exists. is in the sole
passessian of the sateflite carriers.
SBCA presented no such evidence. The
PaneL therefore, cannot be faulted fram
finding no evidence to support added
value fram these items.

Regarding c)earsnce costs saved by
broadcasters and copyright owners from
satellite retransmissians. the Panel
stated

SBCA funhcr arises that in a free macicct.
ic would be victuaBy impossible far sateBite
earners to negotiate directly with every
copyright owner of every program contamcd
m each day's signal they retransmit.
Accordingiy. they reason. broadcasters wouid
i ccvarcabiy by compeBed by market farces to
clear aB rights and oegotiate with satellite
carriers for reuanscnission of their entice
signals. Those costs which the broadcasters
would iclcilr ln purchasing the cleafances afe
unknown. Hence. SBCA canciudes that the
section } 19 rates should nat be raised
without constdericcg the biacdcastecs'ast
savings. Vfe tend to agree with both of
SBCA's premises but not its canctccsian. ill a
hypothetical flee market. it is qmte
conceivabic that the higher the costs
bco&castecs must pay ta ciear their signals
for DTH distribution. the higher the royalty
cares they would charge satcBite carriers.
Accordingly. the impact of higher clearance
costs on the fair market value {based upon a
hypothetical tree market analysts} cauld be
positive rather than negauve. No adjustment
to the cabie network benchmark is requirecL

Panel Report at 41.
SBCA contends that Copyright

Owners never put an any evidence
demonstrating their cost savings. and it
should not therefore be presumed that
clearance costs would be passed on to
satellite carriers. SBCA Petiuan to
Modify ar. 30. SBCA s argument,
however. is one of emphasis rather chan
evidence. SBCA asked the Panel ta
quantify whse the average ease might be.
in a hypochetiesi marfcee for clearance
costs. and how saceNte carriers and
broadcastets might aflacate such costs.
Noc surprisingly. SBCA daes not
indicate what. if any evidence. would
conclusively demonstrate what such
costs might be. or who might bear

them. 1o lt is not reversible error for the
Panel to reason that in a marketplace
which does not exist. clearance costs
might have a positive effect on the cable
netv'ork benchmark. rather than a
negative one.'o

Finally. with regard to the purported
increase in advertising revenues and
compensation from expanding coverage
of broadcast signals by satellite
retransmission. the Panel found that it
could not quantify any potential
reductions of the cabie network
benchmark. Panel Report at 37. While
aflowing SBCA expanded discovery on
these points might have assisted the
Panel in quantifying a downward
adjusunenc to the cable network
benchmark. the Register cannot
determine anything in the record that
compelled it. Furthermore. the Panel
did conclude that its choice of the
"conservative" PBS/McLaughlin cable
necwork benchmark reflected its
inability to quantify any increased
advenisitig revenues that copyright
owners might receive from expanded
markets through satellite
retransmission. Id. In the Register's
view. the Panel's action was the product
af rational decisionmaking.

H. Concitision
Having fully analyzed the record in

this proceeding and considered the
contentions of the parties. the Register
recommends that the Librarian of
Congress adapt the royalty rate. effective
january 1. 1998. of 2? cents per
subscriber per month for retransmission
of any distant superstation and network
signais by satellite carriers to
subscribers for private home viewing.

in addiuon. the Register recomlnends
that the Librarian not adopt any royalty
fee for the locai retransmission of
supetstation signals. as defined under
17 U c}.C. 119(d)(11). and for the locai
reusnsmission of a network signal. as
defined under 5 119(d) (11). to any
subscriber residing in an unserved
household. as defined in 5 119(d) (10).

Finally. the Register recommends that
the petition to modify the Panel's
decision filed by EchoStar be dismissed.
and the mouon of Copyright Owners to
dismiss attachment A of SBCA's
petition ta modify (and the

'KAd I dFCC
Commtaaumar Dccuua chic beam}cacccca might have
co ben'h~ oxua. SSCA Pcuuocc co Modify ac 30
{ctcucg "tcc ce Compulsory Copy+she Liccmc roc

Cable Rcccacccuuaaicma.- 4 FCC Rcd. 6711 (t989)
{Ccmmaccucc Dennis. cuncuccmg}. However.
Commtcaicmcc Dccmts'tatement is spccutacwe.
dccccibmg what might happen io brccdcaacccc 'in
some cases." a FCC Rcd, ac 6711. and cc far fram
ccmctuahtc evidence.

m tie fact. the panel did cmc make any change co

chc~ for clearance «oacc.
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accompanying argument and
discussion) be granted.

Order of the Librarian

Having duly considered the
recommendation of the Register of
Copyrights regarding the Report of the
Copyright Arbitration Royalty Panel iri
the matter of the adjustment of the
royaity rates for the satel'lite carrier
compulsory license. 17 LI.S.C. 119. the
Librarian of Congress fully endorses and
adopts here recommendation to accept
the Panel's decision in psrt and reject it
in part. For the reasons sItatedl in the
Register's recommendation. the
Librari'an is exercising his authority
under 17 U.S.C. 802(fl and is issu:Ing
this order. and amending the rule;5 of
the Library and the Copyright 06iice.
announcing the new royalty rates for the
section 119 compulsory license.

The Librarian is also dismi.ssing the
petition to modify filed by EchoStar.
and is dismissing the affidavits
contained in auachment A of SBCA's
petition to modify. and the
accompanying discussion and
argument.

List of Subjects in 37 CFR Patt 258

Copyright. Satellites, Teievision.

Final ReguLation

ln consideration of the foregoing, the
Library of Congress amends gert 258 of
37 CFR as follows:

PART2~JUSTIIIENT OP
ROYALTY PEE POR SECONDARY
TRANSMISSIONS BY SATEUJTE
CARRIERS

I; The authority citatir&n for part 258
continues to read as follows:

Authortiy: I7 U.S.C. 702. 802.

2. Section 258.3 is revised to read as
follows:

$ 2SM Royalty foa for secondasy
transmission of broadcast stations by
satellite carriers.

(a) Commencing May 1. 1992. the
royalty rate for the secondary
transmission of broadcast stations for
private home viewing by satellite
carriers shall be as follows:

(I) 17.5 cents per subscribe per
month for superstations.

(2) ) 4 cents per subscriber per month
for superstations whose sigrxsls are
syndex-proof. as deflnedI in 5'I 258.2.

(3) 6 cents per subscriber ger month
for network stations and noncommercial
educational stations.

(b) Commencing january I. I998I the i

royalty fee for secondary transmission of
broadcast stations for private home
viewing by satelli,te carrieis shall be as
follows:

(I) 27 cent.s per subscriber per month
for clistant superstations. '2)27 scenes per subscriber per month
for clistant network stations.

(3) No royalty rate (zero) for a
supezstation secondarily ttanssnitted
within the scation's local market. as
defmed in 17 U.S.C. 119(d)(11).

(4) No roysiity rate (zero',I for a network
station secondarily transmitted within
the txation's local market. as defined in
17 US.C. 119(d) (11). to subscribers
residing in u:nser nnf households, ak
defined in 17 U.S.C. 119(d)(10).

Dated: October?:5. 1997.

jams» H. BBIbsgtoo.
The Librarian ofCongress.
IFR Doc.!57-28543 Fiiedl 10-27-97; 9:45 aml
wLLlsso copE s410 seas

DEPARTIIENT OF DEPENSE

DEPAR1151EIET OF TFIANSPORTATION

Coast ouardl

DEPAR1'MFJET OP VETERANS
AFFAIRS

38 CFR Part 21

RIN:2900 M69

lfllsoaiianeolas Eiducatiotfal Rbvislohs

AGEIRGIFS: Department of l&fense.
Department ofTransportation (Coast.
Guard). and IDepmment of Veterans
Affairs.
AOTIoft: Final rule.

sulllfART: This document amends the
educational assistance and educational,
benefit regulations of the pe~nt OI'f

Veteram Affairs (VA). It removes a
number of provisions that no longer
apply or othmvkse have r)o suIsspttive
effect. attd make. other ci.iangtis for the
put)pose of c)arifiication.
DATES: 11tLs final rule is effective
Ocbober 28. 199?.
FOR FURTHER SfFCSRMATOSt COffTACT: jure
C. Schatdfer. Ass1stant Director for
Policy and Program Administratiori.
EduIcation Silrvice. Veterans Benefits
Adtnini.mation, ',202-2?3 7187.
sUPPLENIENTARY flffoRMATIost: This'ocumentaffects 38 CFR part 21.

subparts C. D. G. H. K. and L. It remcves
provisions that are obsolete, duplicative.'r

otherwise without substantive effect.
and make! changes for the purpose af
clarification. This document makes no
substantive changes. Accordingl'y. there's

a basis for disperising with pri,or
notice and comment and delayed
effective date provisions of 5 U.S.C. 552
ahd 553.

The Department of Defenae (DOD),and,
VA are jointly issuing this Bnal

Ingle
insofar as it relates to the Post-Vietsuim
Era Educational Assistance Program
WEAP) and the Educational Assistarice,
Test Program (EATP). These pragranis
aIe fund+ by DOD and adminbItereIi by,
'v A. DOD. the IDepartment of
Transponation (Coast Guard). ai'id V'A

are jo)ntiy, issuing this hnal rule insofar
as it relates to d» Montgomery Gl Bill-
Selected Reserve program. This program
i'unded by DOD and the C4sast Guard,
and is administered by VA. The l

nlmainder of this final Iwie is issued
solely by VA.

The Secretary of Defense. the
Commandant Isf the Coast Guard, and
Acting Secretary ol'et,erans Afl'airs
hereby certify that this final rultI will
not have a significant economic impact
on a substantial number of small entities
as they are defined in the Regulatory
I"lexibihty Act. 5 U.S,C, 601-612. Tiiis
Anal rule makes no substandve changes.
Pursciant to 5 U.S.C. 605(b). this final
ruie. therefore, is exempt from the
initial and final regulatory ffexibility
analyses requirements of sections 6LI3

Qnd 604

The Catalog of Fiederal Domestic
Assistance numbeis for progranis
affected by this final rule are 64I117I
64.120. and 64.124. This document also
affects the Montgomery GI Bill-
Selec'ted Reserve program which has no
Catalog of Federal Doirestic Assistance
riumber.

I'Jst df Subjects in 38 CFR Part II I

Administrative practice and
Procedure. Armed forces. Civil IighIs.
Claims. Colleges and universitios.
Conliict of Interesa. Education.
Employment. Grarit programs- 'ducation.Grant programs. veterans„
Health care. Loan lprograms~ucatibn.
Loan programs-veterans. Ivlanpower
training programs. Reporting and
recordkeeping requirements. School,s.
Travel and transportation expertses.
Veterans. Vocational education.',
Vocational rehabilitation.
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author may update the information so recorded, and procedures under which
owners of buildings may record with the Copyright Office evidence of their
efforts to comply with this subsection.

$ 114 - Scope of exclusive rights in sound recordings46

(a) The exclusive rights ofthe owner ofcopyright in a sound recording are lim-
ited to the rights specified by dauses (1). (a), (3) and (6) ofsection lo6, and do not
include any right of performance under section IO6(y).

(b) The exclusive right of the owner of copyright in a sound recording under
clause (i) of section lo6 is liinited to the right to duplicate the sound recording in
the form ofphonorecords or copies that directly or indirectly recapture the actual
sounds fixed in the recording. The exclusive right of the owner of copyright in a
sound recording under clause (a) of section lo6 is limited to the right to prepare a
derivative work in which the actual sounds fixed in the sound recording are rear-

ranged, remixed, or otherwise altered in sequence or quality. The exdusive rights of
the owner ofcopyright in a sound recording under clauses(1) and(a) ofsection lo6
do not extend, to the making or duplication of another sound recording that con-

sists entirely ofan independent fixation ofother sounds, even though such sounds
imitate or simulate those in the copyrighted sound recording. The exclusive rights
ofthe owner ofcopyright in a sound. recording under dauses (I), (z), and (3) ofsec-

tion lo6 do not apply to sound recordings included in educational television and
radio programs (as defined in section 397 of title y7) distributed or transmtted by
or through public broadcasting entities (as

defined
by

sectio 118(g)): Provscfed, That
copies or phonorecords of said programs are not commercially distributed by or
through public broadcastmg entities to the general public.

(c) This section does not limit or impair the exclusive right to perform pub-
licly, by means of a phonorecord, any of the works specified by section IO6(&).'d)

LIMITATIoNs oN Excl.ustva RIGHT. — Notwithstanding the provisions of
section lo6(6)-

(1)~T TRANsMIssioNs AND ~sMlssloNs. —The performance of
a sound recordingpubhclybymeans ofa digital audio transmission, other than
as a part of an interactive service, is not an infringement of section lo6(6) if
the performance is part of-

(A) a nonsubscription broadcast transmission;
(B) a retransmission ofa nonsubscription broadcast transmission: Pro-

vide@ That, in the case of a retransmission of a radio station's broadcast
transnnsslon

(i) the radio station'sbroadcast transtnission is not willfully or repeat-
edly retransmitted more than a radius of ISo miles from the site of the
radio broadcast transmitter, however-

Copyright lawofthe United States [ssg
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(I) the i5o mile liimitation under this clause &haH not apply when
a nonsubsctiption broadcast transtmssion by a radio station lice,used
by the I&eral Commtaaications Comnussion is retxan.mutxed on a
nonsubscriptiou basis by a terrestrial broadcast station, terrestrial
trartslator, or terrestxial repeater liamsed by the Pecleral! Communi-
cations Commission; and

(II) in the care of a subsctiption retransmassion ofa nonsubsczip-
tion bmadcast retranstxdssion coveted by subcLause (I), the i5o mile
radius shall be rneasuroi &aim the ttmmmitter slite of such broadcast
retransmitta;
(ii) the retrsnsrmssion is of radio station broadcL&tt transmissions

that are-
(I) obtaitted lby the rctrartsmitter over the air;
(H) not tdectxonicaHy proceed by the retranstnitter tcr de,liver

separate and di~czete sis~&; and
(III) ntranstrtittoi onlywithin the loaal communities!ervedby the

retransrnitttu",
(iii) the radio station's'broadcast transmission was being retrans-

mitted to cable systems (as ddined in section lxii(f)) by a sateQite car-
rier on January i, i995, ancl tlat retrattsmission was beingiretransmit-
ted. by cable sy,stems as a separate and disttretct sigital, ttnd~ the'satellite
carrier obtairui the raclio station's broadcast transmission in an ana-
log format: Provided, That: the broadcIast~~i'cling retrans-
mitted may embocly the programming ofno more than one radio sta-
tion; or

(iv) the radio station's btuadcast trarmnission is made by a noncom-
merclail educational broadcast station funded on or aftet January 1, 1995,
under section 396{k) of the Commtmications Act of,i934 (4y U.S.C.
396(k)), consists solely of noncommercial educational and cultural ra-
dio progmms, md the retnmsniission, whether or not simultaneous, is
a nonsubscription terrtstrial btuadcast retransmission,,'r
(C) a transtnission that comes within ~~ of the followmg categories-

(i) a prior air simultaneous tratismission incidental to an exempt
tmasmission, such as a feed received by and then retransmitted by an
exempt transtnitter: Prc&videf, That such incidental transmissions do not
include any sulmxiption tranamission directly for reception by mem-
bers of the public",

(ii) a, txattsmiission within a business estab:listunent, confined to its pze-
mi&as air the immtehately earrounding vicinity;

(iii) a retxansmi«sion by any retransrnitux, inclu&hng a multichatxnel
video progratzmiing distributor as defined in section 6'(u) of the
Communications Act of t954 (4Z U.S.C. 522 (ia)), ofa transmission by

Coppight Lo&N ofth! United 5brte
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a transmitter licensed to publicly perform the sound recording as a part
of that transmission, if the retransmission is siInultaneous with the li-
censed transmission and authorized by the transmitter; or

(iv) a transmission to a business establishment for use in the ordinary
course of its business: Provided, That the business recipient does not re-
transmit the transmission outside of its premises or the immediately sur-
rounding vicinity, and that the transmission does not exceed the sound
recording performance complement. Nothing in this clause shall limit
the scope of the exemption in clause (ii).

(2) SThTUTORY LICENSING OP CERThIN TRhNSMISSIONS.—

The performance ofa sound recording publiclybymeans ofa subscription
digital audio transmission not exempt underparagraph (I);an eligible nonsub-
scription transnussion, or a transmission not exempt under paragraph (I) that
is made by a preexisting satellite digital audio radio service shall be subject to
statutory licensing, in accordance with subsection (f) if-

(A)(i) the transmission is not part of an interactive service;
(ii) except in the case of a transmission to a business establishment,

the transmitting entity does not automatically and intentionally cause
any device receiving the transmission to switch f'rom one program chan-
nel to another, and

(iii) except as provided in section Iooz(e), the transmission of the
sound recording is accompanied, iftechnically feasible, by the informa-
tion encoded in that sound recording, if any, by or under the authority
of the copyright owner of that sound recording, that identifies the title
of the sound recording, the featured recording artist who performs on
the sound recording, and related information, including information
concerning the underlying musical work and its writer,
(8) in the case of a subscription transnussion not exempt under para-

graph(1) that is made bya pretacisting subscription service in the same trans-
mission medium used by such service on July 31, 1998 or nl the case of a
transntission not exempt under paragraph (I) that is made by a preexisting
satellite digital audio radio service-

(i) the transnIissiondoes not exceed the sound recording performance
complement; and

(ii) the transmitting entity does not cause to be published by means
ofan advance program schedule or prior announcement the titles ofthe
speciftc sound recordings or phonorecords embodying such sound re-

cordings to be transmitted; and
(C) in the case ofan eligible nonsubscription transntission or a subscrip-

tion transmission not exempt under paragraph (I) that is made by a new
subscription service or by a preexisting subscription service other than in
the same transmission medium used by such service on July 31, 1998-

Copyright Leo ofthe VnitedStates
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(i) the transmim&ion does not exceed the sound recording peebrnunce
complement, eccept tlrat this requirement shall not apply in the c use of
a retr&msmission of a broadcast tran&mhsiort if the retr'msmission is
made by a tmnsmitting entity that does not have the right or ability ta
control the palming ofthe bruadcast station making the bmadca.t
tr&msmission, unlcss—

I,'I) the broaclcast station makes bmadca&n trmsznissions-
(aa) in digitaII format that relpdarly excel the sound record-

iing performance compl&ment; or
(bb) Iin anala&g format, a substantial portion of which, on a

weeldy basis, enid the sound ceca!rding performance comple-
ment; and
(II) the sound recoraiing copyright owner or its representative has

notifiecl the transmtting entity in writing that braadacst transmis-
sions of the copyright owner's sound recordings exceed the sound
recording perfa&rmance complement as pmvided in this clause;
(ii) the trarLsmiitting entity does not cause to be published, or in-

du.ce or faciTitate the publication, by means of am advance progrann
schedule or prior announcement, the titles of the specific sound re-
cordings to be truxsmitted, the phonorecords embodying such sound
recording&&, or, other than. for iHustrative purposes, the names of the
featured recording mdsts, except that this clause does not disqualify
a transmitting entity that makes a prior announcement that a particu-
lar artistwill be featured within an unfed future time period, and
in the case ofa retransmission ofa broadcast transmission by a trans-
mitting entity that docs not have the right or ability to control the pro-
gramming of the broadcast transmission, the requirement of this
dause shalil na&t apply to a prior oral announcement by the broadcast
station, or to an advance pra!gram schedule published, induced, or
fitdlitated by the broadcast station, if the transmitting entity does not
have a!ctual knowledge and has not rhcerIred tvri6en notice from the
copyright owner or it. repre9mtative~that the broadcast station pub-
lishes or induc&cs or facilitates the publilcatibn dfsuch a'dvance program
schedt6e, or if such advance program'schedule is'a schedule of classi-
cal music programmin,g published by the broadcast station in the same
mesmer as published by that broadcast station on orIbefore Septem-
ber 3o, zgy8;

(iii) the transmissien-
(I) is not part of an archived pmgram of less th in s hoazs dura-

non&

(il) i& not part ofan archived program of5 hours or greater in du-
ration that is made available for a period exceecling z weeh„.

Copyright ta&wofthc United!itates
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(III) is not part of a continuous program which is of less than 3

hours duration; or
(IV) is not part ofan identifiable program in which performances

ofsound recordings are rendered in a predetermined order, other than
an archived or continuous program, that is transmitted at-

(aa) more than 3 times in any'-weekperiod that have been pub-
licly announced in advance, in the case ofa program ofless than i
hour in duration, or

(bb) more than 4 times in any z-week period that have been
publicly announced in advance, in the case ofa program of z hour
or more in duration, except that the requirement of this subclause
shall not apply in the case ofa retranstnission ofabroadcast trans-
mission by a tratmmitting entity that does not have the right or
abiTityto control the progranuning of the broadcast transmission,
unless the transmitting entity is given notice in writing by the
copyright owner of the sound recording that the broadcast sta-
tion makes broadcast transmissions that regularlyviolate such re-
qUlremend

(iv) the trattsmitting entity does not knowingly perform the sound
recording, as part of a service that offers transmissions ofvisual images
contemporaneouslywith transmissions ofsound recordings, in a man-
ner that is likely to cause confusion, to cause mistake, or to deceive, as

to the affiliation, connection, or association of the copyright owner or
featured recording artist with the transmitting entity or a particular
product or service advertised by the transmitting entity, or as to the ori-
gin, sponsorship, or approval by the copyright owner or featured record-
ing artist of the activities of the transmitting entity other than the per-
formance of the sound recording itself,

(v) the transmitting entity cooperates to prevent, to the extent feasible
without imposing substantial costs or burdens, a tratmnission recipient
or anyother person or entity from automatically scanning the transmit-
ting entity's transmissions alone or togetherwith transtnissions by other
transmitting entities in order to select a particular sound recording to
be transmitted to the transtnission recipient, except that the requirement
of this dause shall not apply to a sateHite digital audio service that is in
operation, or that is licensed by the Federal Conununications Commis-
sion, on or before July 3t, x998;

(vi) the trtmmitting entity takes no affirmative steps to cause or in-
duce the making ofa phonorecord by the transmission recipient, and if
the technology used by the transmitting entity enables the transmitting
entity to limit the making by the transmission recipient of phonorec-
ords of the transmission directly in a digital format, the transmitting

CopYmght Lawofthe UnttedStates I'3
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entity sets such technology to limit such making ofphonorecords to the
tnotent permitted by such tech!aology;

(vii) phononcords ofthe sound recording have been distt1buted to the
public under the authorityofthe copyrightowneror the copyright owner
authotues the trar smitting entity to trans!nit the sound recorcling,, and
the transmdtting entity malces the transntission irom a phonoreurd law-
fullymade under the authorityofthe copyriight owner, except that the re-
quirement of this rAu.e SMl not apply to a retransnassion of a broad-
cast trmsnussion by a 1xanunitting entiity that does not hav» the right or
abiility to control the ptogramn1mg of the broadcast transmission, unless
the traasmdttiz!g entity is giiven notice in writing by the copyright caner
ofthe sound recording that the broadcast station makes broadcast trans-
missions tltat regularly violate!arch requirement;

(viii) the tr u1smitting entity accotrunodatts and does not!interfere
with the transmission of technic@ measttres'that are widely used by
sound recording copyright owners to identify or protect copyrighted
works,, and that are ttxhnically feasible of being transmitted by the
transmitting entity wiithout itnposing substantial costs on the trans-
mitting entity or nsulting in perceptible aural or visual degradation
of the digIital!ugnal, except that the requirement of dusi clause shaH
not apply co a satellite digital audio service that is in operation, or that
is licensed under the authority ofthe federal Cotnmunications Com-
mission, on or before July 31, 1998, to~the~extent that such service has
deigned, develop!4, or made commitments to procure equipment or
technology that is not compatible v6th such technical measures be-
fore such techaical measures are wid6y adoplted by sound recording
copyrtght owners'nd

(ix) the transmiitting entity identifies b1 tartual data the sound re-
cording drying, but not before, the time it is performed, including the
title of'the sound recording, the title bf the phonbreeord'mbodying
surd! sound recording, if any, and the featured recording artist, in a
manner to permit it to be displayed to the transmission recipient by
the de1rice or teclmology intended for redeivibg the service provided
by the transmitting en1dty, except that the obligation itt this clause shaH
not Mz efFeet until 1 )mr after the date of the enactments of the Digi-
tal Miilenrtium Copyright Act and shaH not apply in 'the 'case of a re-
transmdssion ofa broadcL~a tnutsmissiion by a'trarismitting entity that
do!m not have the right or ability to control the programming of the
broadcast transmission, or in the case in which devices or technology
intended for receiving the sendce provided by the transmitting entity
that have the capability to disialay such textual data are not common
in the marketplace.
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(3) LICENSES FOR TRANSMISSIONS BY INTERACTIVE SERVICES.—

(A) No interactive service shall be granted an exclusbre license under sec-
tion Io6(6) for the performance of a sound recording publicly by means
ofdigital audio transmission for a period in excess ofIz months, except that
with respect to an exclusive license granted to an interactive service by a
licensor that holds the copyright to I,ooo or fewer sound recordings, the
period ofsuch license shall not exceed zy months: Provided, however, That
the grantee of such exclusive license shall be ineligible to receive another
exclusive license for the performance of that sound recording for a period
of I3 months Rom the expiration of the prior exclusive license.

(B) The limitation set forth in subparagraph (A) of this paragraph shall
not apply if-

(i) the licensor has granted and there remain in dfect licenses under
section Io6(6) for the public performance ofsound recordings bymeans
of digital audio transmission by at least s different interactive services;
Provided, however, That each such license must be for a minimum of Io
percent of the copyrighted sound recordings owned by the licensor that
have been licensed to interactive services, but in no event less than so
sound recordings; or

(ii) the exclusive license is granted to perform publicly up to y5 sec-
onds of a sound recording and the sole purpose of the performance is
to promote the distribution or performance of that sound recording.
(C) Notwithstanding the grant of an exclusive or nonexclusive license

of the right ofpublic performance under section xo6(6), an interactive ser-
vice may not publicly perform a sound recording unless a license has been
granted for the public performance of any copyrighted musical work con-
tained in the sound recording. Provided, That such license to publicly per-
form the copyrighted musical work maybe granted either by a performing
rights society representing the copyright owner or by the copyright owner.

(D) The performance ofa sound recording by means ofa retransmission
ofadigital audio transmission is not an infringement ofsection Io6(6) if-

(i) the retmIsnIission is of a transmission by an interactive service
licensed to publiclyperform the sound recording to a particular member
of the public as part of that transnnssion; and

(ii) the retransmission is simultaneous with the licensed transmission,
authorized by the transmitter, and limited to that particular member of
the public intended by the interactive service to be the recipient of the
transmission.
(E) For the purposes of this paragraph-

(i) a "licensor" shall include the licensing entity and any other entity
under anymaterial degree ofcommon ownership, management, or con-
trol that owns copyrights in sound recordings; and
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(ii) a"performing rights society" is an association or corporation that
licenses the public performance ofnoxxdralnatic nExsicEI vcrorks on, be-,

halfof the copyright owner, such as the American Society qf Compos-,

ers,Authors and Publishers, Broacicast Music, lnc., and SESAME lmt.

(4) RIGHTS NOT OTHERWISE LIMITED.

(A) Bzeptascscpress}yprovidedin this section, tbissecuon does notQnit,
or impair the exclusive right to perform,a sound recording,publidy by
means ofa ~i~» audio transntission under section xo6(co.

(B) Nothing in this section annuls or lltnEE',in stnyWay-'i)

the exclusive right to publicly periorm a musical work, induding
by means ofa digital audio traxmnissicu4 under section xo6(4)I

(ii) the cactusive rights in a sound recording or the musical workem-
bodied theriin under sections xo6(x), xo6(a) and xo6(3); or,

(iii) anyother rights underanyotherclause ofsection xo6,or remedies

available under this title as such rights orrecneclies exieeitber before or,

after the date of enactment of the Digital Feriqnnance~Right iq Sound
Recordhlgs Act of 1995.

(C) Any limitations in this section on the exclusive right under section

xo6(6) applyonly to the exclusive rightunder secticm xo6(6) and not to any,

othereudusive rightsundersection xo6.Ncxthiujgin,this,seajonphagbe pu;
strued to annul, limit, impair or otherwise aaact m cmy vcay the ablhty of
the owner ofa copyril@t in a sound recording to exercise the rights under
sections xo6(x), xo6(a) and xo6(3), or to obtain the regxed|es available un-

der this title puxsuant to such rights, as such rights and remedies exist ei-

therbefore or after the date ofenacttnent Ofthe Digital PagorInance Right
in Sound Recorcilngs Act ofx995.

(e) AUTHOEITT FoR NEGGTIhTIoNs.—

(x) Notwithstanding any provision of this axttitrtxst lawS, ininegotiating
statutory licenses in accordance with subsection(f), any copyrigh owners of
sound recordings and any entities performing sound recordings aa'ected by
this section maynegotiate and agree upon tbe royalty rates aIId ljceqse terms

and conditions for the perfonnance of such sound recqrdings and the pro-

portionate division of fees paid among copyright owners, and may designate

common agents on a nonexclusive basis to negotlaW ayee to, pay, or receive

payments.
(a) For licenses granted under section xo6(6), ctth~thSn scututory:licenses,

such as for performances by interactive services or performances that exjceed

the sound recording performance complement~
(A) ~Tight owners ofsound recordings',afFe~ by this'section may

designate common agents so act on their behalf to grant licenses and re-

ceive and remit royalty payments: Paovided, That each copyright owner
shall establish the~ rates and material license terms and condiaons
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unilaterally, that is, not in agreement, combination, or concert with other
copyright owners of sound recordings; and

{B) entities performing sound recordings affected by this section may
designate common agents to act on their behalf to obtain licenses and
collect and pay royalty fees: Provided, That each entityperforming sound
recordings shall determine the royalty rates and material license terms
and conditions unilateraHy, that is, not in agreement, combination; or
concert with other entities performing sound recordings.

{fl LICENSES FOR CERThIN NONEXEMPT TIUuesMIsstows."r

(I)(A)" No later than 3o days after the enactment of the Digital Perfor-
mance Right in Sound RecordingsAct of Iggg, the Librarian ofCongress shaH

cause notice to be published in the Federal Register of the initiation of vol-

untary negotiation proceedings for the purpose of determining reasonable
terms and rates of royalty payments for subscription transtnissions by pre-
existing subscription services and transmissions by preexisting satellite digi-
tal audio radio services specified by subsection (d)(2) of this section during
the period beginning on the effective date ofsuch Actand ending on Decem-
ber 3I, zooI, or, if a copyright arbitration royalty pand is convened, ending
3o days after the Librarian issues and pubhshes in the Federal Register an order
adopting the determination of the copyright arbitration royalty panel or an
order setting the terms and rates (ifthe Librarian rejects the panel's determi-
nation). Such terms and rates shaH distinguish among the different types of
digital audio transmission services then in operation. Any copyright owners
ofsound recordings, preexisting subscription services, or preexisting satellite
digital audio radio services may submit to the Librarian of Congress hcenses
covering such subscription transmissions with respect to such sound record-
ings. The parties to each negotiation proceeding shaH bear their own costs.

(B) In the absence of license agreements negotiated under subpara-
graph {A), during the 6o-dayperiod commencing 6 months after publi-
cation of the notice specified in subparagraph (A), and upon the filing
ofa petition in accordance with section So3(a)(I), the Librarian of Con-
gress shall, pursuant to chapter 8, convene a copyright arbitration roy-
alty panel to determine and publish in the Federal Register a schedule of
rates and terms which, subject to paragraph {3), shaH be binding on aH

copyright owners of sound recordings and entities performing sound
recordings a8ected by this paragraph. In establishing rates and terms for
preexisting subscription'services and preexisting sateHite digital audio
radio services, in addition to the objectives set forth in section Sot(b)(I),
the copyright arbitration royalty panel mayconsider the rates and terms
for comparable types ofsubscription digital audio transmission services
and comparable circmnstances under voluntary hcense agreements ne-
gotiated as provided in subparagraph (A).
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(C)(i) Publication ofa notice of the initiation ofvoluntary negotiation
proceedings as specified in subparagraph (A) shall be repeated, in 'accor-
dance with regulations that the Libraria of Congress shaH prescrfixe-

(I) no later than 3o days af'ter a petition is filed by any copyright
owners ofsound recordings, any preezisting subscription services,
or any pzeexisting satellite digital audio radio services indicating
that a new type of subscription digital audio trazxsmission service
on which sound recordings aze periurmed is or is about to become
operational; and

(II) in the

first

weekoJanuaryaoox,andat g-year intervals thereafter.
(ii) The pmcedures specified in subparagraph (B) shall be repeated,

in accordancewith zegnlations that the Librarian ofCongress shall pre-
scribe, upon Sing of a petition in accordance with section So3(a)(x)
during a 6o~period commencing-

(I) 6 months after publication ofa notice of the initiation ofvol-
untarynegotiation pmceedings under sixbparagzaph(A) pursuant to
a petitioa under clause(i)(l) of this subparagraph; or

(II) on July x. aoox, and at 5-year intervals thereahm.
(iii) The pmcedures specified in subparagraph (B) shaH be conduded

in accordance with section Sos.
(a)(A) No later than 3o days atter the date of the enactment of the Digi-

tal MHlennium Copyright Act, the Librarilux dfC'kngxIess~ cause notice
to be published in the Federal Register of the initi'ation ofvoluntary nego-
tiation pmceechngs for the purpose of deltezztunihg haabnable terms and
rates of myalty payments for public performances of sound recordings by
means ofeligible nonsubscription trazmnissions and tran'smissioas by new 'ubscriptionservices specified by subsection (d)(Ix) d'uring the period be-
~~~i~g on the date ofthe enactment of lich Act Wd &diag bn Dec6mbh
3x, aooo, or such other date as the parties'may agree. Such rates and terzas
shall distinguish among the disezent types ofeHgible nonsubscription trans-
mission services and new subscription services then in operation and shall
indude a ~i~i~um fee for each such type of service. Azzy copyright own-
ers ofsound recordings or anyentities per&rzning

so@rid recording

affected
by this paragraph may submit to the Librarian of Congress licenses cover-
ing such eligible nonsubscription transmissions and new subscription ser-
vices with aspect to such sound recordings. The parties to each negotiation
proceeding shall bear their own costs.

(B) Ia the absence of license agreements negotiated under subpara-
graph (A), durin the 6o-day period cofnmancing 6 mbnths after publi-
cation of the notice specified in subparaIi,~h (A), ahd expo& thle filing bf
a petirion in accordance with section Sop(a)(x), the Librarian of'Congress
shaH, pursuant to chapter 8, convenea copyrightarbitration'myaltypanel
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to determine and publish in the Federal Register a schedule of rates and
terms which, subject to paragraph (3), shall be binding on aH copyright
owners ofsound recordings and entities performing sound recordings af-
fected by this paragraph during the period beginning on the date of the
enactment of the Digital MiHennium CopyrightAct and ending on Decem-
ber 3z, oooo, or such other date as the parties may agree. Such rates and
terms shall distinguish among the difFerent types of eligible nonsubscrip-
tion transmission services then in operation and shall include a minimum
fee for each such type of service, such difFerences to be based on criteria
including, but not limited to, the quantity and nature of the use of sound
recordings and the degree to which use of the service may substitute for
or maypromote the purchase ofphonorecords byconsumers. In establish-
ing rates and terms for transmissions by eligible nonsubscription services
and new subscription services, the copyright arbitration royalty panel shall
establish rates and terms that most clearly represent the rates and terms that
would have been negotiated in the marketplace between a willing buyer and
a willing seller. In determining such rates and terms, the copyright arbitra-
tion royaltypand shall base its decision on economic, competitive and pro-
gramrning information presented by the parties, including-

(i) whether use of the service may substitute for or may promote the
sales ofphonozecords or otherwise may interfere with or may enhance
the sound recording copyright owner's other streams of revenue &om
its sound recordings; and

(ii) the relative roles of the copyright owner and the transmitting en-
tity in the copyrighted work and the service made available to the pub-
lic with respect to relative creative contribution, technological contribu-
tion, capital irtvestment, cost, and risk.
In establishing such rates and terms, the copyright arbitration royalty

panel may consider the rates and terms for comparable types ofdigital au-
dio transmission services and comparable circumstances under voluntary
license agreements negotiated under subparagraph (A).

(C)(i) Publication of a notice of the initiation ofvoluntary negotiation
proceedings as specified in subparagraph(A) shallbe repeated in accordance
with regulations that the Librarian of Congress shaH prescribe-

(I) no later than 3o days after a petition is filed by any copyright
owners of sound recordings or any eligible nonsubscription service
or new subscription service indicating that a new type of eligible
nonsubscription service or new subscription service on which sound
recordings are performed is or is about to become operational; and

(II) in the firs week of January aooo, and at 2-year intervals there-
after, except to the extent that difFerent years for the repeating of such
proceechngs maybe determined in accordancewith subparagraph (A).
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(ii) The procedures specified iu subparagraph (B) shall be repeated,
in accorchance with regulations that the Librarian ofCongress shall pre-
scribe, upon filing of a petition in accordance with seciion 8o8(a)(z)
during a i5o-day period comrnendng—

(I) 6 months after publication of a notiie of the ini1iation ofvol-
untary negotiation proceedings under subparagraph (A) pursuant to
a petialon itmder clause (i)(I); or

(II) on July ]., aooo, and at 2-year intervals thereaf'ter, except to the
extent that dia'erent years for the repeating ofsuch proceeclings may
be dettmnined in accordance with subparsigraph (A).
(iii) The procedures specified in subparagraph (B) shall be concluded

in accord;mce with section 8cu.
(3) Licen.e al~nents volun13rilynegotiated,at atg timebetween z or more

copyright owners ofsound recordings and x ormore imtities performing sound
recordnzgs shall be pven effi~ in lieu ofanydetermination bya'copyright ar-
bitration royalt y panel or decision by the Librarian of Cun(yress.

(,p)(A) The Libratian ofCongress shall also I'tablishri~ents bywhich
copyright owners niay receive rimonable notice of the use of their sound re-
cordings under this section, and underwhich records ofsuch use shall be kept
and made avaihible by entities gcrformiing sound recordings.

(B) Any person who wishes to perform a sound according pub1idy by
meara of a ttmsimission eligible for statutory hcensing under this subsec-
tiIon maydo so without infringing the~exclusive righ of theco~jtowner
of the sound recordiiag-

(i) 'by complyirtg with such notice require1nents as the Librarian of
Grngn.ss shall prescribe by regulation and by paying royalty fees iin ac-
cordaiace with this subsection; or

(ii) ifsuch royalty fims have not beeia set, by agreeing to pay such roy-
alty fees as shall be deterrruned in accordance with thiis subseaion.
(C) Any royalty payments in arrears shall be made on or before the

twentieth day of the month next succeeding the month in which the roy-
alty fees are!et.
(~i)(A) Notwiithstanding sec1ion axe(e) Wd the other provisions of this

subsection, the receiving agent may enter into agreements for the reproduc-
tion and performance of sound recordings under section tu.(e) and this
section by any s or more stnall commercial webcasters or'oncommercial
webcasters during the period begiianing on October a8, x9g8, and ending
on December 3x, aoo~ that., once published in the Federal Register pursu-
ant to subparagraph (B;), shall be binding on all copyright owners ofsound
recordings and other persons entitled to payment under th~is section, in lieu
of any determination by a copyright a»bit»ation royalty Inane'1 or'decision
by the I.ibrarian of Congriss. Any such agreement for small~ commercial
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webcasters shall include provisions for payment of royalties on the basis of
a percentage of revenue or expenses, or both, and include a minimum fee.

Any such agreement may include other terms and conditions, including re-

quirements bywhich copyright owners may receive notice of the use of their
sound recordings and under which records of such use shall be kept and
made available by small commercial webcasters or noncommercial webcast-
ers. The receiving agent shall be under no obligation to negotiate any such
agreement. The receiving agent shall have no obligation to any copyright
owner of sound recordings or any other person entitled to payment under
this section in negotiating any such agreement, and no liability to any copy-
right owner of sound recordings or any other person entitled to payment
under this section for having entered into such agreement.

(B) The Copyright Ofhce shaH cause to be published in the Federal Regis-

ter any agreement entered into pursuant to subparagraph (A). Such publica-
tion shall include a statement containing the substance of subparagraph (C).
Such agreements shall not be included in the Code of Federal Regulations.
Thereafter, the terms ofsuch agreement shall be available, as an option, to any
small commercial webcaster or noncommercial webcaster meeting the eligi-

bility conditions of such agreement.
(C) Neither subparagraph (A) nor any provisions of any agreement en-

tered into pursuant to subparagraph (A), including any rate structure, fees,

terms, conditions, or notice and recordkeeping requirements set forth
therein, shall be admissible as evidence or otherwise taken into account in
any administrative, judicial, or other government proceeding involving the
setting or adjustment of the royalties payable for the public performance
or reproduction in ephem«ral phonorecords or copies ofsound recordings,
the determination of terms or conditions related thereto, or the establish-
ment of notice or recordkeeping requirements by the Librarian ofCongress
under paragraph (p) or section uz(e)(y). It is the intent ofCongress that any
royalty rates, rate structure, de6aitions, terms, conditions, or notice and
recordkeeping requirements, included in such agreements shaH be consid-
ered as a compromise motivated by the unique business, economic and
political circumstances ofsmall webcasters, copyright owners, and perform-
ers rather than as matters that would have been negotiated in the market-

place between a willing buyer and a willing seHer, or otherwise meet the
objectives set forth in section 8ot(b).

(D) Nothing in the Small Webcaster Settlement Act of zooz or any agree-

ment entered into pursuant to subparagraph (A) shall be taken into account

by the United States Court ofAppeals for the District ofColumbia Circuit in
its review of the detertnination by the Librarian of Congress of july 8, zooz,
of rates and terms for the digital performance ofsound recordings and ephem-

eral recordings, pursuant to sections xu and uy.
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(E) As used in this paragraph-
(i) the term "noncommercial webcsster" mems a webcaster that-

(I) is exempt &om taxation under section pox ofthe Internal Revenue
Code of x@86 (26 U.S.C. Sox);

(II) has applied in good iaith to the Internal Revenue Service for ex-
emption &om taxation under section pox ofthe Internal Revenue Code
and hasaconunezcisHyxessonableexpectation thatsuch exemption shall
be granted; or

(IIQ is opemted bya State or possession or anygovernmental entity
or subordinate thereof, orby the United States or District ofColumbia,
for eschxsively public ptxrposeu
(ii) the term "zeceiving agent" shaH have the meaning given that term in

section 26m of title 3y, Code of Federal Regulations, as published in the
Federal Register on july 8, 2oo2; and

(iii) the tenn "webcaster" means a petson or entity that has obtained a
compulsoryHcense under section xx2 or~ and the ixnplementing regLLla-

tions therefor to make eligible nonsubscriILtion trm~t~ons and ephem-
eral xecoxdings.
(F) The authority to make settlements pursuant to subparagraph (A) shall

expire December xS, 2oo2, cscept with respect tD nonccmlmezdal webcasters
for whom the authority shall eLLpize May 3x& 2OS3. i

(g) PRocEEDs FRDM LIGRNsxNG oF TLLhNswxssxoNs.'—

(x) Except in the case ofa tr ~e~t~on 3&L~~ under a statutDry license
in accordance with subsection (f) of this seCtioxt-

(A) a featured recording artistwho peribrms on a sound recozdmg that
has been hcensed for a tzazmnission shaH be entitled to receive payments
&om the copyright owner of the sound xecordimtg m accordance with the
terms of the axtist's omtract; and

(B) a nonfeatuzed recording artist who performs on a sound recording
that has been licensed for a tr*~~t~mon shaH be entitled to receive pay-
ments &om the coILyzight ownerofthe sound'xecordixlg ixx accordancewith
the terms ofthe nonieatuxed recording attisA applicable contract or other
applicable agreement.
(2) An agent designated to distribute zeaiipts &om the licensing of trans-

missions in accordance with subsection (f) shaH distribute such receipts as
follows:

(A) go percent ofthe receipts shall be paid to the copyright owner ofthe
esdusive right under section xo6(6) ofthis title to publicly pezfozxtl asound
recording by means ofa digital audio tr &~i~~on.

(B) 2'h parent of the xeceLpts shall be deposited hl an escrow accoullt
manaipdbyan indepeudent act~t~tetzator jointly appoisLtedhby copyright
owners ofsound recordingsand theAmeticatl Fedezutioxt ofMusicians(or

(gsj CopjeiyhtLowofthe UnitedSites



Subject MotterondScope cffCopyright

any successor entity) to be distributed to nonfeatured musicians (whether
or not members of the American Federation of Musicians) who have per-
formed on sound recordings.

(C) 2 'A percent of the receipts shall be deposited in an escrow account
managed by an independent administrator jointly appointed by copyright
owners ofsound recordings and the American Federation ofTelevision and
Radio Artists (or any successor entity) to be distribute.d to nonfeatured
vocalists (whether or not members of the American Federation of Televi-
sion and Radio Artists) who have performed on sound recordings.

(D) y5 percent ofthe receipts shall be paid, on a per sound recording basis,
to the recording artist or arnstsfeatured on such sound recording {or the per-
sons conveying rights in the artists'erformance in the sound recordings).
(3) A nonprofit agent designated to distribute receipts from the licensing

of transmissions in accordance with subsection (f) may deduct from any of
its receipts, prior to the distribution of such receipts to any person or entity
entitled thereto other than copyright owners and performers who have elected
to receive royalties from another designated agent and have notified such
nonprofit agent in writing ofsuch election, the reasonable costs ofsuch agent
incurred after November 1, 1995, 1n-

(A) the administration of the collection, distribution, and calculation of
the royalties;

(B) the settlement of disputes relating to the collection and calculation
of the royalties; and

(C) the licensing and «nforcement of rights with respect to the making
ofephemeral recordings and performances subject to licensing under sec-
tion iia and this section, including those incurred in participating in ne-
gotiations or arbitration proceedings under section iu. and this section,
except that all costs incurred relating to the section 11a ephemeral record-
ings right may only be deducted fmm the royalties received pursuant to
section 112.

(p) Notwithstanding paragraph (3), any designated agent designated to dis-
tribute receipts &om the licensing of tratistnissions in accordance with sub-
section (f) maydeduct &om anyofits receipts, prior to the distribution ofsuch
receipts, the reasonable costs identified in paragraph (3) ofsuch agent incurred
after November I, 1995, with 1'cspcct to such copyright owners and pcrforlil-
ers who have entered with such agent a contractual relationship that specifics
that such costs may be deducted &om such royalty receipts.
(h) LtcENstN6 To A1HLt~s.—

(1) If the copyright owner ofa sound recording licenses an aailiated entity
the right to publicly perform a sound recording by means of a digital audio
tranmnission under section io6(6), the copyright owner shall make the licensed
sound recording available under section io6(6) on no less fitvorable terms and
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conditions to all bona fide entitie& that oEer similar services, except that, ifthere
are material difierences in the supe of the requested license with respect to
the type of service, the partiinzlar sound recordings licensed, the frequency of
use, the number of subscribers ser!red, or the durakonl, thorn the copyright
owner nzay!establish. difiierent terms and conditionslfor such other services.

(a) The lbnitation ser forth in paragraph (z) ofthis subsecrdon shaH not ap-
ply in the case where the copyright owner of a sound recording licenses—

(A) an inteuac!ive service; d'or

(B) an entity to paform publidyup to y5 seconds of the sound record-
iz!g and the sole purpose of the performance is to promote the distribution
or performance of that sound recording.

(i) No E!;grocer oze Romz:rzms boa UNnmuxzwe Wozors.~License fees payable
for the public performance of somzd n~rdings under section zo6(6) shall not
be takeo into account in any ad!xzmiistrative„judicial,, or other goverzmzental pro-
ceeding to set or adjust the royalties paya!ble to copyright owners ofznusical works
for the pubilic performance of their works. lt is the intent of~ Congress that royal-
ties payable to copyright owners of musical wozlks fbr the p&blik pedorznance of
their works shaH not be dizzunished in any respect as a result'of the rights grmted
by section zo6(6).

(j) D~avzzezTzioNs„-As u!ed in thus action, the following terms have the fol-
lowing meanings:

{1) An "afiiTiated entitmr" is an entity engaging in digital audio transznissions
covered bya!stion zo6(6), other than an interactive service, in which the liicen-

sor hm any direct or iindzrect partnership or any ownership interest amounting
to g percent or more of the outsumding voting oz'onvoting stock.

(a) Az! "archived program" is a predetermi!ned progrun that is avaHable re-
peateUy on the demand of the tram& mission recipient and that is performed
in the same order &om the leguming, except that an arduv!xi program shall
not indude a rarorded event or broadcast transmission ~that makes no more
than an Iincidental uM of sozmd recordings, as long as such recorded event or
broadcL~u trmsnzission does not contain an entire sound recording or feature
a pazaczdar sound nzcording.

{3) A"broadca!st" transmsssion is a trazmnission made bya temstrial broad-
cast station licensed as such by the Federal Communications Commission.

{gi) A "continuou!& program" Is a predetermined program that is continu-
ously performed in the same order auzd that is amassed at a point in the pro-
gram that is be)nond the control of the tzmamisaon recipient.

(5) A "digital a!udiio trauzsnzission".is a digital transmission as defined in sec-
tion zoz, that. embod:ies the ummmission ofa'sound recording. This term does
not include the trazLsmission of any audiovi~ work

(6) A!o "e]iigible nonsubaziption transznission" i~a a noninteractive non-
subscription digital audio tzmamim&ion not exempt under subsection (d)(z)

jean CopSvrght Law of terre United States
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that is made as part ofa service that provides audio prograttuning consisting,
in whole or in part, of performances of sound recordings, including retrans-
missions ofbroadcast transmissions, if the primary purpose of the service is

to provide to the public such audio or other entertauunent pmgramming, and
the primary purpose ofthe service is not to sell, advertise, or promote particu-
lar products or services other than sound recordings, live concerts, or other
music-related events.

(7) An "interactive service" is one that enables a member of the public to
receive a transmission of a program specially created for the recipient, or on
request, a transmission ofa particular sound recording, whether or not as part
of a program, which is selected by or on behalfof the recipient. The ability of
individuals to request that particular sound recordings be performed for re-
ception by the public at large, or in the case of a subscription service, by all
subscribers ofthe service, does not make a service interactive, if the program-
ming on each channd of the service does not substantially consist of sound
recordings that are performed within 1 hour of the request or at a time desig-
nated by either the transmitting entityor the individual making such request.
Ifan entity ofFers both interactive and noninteractive services (either concur-
rentlyor at difFerent times), the noninteractive component shall not be treated
as part of an mteractive servtce.

(8) A "new subscription service" is a service that performs sound record-
ings by means ofnoninteractive subscription digital audio transnussions and
that is not a preexisting subscription service or a preexisting satellite digital
audio radio service.

(9) A "nonsubscription" tra11smission is any transtnission that is not a sub-
scription transmission.

(1o) A"preexisting sateHite digital audio radio service" is a subscription sat-
ellite digital audio radio service provided pursuant to a satellite digital audio
radio service license issued by the Federal Communications Commission on
or before July31, 1998, and any renewal ofsuch license to the extent ofthe scope
of the original license, and may include a limited number ofsample channels
representative of the subscription service that are made available on a non-
subscription basis in order to promote the subscription service.

(11) A"preexisting subscription service" is a service that performs sound
recordings by means of noninteractive audio-only subscription digital au-
dio transznissions, which was in existence and was making such transmis-
sions to the public for a fee on or before July 31 1998, and may include a
limited number of sample channels representative of the subscription ser-
vice that are made available on a nonsubscription basis in order to promote
the subscription service.

(ta) A "retransmission" is a further transtnission ofan initial transnussion,
and includes any further retransnnssion of the same transmission. Except as

CopSirigbt Low oftbe United States (6~$



5 ll4 Subject iÃattetandScopeofCognight

provided in this secti.on, a tr Lnsnaission qualifies, as a "retransmission" only if
it is simultaneous with the initial transmission. Nothing in this definition shall
be conan~ed to nempt a transtrnssion that fails to satisfy a separate element
required to quality for an exemption under section at4(d)(a).

(x3) The ",sound recording paformance c'ompletrtent" is the tran mission
durhag any 3-hourperiod, on a partiaxlar channel used by a tran'smitting en-
tity, of no more than—

(A) 3 di'Eenmt seiecfions ofsound ntcording ~m ainyone phonorecord
Iawfulily distributcxl fair public: petforman'ce or sale in'he'United States, if
no more than a such selectiozis are trcmsnaitted consecutively;.; or

(B) y different selectiozts of sormd hxdrdihgsA
(i) by the same featcu»d reairdsng artist.; or
(ii) from any set or compilatiion ofphonoreoords lawfially distributed

together as a t»nit for public perforce *r salle i'he United'States,
if no more ttum tleee such selections are transmitted consecutively:
Provicied, Tha,t the trtmsmissi.on of sdections in excess of the numerical

limits provided f'r bn clauses (A) an d (B) from multiple phonorecords!&hallI
nonethel.ess qualif'yas a sound record perfcIrm&ce complement if the
programming of the mttltiple phonorecords was not willfully intended to
avoicl the numerical limiitations prescribed in such dauses.

(i.g) A "subscription" tram mission is a trmstnission that is controlled and
limited to particctiar recipients, and for which consideration is required to be
paid or othetvrise glen by or on behalf of the rceipi.ent to receive the trans-
mission or a paclcage of transmissions including the transmission.

(x~&) A "transtrnssion" is either an initial transmission or a~ retransmission.

$ nS - Scope of exdushaa rights in non'dramatic musical wor'kst
Compulsory license fior malding hand distrib/atitigphonorecords&~'n

the case ofnondnunatic musial virorks, the exclusive rights provided by clauses
(x) and (p) ofsection ao6, to ~mak» and to distribute phonorecords of such works,
are subject to coimpuisory licensing Emder the conditiionsspecifie by this section.

(a) AvaruuniaTr aNn ScoPE oF CohfPULsoRY LxcswsE.~
(x) When phonorecorcis ofa nondramatic ~musical~ workhave been distrib-

uted to the public in the United States under the authority of the copyright
owner, atty other person, inci udi3ng those who make phonorecords or digital
phonorecurd deliveries, naay, by oomplyingwith the provisions of~this section„
obtain a cern]pulsorylicezise to nutke amd distribute phonozecords of thework.
A petmn may obtain a compulsory lice'nly if his~ or her primary purpose
in nudcing phonorecords is to distribute them to the publiic for priivate use, in-
cluding biy mearu& ofa diytal phonorecord delivery. A person may not obtain

j«xQ Copyright Law ofthe united Sites
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(OMB) under Executive Order 12866
(Regulatory Planning and Review).

Executive Order 12988
The Department of the interior has

conducted the reviews required by
section 3 of Executive Order 12988
(Civil Jusuce Reform) and has
determined that. to the extent allowed
by law, this rule meets the applicable
standards of subsections (a) and (b) of
that section. However. these standards
are not applicable to the actual language
of State regulatory programs and
program amendments since each such
program is drafted and promulgated by
a specific State. not by OSM. Under
sections 503 and 505 of SMCRA (30
U.S.C. 1253 and 1255) and 30 CFR
730.11. 732.15. and 732.17(h)(10).
decisions on proposed State regulatory
programs and program amendments
submitted by the States must be based
solely on a determination of whether the
submittal is consistent with SMCRA and
its implementing Federal regulations
and whether the other requirements of
30 CFR Parts 730, 731. and 732 have
been met.

NationalEnvironmental Policy Acr
No environmental impact statetnent is

required for this rule since section
702(d) of SMCRA (30 U.S.C. 1292(d))
provides that agency decisions on
proposed State regulatory program

provisions do not constitute major
Federal actions within the meaning of
section 102(2) (C) of the National
Environmental Policy Act (42 U.S.C.
4832(2) (C)).

Paperwork Reduction Act
This rule does not contain

information collection requirements that
require approval by OMB under the
Paperwork Reducuon Act (44 U.S.C.
3507 et seq.).

Regulatory Flexibility Acr
The Department of the Interior has

determined that this rule will not have
a significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C 601 er seq.). The State submittal
which is the subject of this rule is based
upon corresponding Federal regulations
for which an economic analysis was
prepared and certification made that
such regulations would not have a
significant economic effect upon a
substantial number of small entities.
Accordingly. this rule will ensure that
existing requirements previously
promulgated by OSM will be
implemented by the State. In making the
determination as to whether this rule
would have a significant economic
impact. the Department relied upon the
data and assumptions for the
corresponding Federal regulations.

Unfunded Mandates

OSM has determined and certifies
pursuant to the Unfunded Mandates
Reform Act (2 U.S.C. 1502 et seq.) that
this rule will not impose a cost of $ 100
million or more in any given year on
local. state. or tribal governments or
private entities.

List of Subjects in 30 CFR Part 918

Intergovernmental relations. Surface
mining. Underground mining.

Dated: April 28. 1997.

Btenl Waidquist.

Regional Director. Mid-Continent Regional
Cootriinaring Center

For the reasons set out in the
preamble. 30 CFR Part 918 is amended
as set forth below:

PART 918—LOUISIANA

1. The authority citation for Part 918
continues to read as follows:

Authority: 30 U.S.C. 1201 et seq.

2. Section 918.15 is amended in the
table by adding a new entry in
chronological order by "Date of final
publication" to read as follows:

9 91L15 Approval ot Louisiana rogutatoty
ptogtanl zlncndnlonts.

On9lnal alnendtllont sublvlission Date of gnaldate Citation/description

October 24, 1997 May 8. 1998 ... Sections 105.; 2537&.11.; 2725.A.. A.2.. A.3., A.3.a.. C.1.. F:
2907.C5.; 3705%.2., A2a., A.2.b.: 3711.A., B.1. through B.6.:
3717.A., A.2.. A.3.; 4501.A.3., A.4.; 5333.A.1; through A.13.;
5411.A.; 5413A.; 5503%.2.; 550T.A.4.; 6507%.2.; 6913 .B.;
6915.B.1.; 6917.A.; 7105.C.

(FR Doc. 98-12249 Filed 5-7-98: 8:45 am]~ coos 4al~&4I
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37 CFR Patt 2BB

IDookot No. 90-5 CARP DSTRAI

Ootormination of Roasonablo Rates
and Torins for tho Digital Porfonnanco
of Sound Rocordings

AGENCY: Copyright Office. Library of
Congress.
ACTION: Final rule and order.

SUEI~Y: The Librarian of Congress.
upon recommendation of the Register of

Copyrights. is announcing the
determination of the reasonable rates
and terms for the compulsory license
permitung certain digital performances
of sound recordings.
EFFECTS/E DATa May 8. 1998.
ADDRESS(ES): The full text of the public
version of the Copyright Arbitration
Royalty Panel's report to the Librarian of
Congress is available for inspection and
copying during normal working hours
in the Office of the General Counsel.
James Madison Building. Room LM-
403. First and Independence Avenue,
SE.. Washington. DC. 20540.
FOR FURTHER IEFORIEATIOta CONTACT:
David 0 Carson. General Counsel. or
Tanya Sandros. Attorney Advisor.
Copyright Arbitration Royalty Panel
(CARP). PO Box 70977. Southwest

Stauon. Washington, D.C. 20024.
Telephone (202) 707-8380. Telefax:
(202) 707-8366.

SUPPLEUIENTARY NFORtSATIOA:

I. Background

The Digital Performance Right in
Sound Recordings Act of 1995
(DPRSRA), Public Law f04-39. 109 Stat.
336, amended section 106 of the
Copyright Act. titie 17 of the United
States Code. to give sound recording
copyright owners an exclusive right,
subject to certain limitations. to perform
publicly sound recordings by digital
audio transmissions. 17 U.S.C. 114. The
bill affords certain digital transmission



Federal Register/Vol. 63. No. 89/Friday. May 8! 1998/Rules and Regulations 2i395

services a compulsory license to
perform digital sound recordiing;
publicly. The purpose of the bill is -to
provide copyright holders of sound
recordings with the ability to control the
distribution of their product by digital
transmissions, without hampering the
arrival of new technologies.,and without
imposing new and unreasonable
burdens on radio and television
broadcasters." S. Rep. No. 104-128. at
15 (1995).

All non-exempt digital sut)scription
transfnission services are eli)gible for the
statutory license. provided tlTat they are
non-interactive and comply with the
terms of the license. The statute irequires
that the service not violate the "around
recording performance complement."'otpublish in advance a schedule of the
programming to be performed, not cause
any receiving device to switch from one
program channel to another. include in
each transmission certain idhentifylng
information encoded in each souind
recording, pay the royalty few and
comply with the assocIated terms. and
comply with any recordkeeping
requirements promulgated by the
Copyright Office. 3 17 U.S.C.
114(d) (2) (A)-(E) and 114(f)(2)-(5).

The reasonable terms and rates of the
section 114 statutory license are
determined by voluntary negotiations
among the parties and, where necessary,
compulsory arbitration conducted under
chapter 8 of the Copyright Act. tlitle 17.
17 U.S.C. 114(f).

II. The CARP Proceeding Ta Set
Reasonable Rates and Terms

On December l. 1995. the Librarian of
Congress (Librarian) initiatei the
statutorily mandated six month

'7) The "sound recording perfnrntance
complement- is the transmission during atty 3-hnur
period. un a particu)ar channel used by a
transnuning entity. of no mote than-

(A) 3 different se)sett trna nf sound recardings
from any one phoncrecord lawfuBy distributed for
public performance or sale in the United States. if
nn more than 2 such selections are nstnsmaned
consecutively: or

(6) 4 different selections nf sound recondings,—

(1) By the same featured recording artist: or
(ii) From any set or cnmpnation of phonorectuds

lawfully distributed together as a unit for public
performance or sale in the United States. lif ne more
than three such selections are transmined
consecutively: Psuvided. That the tretsmisston of
selections in excess of the numerical limits
prtrvided for in c)auses (A) and (B) fmm nlultiple
phonorennth shaB nonetheless qualify as a sound
recording perfonnance complement if the
programming of the multiple phonotmords wa» not
wiafully intended to avoid the numerical
limrtauons prescribed in such c)austn.

17 US.C. 114{))(7).
t See Notice nf Pmpcsed Ru)emaking, 61 FR

22004 (May 13. 1996): Notice of Proposed
Rulemaking. 62 FR 34035 Qune 24. II997).

negotiation period within 30 days of the
enactntent of the DPRSRA, pursuant to

~

section 114(f) (1) of the Copyright Act,
with the publicauon of a notice,
iniitiating t'e voluntary negotialvon

i

process for determining reasonable i

tetTns and rates of royalty payments. See
60 FR 61655 (Etecember 1, 1995k In ~the

~

notice, the Library;insttucted those,
parties with a significant intere t in the
esrablishment of the reason)tble ternts
and rates for the sation 114 license to
file a petition vvith the Copyrigllt Office,
no later thm August 1, 199(j, in the
event that the interested parties were
unable to negordate an agreemerit. Id.

Accordingly. the Recording Industry
Association of America (RIAA) flied a
petition with the Copyright~ Office iti
which it asked the Office tq initiate an
arbitration proceeding pursuant to
chapter 8 of the Copyright Act. After
rlntkin)g a dhetermination tL{t tht)
petitioner lRIAA had a significant
interest in the proposed CARP
proceeding, the Librarian published a
notice settiing t'e schediule for the 45-
day precontroversy discovery periocl
and announcing the date for the,
initiation of the 18{May arbitraidon
period, 61 FR 40464 (AugtLvt 2, 199{)).
The exchange of dccutttents dutdng the
prtecontroversy discovery prig dig no)
proceed smootiily, reqtCiring the Office,
to reschedule portions of the discovery
period and vacate the scheciuled date for
the initiation of the CARP. tStse Prdstr in
Docket No,. 96-5 CARP DSTRA
(Ssptember 18. 1996); Order in .Doclcet
No. 96-5 CARP DSTRA (NOvember 27. '996).The Libmrian announcecl the
iniitiation of the 180-day arbitration
period following the conclttsion of the
discovery period and the resolution of
all pending maitions. 62 FR 29742 Qune
2, 1997).

77ie Ponies
There are four parties to this

proceeding: thtm ddgitai audio

'ubscriptionsetvices (the Services) and
the Recording Industry Association,of
America (ftiAA).

1. Tine Recording Industry Association
of Americ;i. Inc. (K(AA)—RIAA
represents a collective. cortsistiing of
more than 275 record labels. establisheai
for the express puripose of administering
the rights of these !round recording
copyright owners. IRIAA represents the
intere. ts of'ts members who are the
copyright owners of more than 90% of
all. leg.itimate sound recordings,sold in,
the United States. Itecord companies
own the copyriights in the sound
recordings.

2. Digital Cable Radio As'sociIstes,'DCR)

—A digiral audio servicer

established in the United States in 1987

by the )errold Communications Division
of General Instrurrient Corporation.
Current partners include Warner Musie.
Sony iCorporation. EML Time Warner
Cable. Continental Cablevisionc Cofncast
Cable, Cox Calble, and Adelphia Cable. ~

'. Digital Music Express„ lnc.
(DMX)—A digital music subscription

rvice established in 1986 as
terlIatiohal (wblecasrdng Technologies.

Inc. In 1997. DMX merged into TCI
Music. Inc., a publicly traded company
with approximately 80c/u of its shares
beld by TCI. Inc.

4. Muzak, L.P.—With roots dating
back to 1922. Muzak is Americ'a's dldedt
backgrouftd music provider for
businesses. In the 1920s and 1930s,
lvluzak was past of the consumer music
market until driven out of that 'market'y

the growing popularity ofradio.'uzak

remained out of the market until
March, 1996, when it began providing
27 channels of digital music under the
name DISHCD. as part of Echo&~

satellite-based DiSH Network.

'lsePosiaionof the PatTies at the
Comrrrencemezr of rhe Proceeding

RIP)A. representing the intetwsts of the
sI)unci recording copyright owners,
rtxluested a royalty rate set at 41.5% of i

a Sertrice's gross revenues resulting from
U.S. residential subscribers. or,'n some,

(c;trcutTtstance.;. a flat rate minimum fee,.

Report of the Cop)rright Arbitration
Royalty Panel (Report) 5 33. RIAA also,
agreed to be named the single entity to
collect. aclminisrer, and distribute the ~

royally few. Repott 5 184. RIAA
proposed additional terms concerning
the tiiming of payments. statem'ents of
accounts, retention of records, and
audits. Report 5 33.

The three digital audio subsciription
services requested a royalty rate ranging
from 9 low of 0.5% to a high of 2.0'Po

of gratss revenues resulting frorIrt U.rq.
rtmidI&ntial subscribers. and
unanimously opposed a flat rate
minimum fee. Report I$ 34-3{i. 172.
T'e Services proposed that a sjnglq
private entity or a government agency t)e
named for pu(Tsoses of administering the
royalty fees. but propatsed subtnitting
payments on a quarterly basis rather
than a monthly basis. Report f~$ I fw4-,
185. In aaldition. the Services proposed
terms concerning recordkeeping and
audits. confidentiality of business,
records. and payment terms for
distributing license fe.s among featured
apish an{I nonfeaiured musiciItns (snd,
vocal ists.

JAM)66
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The Panel's Determination of a
Reasonable Race

The Panel evaluated the four statutory
objectives. 'nd their component. parts,
in light of the evidence and determined
that the digital audio subscription
services should pay a royalty fee of 5%
of gross revenues resulting from U.S.
residential subscribers. Report 5$ 196.
200. This rate represents the midpoint
of the range of possible license rates that
the Panel considered appropriate (but
not the midpoint of the

parties'roposals).The Panel further concluded
that there was no reason to impose a
minimum license fee on the Services at
this point. and consequently, it rejected
RIAA's proposal to set a minimum fee
based on a flat rate. Report 9 204.

In making this determination, the
Panel followed the precedent set in
prior rate adjustment proceedings
conducted by the former Copyright
Royalty Tribunal and other CARP
panels which. as a first step, determined
a range of possible rates after
considering different proposed rates
based on negotiated licenses or
analogous marketplace models. Report tI

123. See also. 1980 Adjustment of the
Royalty Rate for Coin-Operated
Phonorecord Players. 46 FR 884
Qanuary 5. 1981). and the 1997 Rate
Adjustment of the Satellite Carrier,
Compulsory License Fees. 62 FR 55742
(October 28. 1997). Each party offering
a "benchmark" rate contends that the
rate it offers represents the cost for
similar products in analogous markets.
The Panel considered three benchmarks.
weighing each in light of the record
evidence to determine whether the
proposed models shed light on how the
marketplace would value a performance
license in sound recordings. Once the
Panel identified the useful models. it
used the corresponding rate information

s (1) to make decerminauons concerning the
adjusunent of reasonable copyright myalty tates as
provided in sections 114. 115. and 116. and to make
decenninaduns as to reasonabie terms and rates af
myalty paymenu, as ptuvided in section 116. %le
rates applicable under smion 114. 115. and 116
shall be calculated to achieve the fuBcrwhtg
objectivest

(A) To maximize the availabiBty of cremtve works
to the public:

(B) To afford che copyright owner a hir return for
his creative work and the copyright uuu a (air
ulcerne Uildef exlsthlg ecoilolcllc condltletls:

(C) To reflect the relative rules of the copyright
owner and the copyright user in the product made
available to the public with respeec to relative
«restive canuibutiun. cechnolcgical cunuibution.
capital invesunent. cost. risk. and conuibuttun to
the opening of new markets for creative expression
and media for their communication:

(D) To miniinize any disruptive impact on the
suucture ef the industries involved and on
generally prevailing industry practices.

17 U.S.C. 601(b)(t).

to craft a range of potenfial royalty rates
for the section 114 license. then chose
the rate within the range which would
further the stated statutory objectives.
r

RIAA and the Services proposed rates
based on three distinct marketplace
models in which rates are set through
arms-length negotiauons. Report 'lt 124.
The Services proposed two benchmarks
for consideration by the

Panel'egotiatedlicense fees for a sound
recording performance right and the
license fees the Services pay the
performing rights organizations for use
of the underlying musical works. RIAA
put forth a single model for the Panel's
consideration: Cable television network
license fees. The Panel found the
Services models helpful in setting the
rate for the digital performance right.
but rejected the RIAA model for the
reasons stated herein.

Both RIAA and the Services seemed
to agree that the best proxy for
reasonable compensation is a
marketplace rate. The PaneL however.
noted that the DPRSRA instructs the
CARP to set reasonable rates. which
need not be the same as rates set in a
marketplace unconstrained by a
compulsory license. In support of its
interpretation. the Panei cited the
statutory factors which must be
considered in setting the rate. See
Report 'jI'j( 10, 124.

The Panel's Evaiuation of the RLAA

Benchmark

The benchmark proposed by the
recording industry analogizes the cost of
programming for cable television
networks with the cost of procuring the
right to perform the sound recordings.
The analogy. however. did not
withstand scrutiny by the Panel. which
reasonably found that the cable
television network license fees model
did not represent rates for an analogous
product in a comparable marketplace.
Its conclusion rested on a number of
findings which described analytical
deficiencies in the two studies offered
in support of the 41.5% proposed
royalty rate. Report j('jl 126-150.

The RIAA model proposed using the
purchase price of programming for cable
television networks to determine the
price the Services would pay for the
right to publicly perform sound
recordings. if negotiated in a free
market. RIAA's Proposed Findings of
Fact and Conclusions of Law (PF) 'jj 62;
RIAA Proposed Conclusions (PC) 'j( 18.

RIAA presented two studies that
illustrate the amount of money cable
television networks pay for their

programming: (1) The Kagan study.'nd
(2) the Wilkofsky Gruen Associates'tudy.RIAA Exhibits (Exs.) 14 and 15.
respectiveiy. Both studies argued that
the analogy benveen cable teievision
networks and the digital audio services
was apt because the digital audio
services and the cable television
networks compete head-to-head for
carriage on cable and DBS systems. and
for consumer time and discretionary
income. Report I 130.

The Kagan study analyzed data
concerning the revenues and
programming expenses of 31 basic cable
television networks from the 1985-96
period. It concluded that a cable
television network spends, on average.
approximately 40% of its gross revenues
for programming. RIAA Exhibit (Ex.) 14

at 7. The Panel. however. discounted
the 40% figure because it represented
the costs of license fees to all copyright.
owners. and it included the costs of
programming during the start-up years.
when a new cable television network
may pay more than 100% of its
revenues in programming costs. Report
'I')( 127. 129. 149. Failure to adjust for
these factors made it impossible for the
Panel to assess the costs for the right to
publicly perform the sound recordings
apart from the costs of the other
copyrighted works which make up the
program.

Their second study. prepared by
Wilkofsky Gruen Associates (WGA).
analyzed only cable movie networks
because Wilkofsky. the expert for the
study, claimed that the "pricing
characteristics and dynamics" of the
cable movie networks were comparable
in three fundamental ways: The lack of
commercials, the generation of revenues
through subscripuons. and the purchase
of programming from third parties.
Wilkofsky Written Direct Testimony
(W.D.T.) at 3-5. This study concluded
that the cable movie networks pay a
weighted average of 41.5 % of their
revenues for programming that they
acquire from outside sources and by
analogy. the Services should pay the
same. Id. at 3.

The Panel rejected the conclusion of
the WGA study because it ignored the
following fundamental differences in
market demand and cost characteristics
between the cable movie networks and
the digital audio services. Report
')('j[ 133-145.

x The Kagan study was~ by Paul Kagan
Associates. a media research company that uacks
and publishes financial data concerning the media
and encenainment industries.

'ilkofsky Green Associates is an economic
consulting firm that specializes in the
communications and entettainmenc industries.
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l. The study provided no evidence to
show that any of the movie networks
directly compete with digital audio
services. In fact. when peaple watch a
movie. they devote their entire attention
to the film for a period of time. and
generally. do not repeat the experience
with the same movie. On the other
hand. subscribers to digital audio
services choose to listen to the same
music again and again whDe engaged in
other activities. In other words. the
subscriber chooses each service for
different reasons. and therefore. they do
not represent choices in the same
market. Report $$ 143. citing Rosenthal
Wrinen Rubuaal Testimony (W.R.T). at
13. Transcript (I r). 1251 (Rubinstein).

2. The cable movie networks compete
against other cable and broadcast
stations for exclusive rights to motion
pictures. Exclusive rights are highly
prized. and consequently. command a
premium price. but they are not
implicated in the market for digital
audia transmissions. Consequently. the
Panel found that RIAA's failure to adjust
for this aspect grossly overstated the
value of programming costs in its cable
movie network analogy. Report $$ 137-
142.

3. The Panel further discounted the
analo+ because RIAA ignored the
promauonal benefit that flows to the
record companies from the constant
airplay of their sound recordings. Report
'5$ 144-145. See also discussion infra,

The Panel's Determination of
Reasonable Terms

ln addition to establishing a
reasonable rate for the sound recording
performance license. the Panel must
also establish reasonable terms far
implementing the license. The Senate
Committee Report makes clear that
terms include "such details as haw
payments are to be made. when. and
other accounting matters." S. Rep. No.
104-128. at 30 (1995).

RIAA and the Services pmposed
specific terms concerning minimal fees,
payment schedules. late fees. statements
of account, and audits. From these. the
Panel adopted the following terms:

1. RIAA shall have sole responsibility
for the distribution of the royalty fees to
aH copyright holders. Report 55 184.
205.

2. The license fee payments shaH be
due on the twentieth day after the end
of each month. beginning with the
month succeeding the month in which
the royalty fees are set. Report $$ 185.
206.

3. The Services shall make back
payments over a 30-month period. The
first back payment. 1/30th of the total

anearage. shall be delayed for six
months. Report M[ 187.. 206(a).1,

4. A Service shall be subject ta
copyright liability if it Gills to make
umely payments. Liability for copyright
infringement shaD only come about,for;
knowing and willful acts which
materiaDy breach the statutosy license i

terms. Report $5 188, 206(b).
5. A late fee of 1.5% per inonth tel the i

highest lawful rate. whichever is lower.,
wiD be imposed from the due date until.
payment is received. Report 5$ ,189„
206(a).

6. Services shall submit monthly
statements ofaccounts and payment to,
RIAA Orlly lllfafillaliali ta verify the
royalty payments need be provided oii
the monthly statements ofaccount.
Report 5$ 190. 205. 207.

7. Safeguards must be esteblirIhed, to
protect agaiilst disclosure of
confldential financial arid bpsiaiess,
information. which includes the amount
of the royalty payment. Access to this
information shall be Ibaited to 'mployeesof RIAA. who are nat
employees or olficers of the cop ht
owners or the recording anom, for tIie
purpose of performing their, assfgna(i
duties during the ordinary course of
employment. and to independent
auditors acting on behalfafRIAA.
Report $$ 191, 208.

8. The digital audio servi~ swiaD;
maintain accurate records on matters
directly related to the paym~t qf this
license fees for a period'f three'ears.
Report $5 192. 209.

9. In~ parties may conduct only
one audit of a digital audio service
during any given year. Report 55 193.
210(c).

~ Interested parties must flle p Nqtice;
of Intent ta Conduct an Aut(it with t& ,'opyrightOffice. Such noti~ squall Q
published in the Federal Register.
Report 5% 193. 210(a)-(b).

~ RIAA must retain an at(ditoj"'s
report for a period of three . ReIxsrt
$5 193. 210(d).

~ An audit. including

underlying'aperwork.which was perftxmK iiithe'rdinasycourse of business 'iaccOrding to
generaHy accepmd auditing'staridartis
by an independent auditor. may serve as
an audit for aD interested partial. Ibtpart
$$ 194. 210(e).

~ Interested parties shall pay Ior the
cost of the audit. unless an independent
auditor concludes that there was an
underpayment of five (5) percent or
more. Report 5$ 195, 210(t).'he

Panel chose not to adopt RIAA's 1

minimum fee proposal and the Services'roposed

payment schedule for the
bution of royalties to the featured 'rdstsand the nonfeatured musicians

and vocalism. The Panel found that the '.

timing of payinents to.the performing 'rtistswas not within the scope of the
proceeding. Report 5 204: Report at 56
n.21.

The Panel's Evaluanon of rhe kl&
Pmpose) To Adopr a Minimum Fee

,
RLsSA proposed,the imp(eitian of a

rrlinupusq fee ss a,means to msure a fair
~turq to (he copyright owners; in light;
ofbusiness practices that might erode,
the value of the statutoiy license fee.
RIAA, PF $$ 126-147. Specifically.
RIAA sought a minimum fee to
tninimize the effect of discounts or
credim. ta address shifts in business
models. and te avoid diluting the value
of the sound recording when audia
digital services add new channels to
their offerings. ld..The. Panel ultimately

this suggestion because it found
tlat~ rjtionale for a,.minimum fee was
b(ised, on qnstsppoIted,specubstion shoat
the business structure of the Services. ,'eport$ 204.

HL The Parths'eaction to +
D'etertsuaktiasi of the Panel
'he iegulauans governing tlie CARP i

p iiIgs aDow'parties to file
petititsns to modify or set aside the
determination of the Panel within 14
days af im flling date. The pedtion must
state the reasons far the petition,
inclu@ng relevant references ta the
~aIs'r'oposed findings of fact and
conclusions of law. Parties who wish ta
Bte replies to a petition may da so
within 14 days of the filing of such
pedtion. See 37 CFR 251.55(a),l (b). I

Accordingly. on December 12. 1997. 1

RIAA filed a Paduan ta Reject the 'eportof the CARP (Petition),
c(intending that the Panel acted both
contrary ta the Copyright Act and .

abbitiarily'n reaching its d'etermination.
In im petition. RIAA requests the
Librarian to set aside the Panel's
dIsterrjnin+on,'and, set S new rate that
should not be less than double'the

'ervices'996-2001payments for the
public per'formanc'e of'the underlying
musical w'arks.

'IA'A intends that the

Panei's,'~in&ion'wasarbitrary and
contrary to law foi the following
r4asoris:

1. The Panel disregarded precedent
set by'the former Copyright Royalty
Tribunal (CRT or Tribunal) in Spplyingl
the statutory criteria for determining a:
reasonable rate for the public,
parfohnarice right.'etition at 6. 14-15.

12. Tihe Panel used th'e rates set inla
corporate partneiship agreement as'a
benchmark for establishing the new
compulsory license rate. This was,
inappropriate because the pubhc
perfor'marice in sound 'recordings
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license agreement was not negotiated
independently. but as part of a larger
complex agreement. Id. at 20-27.

3. When the Services publicly
perform a sound recording. two groups
of copyright owners receive royalties:
The copyright owners in the underlying
musical works. and for the first time. the
record companies and performers. The
Panel determined that the record
companies and performers were not
entitled to more royalties for their
public performance right than those
received by the copyright owners in the
underlying musical works for the public
performance of their works. RIAA
contends that CRT precedent supports a
determination that just the reverse is
uue. Id. at 14-15.

4. The compulsory license allows the
Services to perform sound recordings
publicly without infringing copyright
prior to the setting of the royalty rate.
so long as the Services agree to pay their
accumulated royalty obligation once the
rates are determined. The Panel created
a payment schedule that allows the
Services to pay these fees over a three
year period. RIAA contends that this
payment schedule is conuary to law. Id.
at 7 n.l.

5. RIAA also contends that the CARP
failed to provide a reasoned explanation
for proper review. made conclusions
inconsistent with its findings, made
findings without record support. and
failed to make findings in support of
conclusions. Id. at 2.

RIAA, however. does not suggest that
the Librarian disregard all the findings
of the Panel. Instead. it recommends
adopting the Panel's approach "to
deterinine a reasonable rate—provided
that the Librarian makes the necessary
adjustments to account for the
precedent and considerauons that the
Panel ignored." Petition at 51-52. RIAA
further allows that the Librarian need
not consider the cable network
benchmark in its analysis. since the
Panel's analysis of the remaining
benchmarks supports an upward
adjustment of the 5% rate of gross
revenues set by the CARP. Petition at 52
n.9.

On December 29, 1997, in response to
the RIAA petition to reject the CARP
report, the Services filed a reply to
RIAA's Petition to Reject the CARP
Report (Reply to Petition). The crux of
the Services'rgument in support of
adopting the Panel's report is that
"[w]hen examined as a whole, the
Panel's Report is eminently reasonable
and amply supported by the record."
Repiy to Petition at 12. Specific
arguments of the Services in support of
the Panel's report are discussed below

in conjunction with RIAA's arguments
to reject the report.

IV. The Librarian's Scope of Review of
Qe Panel's Report

The Copyright Royalty Tribunal
Reform Act of 1993 (the Reform Act).
Public Law 103-198, 107 Stat 2304.
created a unique system of review of a
CARP's determinauon. Typically. an
arbitrator's decision is not reviewable.
but the Reform Act created two layers of
review that result in final orders: the
Librarian of Congress (Librarian) and the
United States Court of Appeals for the
District of Columbia Circuit. Section
802(i) of title 17 directs the Librarian
either to accept the decision of the
CARP or to reject it. If the Librarian
rejects it, he must substitute his own
determination "after full examination of
the record created in the arbitration
proceeding." 17 U.S.C. 802(f). If the
Librarian accepts it. then the
determination of the CARP becomes the
determination of the Librarian. In either
case, through issuance of the Librarian's
Order. it is his decision that will be
subject to review by the Court of
Ap . 17 U.S.C. 802(g).ge review process has been
thoroughly discussed in prior
recommendations of the Register of
Copyrights (Register) concerning rate
adjustments and royalty distribution
proceedings. Nevertheless. the
discussion merits repetition because of
its importance in reviewing each CARP
declsioll.

Section 802(fl of the Copyright Act
directs that the Librarian shall adopt the
report of the CARP "unless the Librarian
finds that the determination is arbitrary
or contrary to the applicable provisions
of this title." Neither the Reform Act nor
its legislative history indicates what is
meant specificall by "arbitrary," but
there is no reason to conclude that the
use of the term is any different from the
-arbitrary" standard described in the
Administrative Procedure Act (APA), 5
U.S.C. 706(2)(A).

Review of the case law applying the
APA "arbitrary" standard reveals six
factors or circumstances under which a
court is likely to find that an agency
acted arbitrarily An agency action is
generally considered to be arbitrary
when:

1. It relies on factors that Congress did
not intend it to consider,

2. It fails to consider entirely an
important aspect of the problem that it
was solving;

3. It offers an explanation for its
decision that runs counter to the
evidence presented before it:

4. It issues a decision that is so
implausible that it cannot be explained

as a product of agency expertise or a
difference of viewpoint:

5. It fails to examine the data and
articulate a satisfactory expianation for
its action including a rational
connection between the facts found and
the choice made; and

6. Its action entails the unexplained
discrimination or disparate treatment of
similarly situated parties.

Motor Vehicle Mfrs. Ass 'n. Stare Farm
Mutual Auto. Insurance Co.. 463 U.S. 29
(1983);

Celcom Communicauons Corp. v.
FCC. 789 F.2d 67 (D.C. Cir. 1986):
Alrmark Corp. v. FAA, 758 F.2d 685
(D.C. Cir. 1985).

Given these guidelines for
determining when a determination is
"arbitrary." prior decisions of the
District of Columbia Circuit reviewing
the determinations of the former CRT
have been consulted. The decisions of
the Tribunal were reviewed under the
-arbitrary and capricious" standard of 5
U.S.C. 706(2)(A) which. as noted above,
appears to be applicable to the
Librarian's review of the CARP's
decision.

Review ofjudicial decisions regarding
Tribunal actions reveals a consistent
theme: while the Tribunal was granted
a relatively wide -zone of
reasonableness," it was required to
articulate clearly the rationale for its
award of royalties to each claimant. See
Narional Ass'n ofBroadcasters v.
Copyright Royalry Tribuna, 772 F.2d
922 (D.C. Cir. 1985). cert. denied. 475
U.S. 1035 (1986) (NAB v. CR7);
Christian Broadcasung Network v.
Copyright Royalty Tribunal. 720 F.2d
1295 (D.C. Cir. 1983) (Christian
Broadcasting v. CR7); National Cable
Television Ass 'n v. Copyright Royalty
Tribunal. 689 F.2d 1077 (D.C. Cir. 1982)
(NCTA v. CR7): Recording Indus. Ass'n
ofAmerica v. Copyrighr Royalty
TribunaL 662 F.2d I (D.C. Cir. 1981)
(RIAA v. CR7). As the D.C. Circuit
succinctly noted:

We wish to emphasize that precisely
because of the technical and discretionary
nature of the Tribunai's work, we must
especially insist that it weigh ail the relevant
considerations and that it sei out its
conclusions in a form that permits us to
determine whether k has exercised its
respansibiiiues lawfuily ' '.
Christian Broadcasting v. CRT. 720 F.2d
at 1319 (D.C. Cir. 1983), quoting NCTA
v. CRT. 689 F.2d at 1091 (D.C. Cir.
1982).

Because the Librarian is reviewing the
CARP decision under the same
"arbitrary" standard used by the courts
to review the Tribunal, he must be
presented by the CARP with a rational
anaiysis of its decision, setting forth
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specific findings of fact and conclusions
of law. This requirement of every CARP
report is confirmed by the leg.islative
history to the Reform Act which notes
that a "clear report setung forth the
panel's reasoning and findings will
greatly assist the Librarian of iCongres! ."

H.R. Rep. No. 103-286. at 13 (199:3).
This goal cannot be reached by
"attempt(ing) to distinguish apparently
inconsistent awards with simlole,
undifferentiated allusions to a 10.000
page record." Christian Broaalcasring v.
CRT, 720 F.2d at 1319.

It is the task of the Register to review
the report and make her
recommendation to the Librarian as to
whether it is arbitrary or canonry to the
provisions of the Copyright Act and,Q.'o,

whether, and in what manner. the
Librarian should substitute his own
determination. 17 U.S.C. 802(f).

V. Review and Recommendation of the
Register of Copyrights

The law gives the Register the
responsibility to review the CARP repiort
and make recommendations tio the
Librarian whether to adopt or reject the
Panel's determination In doing so, she
reviews the Panel's report. the parties'ost-panelmotions. and the record
evidence.

After carefully reviewing the Panel's
report and the record in this proceeding,
the Register finds that the Panel's
adoption of the DCR negotiated license
fee as the starting point for making its
determination is arbitrary. This
conclusion compels the Register to set
aside the Panel's final determ:ination
and reevaluate the record evidence
before making a recommendardon to the
Librarian.

Section 802(f) states that -(i)f the
Librarian rejects the determinauon of
the arbitration panel. the Librarian shall,
before the end of that 60-day period,
and after full examination of the record
created in the arbitration proceeding.
issue an order setting the royailty f'ee or
distribution of fees. as the case may be."
During that 60-day period. the Register
reviewed the Panel's report arid made a
recommendation to the Librarian inot to
accept the Panel's report. for the reasons
cited herein. The Librarian accepted tihis
recommendation. and on January 27,
1998. issued an order stating Chat the
Panel's report was still under review.
See Order. Docket No. 96-5 CARP
DSTRA oanuary 27, 1998).

The full review of the Register aind her
corresponding recommendations iis

presented herein. Within the limited
scope of the Librarian's review of this
proceeding. "the Librarian will not
second guess a CARP's balance and
consideration of the evidence. unless:its

decision runs caimpletely counter to the
evidence printed to it." Rate
Adjusunent for the Satellite Carrier
Conhpulsory License, 62 FR 5575l7
(1997), ciung 61 FR 55663 (Clctober 28.
1996) (Distriibution of 1990, 1991 andi
1992 Cable Royaiiues). Accordingly, the
Register accepts the .'Panel's weighing of
the evidence and will not question
finclings anal conclu!lions which Ihroaeed i

directly from the

arbitrators'onsideratiain of factual evidence.
The Register also adopts the Panel's

approach in setting reasonable rates amd
terms for the digital iperformance license
in sound recordings pursuant to 17
U.S.C. 114(f) (2), but .sets aside those
finclings encl conclu!;ions that arti
arbitrary or contraiy to law

a. Merhodoiogy for Making R'are
Deri~mnna!lion

Use of a Marketplace Standa!4 in
Setting rAe Royalty Rate

The sicandard for setting the myalty
rate for the performance of a sound
recording by a digital audio subsixiption
serhdce is nait fair mairket valve,
although Cps and the Copyright
Royalty Tribiunal (CRT or Trilbuthai) ill!

prior rate adjusament proceedings under
secuons 115 and 116i car!side~ed
comparable rate- negotiated under
marketplace conditicins when making
their determinations.

In light of this praise, thd Paghel
followed the same approach established,
in prior rate adjustment proceedings,
conducted by the Trilbunal and the
CAI&s iin making its determination.
Namely, the Panel considered the
panies'resentations of different rates
negiotiated in comparable marketplace
transactions and first deterhnined
whether the proposed models mifrored
the potential market transactions which
would take place to set rates for the
digital performence of sound recordings.
Report ]I 123. Thiese 'benchmarks iwere
then evaluated i:n light of the statutory
objectives to determine a reesonaible
royalty irate. Id.

The Panel nosed that RIAA and the
Service&l "seem to agree that dm best
pmxy for reasonable compensation is to i

look to marketplace:rates." Report 'f[ 124. i

The parties also agreed that the rates i

should l»e based on gross revenues and
further agra& on the definition of
"gmss reveriiues." Report $ 125: RIAA
PF '( 55: Service» Joint Rieply to PEA's
Proposed Findings of Fact and
Conclusions of law (Services'Ir') 5 51.

While the Panel agreed with the
panies on these two points. it noted that
the statute requires the Panel to adopt
reasonalble rates and terms. and that
rea!ionalble rates and terms are not

synonymous with nqarketplace ratesi
Report 5 124. Unlike a rnarketpbace rate
which,represents the negotiatedi priae a i

willing buyer will pay a willing seller.
see Rate Adjustment for the Satellite
Carrier Compulsory License, 62 FR
55'742 (1997) (applydng a fair market~
standard, as set forth at 17 U.S.C.
119(c) (3) (D). in sett:ing royalty rates for
the reuansmission of broadcast yignyls
byi satellite, carriers), reasonable rate. are
determined based on policy
considerations. See RIAA v. CRT. 66i2
F.gd I.a Congress granted the record
companies a limited performance right
in sound reicorclings in order to "provide
(them] with the ability to control the
dictribution of rjheir product by digital
trahsm'issions,'ut it did so with the
understandiing that the emergence of
new technologies would nor. be
hampered. S. Riep. No. 104-128. at 1,5

(1995). Consequently. Congress i

sprxifhed that tlhe terms were to be
reasonable and calculated to achieve the
following fiour! pecific policy objectives

L To maximize the availability of,
creative works to the public;

l".. Tq afford the copyright owner a fair
return for biis creative work and,the,
copyright user a fair income under
existing economic cionditiors;

3. To reflect the relative roles of the
copyright owner and the copyright hlser,
in the product made available to the
puIhiiC,Witt! respect to relative creative
coptribution. technological
coIhtribution. capital investment, cost,
risk. and contribution to the opening of
new markets for creative expression,and,
media for their communication: and

g. Tq mirhimige any disruptive impact
on the structure of the iindubmeS
involved and on generally prevailing
industry practices. 17 U.S.C. 114(f)(2)
and 801(b) i I)

RIAA takes exception to this
interpretation and airgues that the Panel.
failed to follow CRT. precedent that
"interpreted the Sermon 801 (b) (I)
factors as requbring it to establish a

i

market rate." Petition at 33. In support
of its position, RIAA relies upon the
1982 CRT rate adjustment proceeding to
deicermine reasonable rates and terms for,

the statutoly nancommercial
briihadcasting license. 17 U.S.C. 118.,
wilere ithe QRT stated:

The Tribunal has consisrently held that the
Copyright Act does not contemplate'he 'ribunailesosblislning rates below the

"In reviewuig how the Tribunal analyzed rhe
staiutory, criteria. ihe court nohed chai oriher
siaiuiory criieria invite il»e Tribunal io exercise a

legislaine dis&neuon ln cieiermining copyiighr,
policy ini order ro achievi! an equitable division of
music industry pronis between the copyrighi
owners and user." Id. at g.
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reasonable market value of the copyrighted
works subject to a compulsory license.

1982 Adjusunent of Royalty Schedule
for Use of Certain Copyrighted Works in
Connection with Noncommercial
Broadcasting: Terms and Rates of
Royalty Payments. 47 FR 57924
(December 29. 1982). RIAA further
contends that the Panel not only ignored
the CRT precedent requiring it to set
marketplace rates. but improperly
shifted the emphasis to ensure the
financial viability of the copyright users.
Petition at 33.

In response. the Services contend that
the Panel's analysis comports with CRT
precedent on both points, noung that
the CRT did consider evidence on how
a proposed rate would affect the user
industry in its proceedings to set rates
under sections 111 and 116. Reply to
Petition at 26. For example. in the 1980
rate adjustment proceeding to set the
royalty rate for jukeboxes, the CRT
considered the evidence and found
"only that marginal jukebox owners
would be threatened by the new rate.-
Id. In fact. the Tribunal stated that it
was "satisfied that adequate attention
(had) been given to the small operator.
* ' (and adopted) an amendment to
the proposed fee schedule that was
proposed for the benefit of such (small)
operators." 1980 Adjustment of the
Royalty Rate for Coin-Operated
Phonorecord Players. 46 FR 888 (1981).

The Register finds that the Panel
correctly analyzed how to determine a
reasonable rate under section 114.
Section 801(b) (I) states that one
function of a CARP is to determine
reasonable rates "as provided in
sections 114, 115. and 116, and to make
determinations as to reasonable terms
and rates of royalty payments as
provided in section 118." The provision
further states that the CARP must
determine the rates under sections 114.
115. and 116 to achieve the four
statutory objectives. The law does not
state that these objectives are applicable
in a rate adjustment proceeding to
determine rates under sections 111 or
118. Therefore. RIAA's reliance on CRT
precedents for setting rates under
section 118 is without merit.
Furthermore. the Panel's analysis is
consistent with the prior CRT
determinations establishing rates for the
section 115 and 116 licenses.

In the 1980 jukebox rate adjustment
proceeding, the CRT set the rate "[ojn
the basis of the marketplace analogies
presented during the proceeding, taking
the record as a whole. and with regard
for the statutory criteria. * * That rate
takes account both of what is paid for
music elsewhere under similar

circumstances and. since it is a flat rate,
of the Tribunal's concern for the
smaller. less profitable operators." 46
FR 889 (1981). To recognize that this
rate was not a negotiated marketplace
value, one need only read
Commissioner James's dissent
admonishing the majority for setting a
rate on "an ability to pay theory." He
characterized the majority's actions as
follows:

In essence, the majority reached a
conclusion on the premise that a true market
value would result in too large an increase
in fees. The majority was sec an course by
what they deemed were the guiding
standards of the statute which referred to
minimizing the disruptive impact on the
economic suucture of the industries
involved. It was the majority view and
opinion that a large increase in fees would
be oppressive to the indcrstcy and would
"Impact on small operators."

Id. at 891 (footnote omitted).
The Court of Appeals upheld the

Tribunal's approach in its 1980 jukebox
rate adjustment proceeding. staung thau

In its decision, the Tribunal acknowledged
that the rate which it approved could not be
directly linked to marketplace parallels. but
it found that such parallels served as
appropriate points of reference to be weighed
together with the entire record and the
scatucocy criteria. Although we agree with
ASCAP that the analogous marketplace
evidence is significant. we do not believe that
the Tribunal was bound by that evidence to
select a fee rate within the $70-$ 140 "zone-
which. according co ASCAP. governs this
case. The Tribunal carefully weighed the
evidence derived from the marketpl~~
analogies and other evidence specifically in
light of the four statutory criteria of section
gOI (b) and arrived at a royalty rate for coin-
operated phonorecord players of $50 per
machine.

Amusement and Music Operators Ass'n
v. Copyright Royalty Tribunal, 676 F.2d
1144. 1157 (7th Cir. 1982). cert. denied.
459 U.S. 907 (1982) (AMOA v. CR7).
The D.C. Court of Appeals engaged in a
similar analysis when it considered the
Tribunal's determination to raise the
royalty rate for making and distributing
phonorecords of copyrighted musical
works from 2 cents to 4 cents. In that
case, the copyright owners argued that
Congress intended the Tribunal to set a
high royalty rate under a bargaining
room theory. which would create a rate
ceiling for stimulating future
negotiations outside the license. The
D.C. Circuit found that while Congress
had considered this possibility. it chose
not to codify this approach. but rather
to express its will through specific
statutory criteria and allow the Tribunal
to interpret and apply these objectives
to the record evidence in a rate
adjustment proceeding. RIAA v. CRT.

662 F.2d at 8-9. Furthermore, the Courr.
ascertained that Congress did not rank
the criteria in order of importance so
that the Tribunal. and subsequently, the
CARP. could:

To the extent that the statutory objectives
determine a range of reasonable royalty rates
chat would serve ail these objectives
adequately buc to differing degrees.
choose among those rates, and couns are
without authority co sec aside the particular
rate chosen by the Tribunal if it lies within
a "zone of reasonableness."

Id. at 9. See also Permian Basin Area
Rate Cases. 390 U.S. 747. 767 (1968):
Federal Power Commission v. Natural
Gas Pi peline Co.. 315 U.S. 575. 585-586
(1942); Hercules, Inc. v. Environmenral
Protection Agency, 598 F.2d 91. 107
(D C. Cir. 1978).

b. Benchmarks

The Panel's Disposition of the Proposed
Benchmarks

The Register has reviewed the
analysis of the Panel and its disposition
of the three benchmarks and finds that
the Panel's primary reliance on and
manipulation of the DCR negotiated
license fee was arbitrary. The Register
also finds that the record evidence does
not support the Panel's calculation of a
speciflc range of fees for the public
performance of the musical
compositions. These flaws compel the
Register to reexamine the record
evidence and propose a rate based on
her analysis while providing deference.
where appropriate, to the findings of the
PaneL

The Register. however. did not
evaluate further the record evidence
concerning either the cable television
network fee or the proposed minimum
fee in her deliberauons to determine the
appropriate rate because no party to the
proceeding challenged either of these
findings or conunued to rely upon these
matters in presenting its arguments to
the Librarian.7 Therefore. the Register
forgoes a review of the Panel's analysis
in these areas. This does not mean,
however. that the Register and the
Librarian will always forego an
independent review of a Panel's actions.
See, e.g. Distribution of the 1992. 1993,
and 1994 Musical Works Funds, 62 FR
6558 (February 12. 1997)

r "RIAA strongly disagrees with che CARP's
conclusion that the Services should devote a
smaller perurmcage of their rvverruas co iieerrse fees
than dcr crdrer cable networks. While the range of
perucrccages is large. deem are no cabie necworks
that corcsiccendy spend as lmle as 5 percent.
Nevardceless. RIAA bar noc chalien~ the CARP's
decision ccr reject the cabfa necwcrrk anaicrgy."
Pedcion at 52 m9 Ickacions omiued). Furthermore.
RIAA did noc raise any chaftercge co the Paners
decision rccrc co grant a minimum fee.
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(recommending an upward adjusiiment
to one party's award. although no party
made a request for the adjusuinent: Rate
Adjustment for the Satellite Carrier
Compulsory License, 62 FR 55742
(1997) (recommending the adoption of a
zero rate for local retiansmission of
network signals to unserved
households).

The Panel's Adoption of the DCR
Negotiated License Fee and its
Subsequent Manipulations of This Rate
to Establish a Range of Potential Royalty
Rates was Arbitrary s

The Pane) found that the digital
performance license negotiator! as part
of a larger parmership agreetrient
between DCR and its two record
company partners. Warner Music and
Sony Music, was a useful benchuiiark;for
determining the section 114 royalty fee
because it provided a "useful
precedent." although there were
problems with using the rate for tints
license fee since only 60% of the
industry engaged in the negotiations
setting the rate s Report $5 166. 200. To
address this problem the panel adjusted
the figure upward to reach a tiase rate
figure arguably applicable to 10%6 of
the recording industry market. Id. The
Panel then doubled this number to
account for the statutory provision
which requires an equal distribution aif
the royalties collected pursuant to the
compulsory license between the richard
companies and the recording;artists. Id.:
also 17 U.S.C. 114(g) While nmogniziing
that a pure doubling of the baw rate was
inappropriate. the Panel determined
that these manipulations of a "'freely
negotiated rate" set a reasonable range
of rates for further consideration bn light
of the statutory criteria. Id.

RIAA opposes the use of the
negotiated license fee as a benchtrlark
for setting the compulsory license fee
for the following reasons: (1) It was
merely one provision in a complex
transaction involving eleven intenalated
agreements, RIAA PF 5 92; Petition at
22: Wildman 'o W.R.T. at 12-15;
Transcript (Tr.) 2213-14 {Wildman); (2)
the record companies interested in

'egotiated license fees and cenain busiress
information. which the Register has considered
throughout her review. are not being publislsed in
the Register s review because the information is
subjecr io a protecdve order. See Order Docket No.
96-5 CARP DSTRA fseprember 18. )9f16).

'Sony Music and Warner Music sigried a
partnership agreement with DCR in january 1993,
A third record company, EML joined dse
parinership in April 1994. under subsranriaUy the
same ierms. Repon g 164.

'" Associate Professor of Communicasions Studies
ai Nonhwesiern University and Direcior of
Noirhwesrem's program in Teleconununicaiions
Studies. Managemeni. and Policy.

investing in the digital audio servicei
would sharie the cost of a higher rate,
thereby creating a strong incentive to
create a loiw rate: (3) the license fee was i

not for the right to perform sound
recordings publicly, but for the
acknowledpement that a right should
exist, RIAA PF 'jj 84: Tr. 2102 (Vidichi): »
(4) the i~ord companiel never viewed
the established rate as pi~edential.
citing the license provisiion that ihe rate
will be supersecied it'ongrefss
establishes,a peirforrnance riIIht iI1 sound
recordings. DCR Exs. 7, 8 & 15 at 5 9;
Vidlich W.R.T. at 7; Tr. 2106-2107
(Vidich); Del Beccaro» W.D.T. at 9. and
the most fairored nations dabse. DCR
Exs,. 7. 8 gr 15 at $ 6; (5) the record
companies did not enjoy the degree of
leverage in setting the rate that the
Services imply in their proposedi
findinips: (6) the fee did not representi an i

industry-wide agreeinient on the value of
the performance right; instead. only
three recordl companies, "collectively
responsible for only about 359f's af the
sound recordings performed by DCR,"
negotiated the rates. RIAA's Reply to
Proposed Findings and Conclusions of
Law (RIAA RPFI 3 3!9: Tr. 1014
{McCafthy); » and (7) the DCR digital
perforniiance license differed in
significant ways from the statutoly
license. For example.. the DCR license
requires the company to pay,royalties
on its revenues from internatjional
sources which are not recoverable under
the DPRSRA. RIfisA PF $ 83 E'r. 965 (@el,
Beccaro): Tr. 10.'i4 (McCarthy): Tr. 2137
(Vidich). and it did not contemplate a
distribution of a portion of the royalties
to recoriding artists as requirefd ui)der
the new law. RIAA PF $ 82.

In response. the Services awzt that
the Panel "did not rely on the DCR
license rate in isolati.on," anti argue that
its determination was informed by
test;imony from rhe Fiarties who
participated in dhe negotiations. Reply
to Petition at 20. Moire specifically, the
Service argue tiiat the inclus;ion pf tt)e
performance license within a larger
complex commercial agreemynt r(lakqs
it miore meaningful. ibecause DCR did
not purchase a liicen!le for the public
performance of sound recordings.
Rather. tn exchange for a paqnephip,
agree.'ment. DCR acknowledged that tk»e

right should exist for a particuiar rate,
The Services neglect. however. ta
discuss why this observation, is

" .'lenior Vice-Pi+ident of Srraiegic Planning and
Busiisess Devefopmein at Warner Music Croup and
a meimber of ihe Board of Direcmrs of Digital Cable
Radio Asslsciases.

'-" President and Chief Executive Oflicer of Digital
Cabiri Radio ARxscfar\s.

"iienior Vice-Presideni and Chief Pinancial
Officer of liligiral Cable Radio Associates.

important in their initial findings.
Services RF 5 75-77. I lter. the Services
argue that the Panel's decision to usa
the DCR license fee as an appropriate
benchmark rested on a weighing of the
evidence and invoke the Panel's
discretion to evaluate the testimony ~and~

fashion its declsioni accordingly. Repiy
to Petition at 20-21. The Services.
however. fail to address RIAA's
additional concerns about the
negotiated license, except to note that
thf'aimer record companies never 'perateda Joint advertising venture nor
uxik advantage of die provisions which
gave them some measure of control eiveri

p mi'ng. Services RF 5$ 80-81,
Re the Register agrees with thei

Services that the Panel carefully
considered, the rationale for andi the i

circumstances surrounding the
negotiations setting the DCR license
rate. sire finds the Panel's adopuon of
this benchinark andi its subsequent:
adjustments arbitrary. In the first
instancie, the benchmark offered by the
Services cannot represent a licerise for
a right to Exnfolm sound recordings,
bemuse no suclh legal right existed at
the time of the .negouations.
woodbury '4 w.D.T. at li 2: RIAA, PF 3
84;; Tr. 210i? (Vidich). DiCR allowed that.
in fact. it did not negotiate for a
peirforrfianqe license in sound
recordings; and instead. characterized
thef traiiisaction as selling -to its record
company partners tihe rercognition they
sought 'that the right existed for'a
paiticular rate.' Services PF $ 102. To
underscore this disunction. DCR
insisted on a clause which stated that
the) United States law did not require
DCR to pay a fee or royalty for the
public performance of any sound
recording. even though DCR agreed. as
palt of a complex comm,ercial
transaction, to pay its partner record
compaities what it calls a public
pefformance license fee. ServicesPF'$

111, 136. An article in the prdss
annourlcing the deal echoed this
distinction. It noted thar. not only did
the transaction allow DCR use of the i

record companies'epertoire. it also
required DCR to support a performance
right in sound recordingp. DCR Ex. 27
(Paiul Veme. Time Warner Brealcs New
Cable Ground: Enters Cable Radio
Venture With Sony, Billboard. Feb. 6.
1996. at 1).

Consequently, the Register rejects the
Pattel's premise that the rate set for a
nonexistent right would represent
accurately the value of the perfoimance
rigfnt once it carne into existence'.
especially where the parties

isA vice-presideni at the economic consulting
firm of Clharles River Assrscrates. inc.
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acknowledge that the agreement
encompassed more than the purported
value of the coveted right. namely the
recognition from the audio service that
a performance right in sound recordings
should exist. RIAA PF )I/ 94-95: Tr.
2209-12 (Wildman): Wildman W.R.T. at
9-12. Arguably, that recognition was
more valuable consideration to the
record companies than the license fee
itself.

The conclusion that the DCR license
fee may serve as the benchmark for
setting the section 114 rates is
undermined further by the very nature
of the partnership agreement. All parties
agree that the agreement concerning the
performance right was merely one of
eleven interdependent co-equal
agreements which together constituted
the partnership agreement between DCR
and the record companies. Such strong
ties between provisions in a negotiated
document raise the question of how
much give-and-take occurred in
negotiating the final terms. Courts
recognize that compiex transactions
encourage tradeoffs among the various
provisions and lead to results that most
likely differ from those that would
result from a separately negotiated
transaction.» While DCR freely entered
into the partnership agreement, the
record contains no evidence that it
would have freely entered into a
separate performance license for sound
recordings. To the contrary, the
Service's own witness admits that it is
unlikely that a stand-alone performance
license would have been negotiated.
Woodbury W.D.T. at 15. Accordingly.
the Register concludes that it was
arbitrary for the Panel to rely on a single
provision extracted from a complex
agreement where the evidence
demonstrates that the provision would
not exist but for the entire agreement.
Under similar circumstances, the
Southern District Court of New York
found that -plucking one term out of the
contract is likely to yie!d a fairly
arbitrary result." American Society of
Composers Authors and Publishefs v.
Showtime/The Movie Channel, Inc.

» For example. in resahring a dkrpute between
ASCAP and Showchne/Tire hfav(e ChanneL Inc.
over che fee for a -blanket" Beenre. the Southern
Disuict Coun of New Yerk stated chac

it is fair to assume that in any negotladon that
encompasses as many disparate issum as do the
guild agreemenrs. the negodators will agree to
cmdeoffs. among che various negotiated items....
The process of negociation is thus likely to yield a
complex pattern of results. mast of which would
have been dBferent if the individual issue hed been
negotiated endreiy sepamtely from the achets.
According)y. plucking one cenn out of the connect
is likely co yield a fairly arbitruy resuic.

ASCAP v. ShowcimeiThe hfcnrte Channel. inc..
published at 912 F.2d 572. 590 (S.DA.Y. Dec. 20.
1989) {Civ. No, (3-95 (WCC) (footnace omitted).

(ASCAP}. published at 912 F.2d 572.
590 (S.D.N.Y. December 20. 1989) {No.
13-95 {WCC)) {rejecting proposal to rely
upon provisions in guild agreement
cdncerning payment of revenues where
such provisions were part of a set of
terms governing compensation. benefits.
and working conditions}. «

Another problem with adopting the
DCR license fee is that it is not an
industry-wide agreement. but rather the
product of negotiations among only
duce record companies, which together
account for approximately 35% of the
sound recordings performed by DCR.
RIAA PF I 82: RIAA RPF 'I 39. The
arbitrators understced the limited
nature of the negotiations and made an
adjustment to the license fee based on
the mistaken assumption that the DCR
license fee represented the vaiue of the
sound recordings owned by the three
record companies party to the
agreement. which purportedly
represented 60% of the record industry.
Report ){$ 166. 200 This assumption
arose from a statement made by the
Services in the summary statement
contained in the Services'oint reply to
RIAA's proposed findings. cr The
statement. however, has no support in
the record. See Petition at 21 n.3; Reply
to Petition at 21-22. Consequently, the
Panel's upward adjustment of the hase
figure on the merits of dus assertion was
arbitrary.

This is not to say thar. the fact that the
DCR license fee was negotiated with
companies owning rights to oniy 35% of
the relevant works renders that license
fee irreievant. It is. however. a further
deficiency which in combination with
the other deficiencies discussed herein.
renders the Panel's reliance on the OCR
license fee as its exclusive benchmark
inappropriate.

Furthermore, the Panel s decision to
rely on the DCR license fee deviates
from CRT precedent where that agency
refused to adopt, as an industry-wide
rate, a set of rates negouated by only
certain of the affected parties as part of
a general understanding involving
issues in addition to the rate of
compensation. Use of Certain

raThis is not to say that in any case in which a
CARP relied on a license fee that was part of a larger
agreement containing a number of provisions
unrelated to che!icense fee. such reliance would
neeessarily be arbitrary. But in Bght of che other
deficiencies in thc CARP's reBance on che DCR
hcense. discussed herein. and especiaay in light of
the fact that the license fee was far the exercise of
a nonexiscent right, the Register is compelled to
conclude that in this case. the CARP's reBance on
the DCR license fee as its exclusive benchmark was
arbitrary.

» -DCR entered inca a perfonnance license with
three record campanies that represent
appcaximoteiy 6096 of an recorded musrr. sold in
the United States." Services RF at 2.

Copyrighted Works in Connection with
Noncommercial Broadcasting. 43 FR
25068 {june 8, 1978). While no Panel
need slavishly adhere to the past
practices of the CRT. it must articulate
a reasoned explanation for its deviation
from past precedent. Distribution of
1990, 1991, and 1992 Cable Royalties.
61 FR 55653, 55659 (October 28. 1996).
Otherwise. its actions may be construed
as arbitrary or contrary to law. »

The Register also finds that even if the
60% figure had record support. it would
be arbitracy to adjust a negouated
license 1'ee that purports to represent the
market value of the digital performance
right in sound recordings. Under the
iicense agreement, DCR agreed to pay a
percentage of its gross revenues for the
right to perform sound recordings
digitally, but oniy a portion of these fees
vvere paid to each of DCR's three record
company partners. allocated on the
basis of the DCR playlist. » Tr. 2123-24
{Vidich}; Services PF g 111. Therefore.
the license fee—to the extent that it was
a license fee—already accounted for all
copyright fees owed to the record
industry, and it was inappropriate for
the Panel to make any further
adjusunent. The Services seem to realize
the Panel's error in this respect and note
that the Panel was under no obliganon
to make an upward adjustment, since
the license fee reflected the vaiue of the
sound recording and not the sum of the
percentage amount each partner record
company negotiated for use of its works.
Reply to Pedtion at 22.

Furthermore. the Register finds that
the Panel's conclusion that the DCR
license fee "provides a useful precedent
for setting a royalty rate in this
proceeding" was arbitrary. Report 5 200.
The only support for this finding was
Woodbury's testimony that the trade
article announcing the deal between
DCR and its new record company
partners. Sony and Warner. illustrated
its precedential value. at least for the
record companies. Woodbury W.D.T. at

"Section 802{c). of the Copyright Act. directs the
CARP to "acc on the basis of a fully dacumenred
wriuen record. prior decisions of the Copyright
Royalty Tribunal. prior copyright arbitration panel
detenninacions. and ruangs by the Librarian of
Congrcmc under section 801{c)."

"For example. if the DCR license fee had been
5% of grass receipts {equaling $ 100.000) and 40%
af the sound recordings on DCR's playlist were
owned by DCR's reconl company parmers. then
DCR would pay 409(r of the Bcense fees ($40.000)
an a pmraca basis to these panners. The remaining
6096 ($60.000) represents che value of the digital
performance of works owned by non-pannership
record companies performed during the relevant
arne period—a sum thee DCR would rxx amuaay
pay under the terms of its license agreemenr.

The 59$ license fee value does not represent the
accus( value of the negotiated fee because this
information is sub)act to a protective order. See n.8
supra.
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16. Mr. Woodbury's statements on the
precedential value of the agre ment.
however, are full of qualifications, and
he readily acknowledged that "a
successful negouation may have
required that Warner and Sony
compensate Music Choice for including
the performance rights payments as part
of the partnership agreement. The effect
of this compensation may have
restrained Warner and Sony in their
choice of a higher fee level." J'd.

ln addition. the parmership
agreement itself fails to support the
Panel's finding. It includes material
redacted subject to the proteadve order.
DCR Exs. 7, 8 & 15 at 5 6, and a
provision that the rate will be
superseded if Congress estabi,ishes a
performance right in sound recordling..
DCR Exs. 7. 8, & 15 at 5 9. Vidich W.R„T.
at 7: Tr. 2106-2107 (Vidich): Del
Beccaro W.D.T. at 9. Because the
partnership agreement included
language that undermined any
precedential value of the digital
performance license included theta.in.
the Register finds that the Penial's
reliance on the DCR license fee as
precedent was an arbitrary action. See
Motor Vehicle Mfis. Ass'n v. State Farm
Mutual Auto. Insurance Co., 463 IJ.S. 29
(1983) (agency action is arbitrary where
the agency offers an explanation for fu&

decision that runs counter to rhe record
evidence).

In setting a range of possiblie rahes for
the section 114 license, the PSInel made
further adjusunents to the base figure ro
account for the payments to the
recording artists. Under the DPRSRA.
recording artists are entitled to half of
the royalties collected under the
compulsory license. 17 U.S.C., 114(g).
RIAA argues that the DCR license fee
must be adjusted to account for this
provision in the law that entitles
recording artists to a share of Ithe
royaities, because the record companies
were under no obligation to silare the
royalties. RIAA RPF 5 40: Petition at 28.
RIAA also argued for additiorial upward
adjustments of the benchmark to
compensate the record compainies for
certain differences between the DCR
license and the compulsory license,
including compensation for loss 0f
royalties generated from foreign aad
commercial subscribers. and loss of
revenue due to a shift in how the
Services offer their product to
subscribers.

RIAA anchors its argumen05 for the. e
requested adjustments on the
presumption that the responsibility of
the Panel was "to determine the royalty
{rate) that would be produced through
free market negotiations, absent the
compulsory license." RIAA RPF fi, 41.

This presumption. however,
misrepresents the Painel's duty, which is
to establish reasonable rates and terms.
See discussion supra concerning the use
of a marketplace standard in setung the
royalty rate. While RIAA may have a
rea. onable expemtion that a Panel
would fnake appropriate adjustments to
a marketplace benchmark tiilt the Panel
adopts i'or further consideration in light
of the statutory objeexives, and that is
nor. to say that the requested i

adjustmients are appmpriate, there is no
justification for making the adjustments
where the b nch mark value does not
fulfill titat function. 'Therefore. having
found that the DCR license fete does riiot

represent the nMlrketplace value of
sound riecordings. the Register need not
consider further arguments on adjusting
the rate,

For the reasons cited above. the
Register finds that the Panel was
arbitrary in relyjng ain the DCR license
fee for the purpose of establishing an
accitirate evzliuation of the marketplace
value fair the perforntance right.

The. Panel's Detestnirtation of a Specific
Range of Fecm for the Public,
Perform,ance of the Musical
Cor(tpositions Was Arbitrary'he

Services pay separate licettse fees
to Elroadcast Music. Inc. (BMI), the
Ameriam Si0ciety of Composers. i

Author.. and Publishers {ASiCAP). and
SESAC. Inc. for the public performance
of the underlying musical works Iin the
sound recordings. The Services
introdumd evidence on what they pay
the performing rights organizations for
the public perfoirmance of thie musical
works to illustrate the industry practice
that "licensing rates ordinarily paid in
the reccirding and music industries for
the use of copyright(xi works are far less
theta 41.59o. and, generally are within
the low single digit range for'se'of 'opyrightedmu.'ic and sound
reasrdings." Rextentital » W.R.T. at 3:
Tr 1646, 1669-70. 1674 {MaSsarsky).i»

I.(sing the license fees DM)K and
DCR sa IMy for the right to perforirt

»An attorney with the law finn of Berliner. 'orcoranh Reeve. L.'l P.. in Washington. fI).C.. cIrho
cepnmenni recording anists, writers. production
corn pan(as. reosrd compacues. and rriultinedis
corn panies.

» An economic consuiuuu wlith this firm of Bany
M. heassasky Consulting. Inc.

cc The Services pay an buerim rate set in 198!I to
ASCAP fce the pecfcc~w of ihe musica.I works
in its repeeeoire. Tr. 1029 (McCarthy) i Tr. '1656

(Meenarsky). DCR aho pays an Incertiin rate co BMI.
Then cate disputes ese currently the subject of
adjudicaciion before the "rate coucc" in the'outhern
Disodct of New York. Sevices RF $ 1 52-53: 100-
105. Pending t)te outcome of the rate cases. DCR has
agreed to pay BMI the sane contracosal rate that
DlvD& pays for the musical works performance
license. Tr. 1653 (Mcissarsky).

musical compositions in the BMI and
SESAC repertories and the anucipated
payments that ASCAP will receilve ctpon
resaylution of a Irate dispute between
itself and the Services, and not ihe I

interim rates that the Services currently'ayASCAP. wl71ch are usually lower
than the final determination of the rate i

cocdrt. the Panel set an upper limit on
the value of the performance right for
the fnuslcal cornposltlolls. Report

i $$ 16?(B)-(G). In making this
determination. the Panel accepted
Massaltsky's testimony that ASCAP,
license fees are -generally greater than.
but at least no less than, BMI license
fees,'nd 17tade its calculatiocls
accxtrdIingly. Report 5 167(E): see also
RicstA PF $ '({ IOI5-108.as In addition to

i setting an upper limit on the alrjount thel
Services would pay for these

i performance licenses. the Panel I

announced a lower limit for this
benchmark but provided no discuss~on
on how it arrived at thi figure.

RIAA accept.'he Panel's
determination for an upper limit
valuation for thie perfonttance right in
musicaiI works, but challenges &e
Panel 8 determination of the lower I.lmit
of this value. Petition at 16-20. JRIAA
contends that becattse the Panel had
actual figures upon which to base it9
calculation, it was arbitrary to set a
lower limit. Id. at 17.

From an examination of the record.
the Register carmot determine how the
Panel derived the lower limit figure, but
she ha. identified at least one way tlat
the Panel could have settled upon the
lower figure. It entails the use of the
interifn rates which, the Service'ay
ASCAP cuITenliy, instead of relying on
a figure equal to or greater than the rate,
paid to BMI. Tr. 1669 (Massarsky). Tr.
1028-1029 (McCarthy). Use of such an
approach. however, is expressly

io CRT and judicial precedent supports the
Parcel' premhe that ASCAP usually receives
slightly lugher royalty few for the public
perform~e of its works chan does BML In
An et(can Socfety cf Composers. Aurhora. and
Pubhshers v. bhocvdmelrhe hfovie Chanpel. 912
F.2$ 563, (2nd, Cir. 1990). the couct a6irccied the cate
coun decisioni that a -bhstkec" license rate for use
of ASCAP wolrks should be ser. slightly hIgher chan
the'ace 8» cable network pays for a BMI license.
This resuh reflected the agreed upon 55 '45 ratio
that ASCAP and Bhgl adopted ln dividing their
shiite of the cc9ia)tlcis fof cornpulsory Iicenses paid
by Cable'system operators for reuansmisaions Of
broadcast signals. See a)so 1978 Cable Royalty
Distribution Ceterndnation. 45 FR 63026 (Sept. 23.
1%6) (CRT deitermined that of the 4.596 toys)ey
share avtarded co de music claimanCS'chup ih the
1978 cable distribution proceeding. ASCAP would
receive 54%. IBMI. 13%. and SESAC. 39(c of the
rcyaliie..: 1987 Cable Royalty Distribution
Prcceeding. 5,'5 FR lI1988 (March 30. 1990) (CRT
again adjusted che distribution percentages for, cable
royalties so that ASCAP received a 5896 share of the.

disputecl royalties cued BI%11 received the remaining i

4296 share).
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disavowed by two of the Services'wn
expert witnesses who agree that it is
inappropriate to rely on interim rates to
determine competitive market rates.
Woodbury W.R.T. at 19 n.70: Tr. 2710-
2711 (Woodbury): Tr. 1029 (McCarthy).
The Register concurs with these
witnesses's assertions. and therefore
rejects any figure which uses an interim
rate in caiculating a value when specific
evidence exists in the record
discounting this methodology and
nothing supports its use.

Nor could the Panel consider just the
individual license fees which the
Services pay to a single performing
rights organization in setting the lower
limit, having rejected a similar argument
when the Services initially proposed
making this comparison. Report 'J( 168.
A single license fee covers onlyxhose
musical works under the control of the
individual performing rights
organization granting the license.
Therefore. a Service must obtain a
"blanket" license from every performing
rights organization in order to have the
freedom to play virtually any musical
composition without infringing its
copyright. Hence, the total value
attached to the performance of the
underlying musical works would be the
sum of the license fees paid to each of
the performing rights organizations. just
as the value of the digital performance
right in sound recordings would be the
fees paid to all record companies. See
Report jt 168.

The Register perceives no rational
connection between the Panel's factual
conclusions and its decision to set a
lower limit for this benchmark. Where
the record provides clear evidence of
what the Services actually pay for the
performance licenses, and the witnesses
agree that the interim rates which are
currently being paid represent de
minimis value for these licenses. the
Panel need not look beyond this
information to determine the value of
the benchmark. For the reasons
discussed above. the Register does not
consider the Panel's lower limit on the
performance license fees for musical
compositions when proposing a royalty
rate for the section 114 license.

Use of Benchmarks Approximating
Marketplace Value in Setting the
Section 114 Rate

A benchmark is a marketplace point
of reference. and as such, it need not be
perfect in order to be considered in a
rate setting proceeding. In the 1980 rate
adjustment proceeding for coin-operated
phonorecord players. the Tribunal
considered different marketplace
models and found that each analogy had
distinguishing characteristics. but

nevertheless considered them in
conjunction with the record evidence
and the statutory objectives. 1980
Adjustment of the Royalty Rate for Coin-
Operated Phonorecord Players. 46 FR
884. 888 (1981) ("While acknowledging
that our rate cannot be directly linked
to marketplace parallels, we find that
they serve as an appropriate benchmark
to be weighed together with the enure
record and the statutory criteria"). The
U.S. Court of Appeals for the Seventh
Circuit approved the Tribunal's
approach. stating that:

We think that the Tribunal could properly
take cognizance of the marketplace analogies
while appraising them to reflect the
differences in both the espective markets
(e.g.. with respect to volume and industry
suucture) and the regulatory environment. 11

is quite appropriate and normal in this
adminisuative rate determination process to
find distinguishing features among various
analogous situations affecting the weight and
appropriate thrust of evidence rather than its
admissibility. No authority cited by AMOA
would require the Tribunal to reject the
ASCAP/SESAC analogies. Comparable rate
analogies have been repeatedly endorsed as
appropriate ratemaking devices.

AMOA v. CRT, 676 F.2d at 1157. See
also San Afitonio v. United States. 631
F.2d 831. 836-37 (D.C. Cir. 1980),
clarifled, 655 F.2d 1341 (D.C. Cir. 1981);
Burlington Northern. Inc. v. United
States. 555 F.2d 637, 641-43 (8th Cir.
1977).

When setting the rates for the
statutory performance license in sound
recordings. the benchmarks are merely
the starting point for establishing an
appropriate rate. The deciding body
uses the appropriate marketplace
analogies.z4 in conjunction with record
evidence, and with regard for the
statutory criteria. to set a reasonable
rate.

In this proceeding, the Register finds
that both the negotiated DCR license fee
and the marketplace license fee for the
performance of the musical works are
useful at least in circumscribing the
possible range of values under
consideration for the statutory
performance license in sound
recordings. While the DCR license fee
purports to represent a negotiated value
for a right to which. by law. the record

~4 A Panel is fme to mject a proposed benchmark
that does not reflea zecuram)y the c)mmcterisdcs
and dynamics of the industries subject m the
pmposad rate. See e.g.. Use of Certain Copyrighted
Works in Conneaimv with Noncommeccial
Bro&eastm8. 43 FR 25068-69 (1978) (CRT found
voluntary license between BML Inc. and the public
bro dcaaecs. Pubiic Broadcasting System aud
Nadunal Public Rzd)o. of no assisunce in seufn8
rate for use of ASCAP mpertoim): Adjusanvm of the
Royalty Rate for Cab)e Systems: Federal
Communications Commission's Deregulation of the
Cable indusuy. 47 FR 52146 (November 12. 1982)

companies were not entitled (in
addition to the recognition that the right
should exist), the Register acknowledges
that the value of the DCR license
provides minimal information as to the
value of the performance right
ultimately granted in the DPRSRA.
although it does provide some guidance
for assessing the proposed rate. See
Adjustment of Royalty Payabie Under
Compulsory License for Making and
Distributing Phonorecords: Rates and
Adjusunent of Rates (115 Rate
Adjustment Proceeding). 46 FR 10466.
10483 (Feb. 3, 1981) (-We find that the
foreign experience is relevant—because
it provides one measure of whether
copyright owners in the United States
are being afforded a fair return").

On the other hand. the second
reference point—the negouated license
fees for the performance of music
embodied in the sound recordings—
offers specific information on what the
Services actually pay for the already-
established performance right of one
component of the sound recording. The
Panel recognized this reference point's
usefulness and used it to further support
its choice of a royalty rate. Report 'j( 201.
The question, however. is whether this
reference point is determinative of the
marketplace value of the performance
right in sound recordings; and. as the
Panel determined. the answer is no.
Report 'j('j( 169. 201.

Initially, neither the Services nor
RIAA placed much weight on this
marketplace reference point. although
RIAA has consistendy argued that the
value of the performance right in sound
recordings is greater than the value of
the performance right in the underlying
musical works. RIAA RPF 'j( 16, Petition
at 10-16. On the one hand. the Services
argue that the musical composition is
the key to a successful recording,
Services RF )t 10-12. citing Tr. 1664
(Massarsky), and on the other hand,
RIAA contends that a song lacks feeling
until the recording artist breathes life
into the song. Morris'-i W.D.T. at 1-2:
Petition at 12-13. Because neither side
presented conclusive evidence on this
point, the Panel observed only that both
groups are "parents of the music."
Report j( 169.

RIAA faults the Panel. for its lack of
discussion on the question of whose
rights in the phonorecord are more
valuable. Petition at 10-16. While the
Register agrees that the Panel did not
make specific citations to record
evidence, its finding that "(t]here was
insufficient and conflicting evidence to
make a determination that the

» A cauuuy music anig who has recorded 14

albums. inc)udiu8 five uumber one songs.
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performers and record companies
deserve a larger percentage from the
Services than granted to the music
works." was supported by the record
evidence. Report $ 169.

To make its point. RIAA presented an
analysis of revenues from record sales in
support of its argument that the
marketplace values the contributions of
the record companies and the
performing artists more than it values
the contributions of the copyright
owners in the musical comjesitions.
RIAA's PF 55 112-120: Peti don at 10-
16. This evidence showed that copyright
owners of the musical composition
receive between 5-20% of the wholesale
price for the sound recordings based on
sales of CDs and cassette tapes—
approximately 5% from the average
wholesale price for an average CD and
12% from an average cassette.aa RIAA
PF $$ 115. 119. Recording artists, on the
other hand, receive 7-10% of the
average wholesale price for a typical CD
and 15-209o for a typical cassette.
leaving approximately between 56-88%
of the revenues from sales for the record
companies. RIAA $ PF 116.

The Services disagreed with RIAA's
interpretation of the marketplace data,
contending that the reason the -(r)ecord
companies receive a bigger percentage
of revenues from the sale of sound
recordings (is) because they have a
bigger monetary investment in the
record production costs. as well as the
leverage to minimize the royalucs pa,id
to songwriters. music publishers, and
recording artists." Services RF $ 'j[ 118-
120. They also oppose RIAA's
implication that the record companies
should receive more value fctrm the
performance right in sound recordings
than the songwriters receive for a
similar right because the record
companies garner more reve,nue from
the use of the mechanical license than
do the songwriters and composers.

The Services accurately note that the
mechanical license and the ciigital
performance license represent different
and distinct rights to the copyright
holders under the law. and they make
no attempt to tie the value of the righits
associated with the mechanical license
to the value of the digital performance
right. a right newly recognizi& with che
passage of the DPRSRA. Even RIAA, the
proponent of the assertion. fails co
explain why the relative value of the
cnechanical license to the various
owners and users has any application to
the determinauon of the value of a
digital performance license in sound

» interested parties are free ro negotiate a rate
below the statutory rare for the mechanical license
and often do. Tr. l 660 iMassatsky).

recording.'. Consequently. where no
clear new:s exists between the values of
d:lfferent rights. the model serves no
practical purpose lin compucinEIthe'alueof the digital performance right.

Hence, RIAA's contention that the
data supports.its asseruon that the
marke,tplace place a highcIr vaI.ue c(n
the contributions of the record
companies and the recording artists in
the creaation of the phonorecorcI fails.
because it does not discuss, the,
consuaining effect the mecIMnIcal,
license has on the copyright owners in
setung a value on their repnaductiop
and distribution right. Record
comp uues pay the copyright owneis of,
the musical compositions rio m'pre than
th.e saitutory rate for the right to
reproduce and distribute chic milisi+
compcssition in a phonorecord, The
record connpany then, in turn. sells the
phonorecord at a fair crrarket price.
Br+ause both yeups do noc share equal
power to set rates in an unfettered
marketplace, it is unreasonable to
comp-ire che value of the reproduction
and distributictn riIIht of musicaii
compcrsitions—a rate set by the
goverrrment at a level to aciueve certain
saatutory goals—with the revenues,
flowing to record companies from a,
price set in the maiketplace according to
the laws of supply and decriand. and
then to declare that the macketplace
values the sound recording, more ch'an
the underlying musical coniposition.
ConseiIueritly. RIAA's evidence sheds
no light on the relative value of the
sound recording performance right and
the mccsicail works performance right.-"'n

a&idition to the foregoing
discussion. the Register notes that
Congress did not intend fori the Iicenw i

fere paid u.nder the new digital 'erformancelicense to "diminish in any
respect the royalties payable to
copyright owners of musical works for
the public performance of tlheir works."
S. Rep. No. 104-128, at 33 (1995)
(emphasis added). See also 17 L1.S.C.
114(i). Although this statecnent does noc'xpressCongress'ntent that the license~
be set loelow the value of cd public 'erforcnanceright in the mccsical works.
it:indiriate.'that Congress considered the
patssibility that such would be the
outcome, and sought through expre. s
leinslacion to proterc the current value

-"'Even if chere was srane value ro the
cornparvron. RIAA does nor appear ~to factor into irs ~

calculations the value of the sound recordings in
those phonorreord! that do nor show a pmfic
According to 1'.he record. "approzimetely 85 precenr
of all sound rrcordings do nor recoup the costs that
are spent ro make and io market those recordings.
indeed, over rwochards of all sound recordings sell
fee& than 1.000 cop.ies.- Report 5 105.

of the performance right in musica~l
'svorks.

Based on a review of the record i

evidence. the Register concurs with the
Panel's conclusion that there was i

insufficient evidence to deterniine that
the performers and record corripanies
deserve a larger perce!ncaa frog ci"~e

Services than that received by the
copyright holders in the niusical v ork .

1'hat being so, the Register finals nfl~
basisifor making an upward adjuscrnenf
to the musical works performance
license fees to establish a broader range
of pocential rates.

c. Scsicurciry Objective.

,

Section 801(b) (1) of the Copyright Acc
states that the rates for the'ection 114 'icerksesi'rail be calculated to achieve
certain statutory objectives. The Panel 'valuatedeach statutory o'bjective and
niade a finding as to whether tlhe
Services or RIAA furthered duic
objective. If the Services contributed
niore to furthering the objective. the
Panel gave more consideration to setting
a rate at the lower end of the pbssible 'ange.and conver:sely, if the record
companies made the more significant
oontributiion, the Panel found this to
favor,a race toward the upikar erid. ~

Report 5 19((A)-(D).
The Panel's analysis led it to set,a rate

tciward the low end of its range. because
a rate set cowbird rhe high end would
tiiwait thy statutory objectives under
cIorreint market condidons. Id. The Panel
expressly noted that a future Panel may
reach an entirely different result based
on the then-current economic state of
the industry and new linfoimat:ion on
tile Si,rvices'mpaict on the marketplace.
Repoit $ j!02.

RIAA cIontends that the Panel's
fi'ndirIgs that all factors favor setting a
Iciw rite i~ contrary to CRT prepede;nt.,
Petitirin at 32. This contention relies orIi

a statement fnom the D.C. Court of,
Appeals, which uiaon ireviewin'g the
CRT's 1980 Mechanical Rate
Adjustment Proceeding concluded that
the fa'Ctor~ -pull in opposiIng
djrecfio~." Id.. citing RIAA v. CRT. 665
F,2d at 9. But in rriaking this statement.
the cdurt merely made an cibseIvation,
ttiat tIie statutory objectives required the
Tribunal to weigh opposing farItors in
diecerrnining how best to aqhieye each,
objective. Ic went on to say'that the,'ribunalhad the responsibility of
reconiciling these factors in setting a.
reasonable rate, but the court did not
preclude the possibility that che
Tribunal might find that che application
of the factors co the evidence
cqnsi~tently supported either a high rate
or a low rate. RIAA v. CR?', 664 F.2$ at,
9.

JA%070
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The Register approves the Panel's
basic approach in utilizing the factors to
determine its rate for the digital
performance right and adopts the
Panel's findings where the evidence
supports its conclusions.

The Panel's determination that the
statutory objectives su'pported setung a
rate favoring the Services was not
arbitrary

The Panel's ulumate conclusion that
the best way to achieve the four
statutory objectives was to set a low rate
favoring the Services is supported by
the evidence presented in this
proceeding. How much weight to accord
each objective is within the discretion of
the Panel, which may accord more
weight to one objective over the others
so long as all objectives are served
adequately. See RIAA v. CRT, 662 F.2d
at 9. In RIAA v. CRT. the court reviewed
the Tribunal's decision to raise the rate
for making and distribuung
phonorecords from two cents to four
cents. It found the copyright users'rgumentthat the Tribunal failed to give
adequate consideration to certain factors
over others unavailing. In discussing the
impact of the statutory objectives on the
ratemaking process. the court stared:

(T)he Tribunal was not told which factors
should receive higher priorities. To the
extent that the statutory oh'ccives determine
a range of reasonable roya!Iy rates that would
serve all these objecdves adequately buc co
differing degrees. the Tribunal is free co
choose among those races. and couns are
without authority to sec aside the particular
rate chosen by the Tribunal if it lies within
a -zone of reasonableness."

Id. at 9 (citations omitted). Hence. the
Panel was free to find that a rate on the
low end was reasonable so long as that
rate feil within the -zone." and the
"zone" was calculated to achieve the
statutory objectives.

The Panel's analysis and application
of the statutory objectives. however, are
not without problems. The Register
finds that on occasion. the Panel either
did not perceive or misinterpreted the
precedential underpinnings of the
statutory objective.

A full discussion of the Panel's
deliberations and the parties'esponses
concerning the evaluation and
application of the four statutory
objectives follows.

A. Maximize rhe Availabiiityof
Works. (1 7 U.S.C.SOI (b)(1)(A)).

The Panel found that the digital audio
services "substantially increase the
availability of recordings by providing
many channels of uninterrupted music
of different genres." noting the diversity
of the music offered by the Services.
Report I['j[ 121-122. Based on this

finding, the Panel concluded at the end
of its report that -[t]o maximize the
availability of creative works to the
public * * * the rate should beset on
the low side. A lower rate will hopefully
ensure the Services'ontinued existence
and encourage competition so that the
greatest number of recordings will be
exposed to the consumers." Id. $ 198(A).

RIAA alleges that the Panel
misinterpreted this statutory objective
because it focused on "whether the
Services promote the sale of sound
recordings." rather than -whether the
proposed rate will maximize the
availability of sound recordings." RIAA
RPF I 43: Petition at 37-41. In support
of its position. RIAA recalls the 1980
jukebox rate adjustment proceeding,
where the CRT concluded. in its
discussion of section 801(b)(1)(A). that
jukeboxes were not crucial to assuring
the public of the availability of creative
works. 1980 Adjustment of the Royalty
Rate for Coin-Operated Phonorecord
Players, 46 FR 884, 889 (1981). The
Tribunal. however, did find that
"reasonable payment for jukebox
performances will add incrementally to
the encouragement of creation by
songwriters and exploitation by music
publishers. and so maximize availability
of musical works to the public." Id. On
the strength of past CRT precedent and
the courts'ecurring observation that
compensation to the author or artist
stimulates the creative force. zz RIAA
disputes the Panel's conclusion.
contending that the best way to
maximize the availability to the public
is to ensure that copyright owners
receive fair compensation for their
works. Petition at 38.

The Services support the Panel's
findings and conclusion but offer no
legal support for their position except to
note that "[t]he Courts have long held
that under copyright law. reward to
copyright owners is a 'secondary
consideration'hat ultimately serves the
cause of promoting public availability of
copyrighted works," Repiy to Petition at

» Soay Carp. ofAmencu v. Ucuvcuzcd Cicy
Scudias. 1na. 464 US. 417. 429 (1984). quocicig
United Smces v. P~~nc Piccucus. 334 U.S. 131.
158 (19481. f" (R}ewzrd co the author or zcdsc cecves
ia induce celmse ca cd pub(ia of the pcoduas of
his nezcive genius."7: Tweaciedc Ccvccucy hfusic
Cocp. v. Aikea. 422 U.S. 151. 156 (19751
(compensating zuchacz "serve(sj the cause of
pcamatug broad public avaiI- bi(icy of literature.
music. and the other arts"): 115 Rate Adjustment
Pcacezding. 46 FR 10479 (1981) gn discussing
seaian 801 gi) (l)(A). the CRT looked ca the purpose
of the szedaa 115 license which was "intended co

encouczgz the crearica zad dissemination of
musical compositions." Thcmfore. the Tribunal czc
the rate co -zffacd songwricecs a financial and cxx
merely a psychic rewzcd for their czmdve vffuccc"
as a way co maximize the availability af crezcive
works).

27 (citations omiued). The Services
assert rightfully that the primary
rationale for the copyright law is to
stimulate the creation of arustic works
for the benefit of the public. Twentieth
Century Musicv. Aiken. 422 U.S. 151.
156 (1975), citing Fox Film Corp. v.
Doyal. 286 U.S. 123. 12? (1932) ("The
sole interest of the United States and the
primary object in conferring this
monopoly " * lie in the general
benefits derived by the public from the
labors of authors"). But in underscoring
the primary purpose for the copyright
law, the Court in Aiken acknowledges
that this aim is achieved by allowing the
copyright owners to receive a fair return
for their labor, the position advanced by
RIAA. Id. ("The immediate effect of our
copyright law is to secure a fair return
for an 'author''reative labor. But the
ultimate aim is. by this incentive. to
stimulate artistic creativity for the
general public good"). See also Sony
Corp. America v. Universal Ciry Studios,
Inc.. 464 U.S. 417 (1984): United States
v. Paramount Pictures. 334 U.S. 131
(1948). The positive interplay between
compensation and creation is a basic
tenet of copyright law, and as such, its
contribution to stimulating the creation
of additional works cannot be set aside
lightly.

In such matters where the Panel failed
to discuss any relevant case law or past
precedent construing the statutory
objective before rendering its
determination, the Register finds the
Panel acted in an arbitrary manner. The
finding is based on the Panel's failure to
consider CRT precedent and to provide
a rational basis for its departure from
prior proceedings construing the same
statutory objective. See Pontchartrai n
Broad. v. FCC. 15 F.3d 183, 185 (D.C.
Cir. 1994) ("an unexplained departure
from Commission precedent would have
to be overturned as arbitrary and
capricious"). Motor Vehicle Mfrs. Ass'n
v. State Farm Mutual Auto. Insurance
Co.. 463 U.S. 29 (1983); Celcom
Communicauons Corp. v. FCC, 789 F.2d
67 (D.C. Cir. 1986): Airmark Corp. v.
FAA. 758 F.2d 685 (D.C. Cir. 1985).

There is no record evidence to
support a conclusion that the existence
of the digital transmission services
stimulates the creative process. Instead.
the Panel made observations concerning
the development of another method for
disseminating creative works to the
public—a valid and vital consideration
addressed in the statutory objective
concerning relative contributions from
each party—but fails to discuss how the
creation of a new mode of distribution
will itself stimulate the creation of
addidional works.

JA~71
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Because the Panel failed to reconcile
its determination with past CR.'T

precedent and case law. the Register
rejects both the Panel's findinip and
conclusions on this point as arbitrary.
Instead. the Register concludes that the
record companies and the performers
make the greater contribution:in
maximizing the availability of the
creative works to the public. a
conclusion consistent with past CRT
precedent.

B. Relative Roles of rhe Copyright
Owners and rhe Copyright Users in
Making Product Available to tbe Public.
(I 7 U.S.C. 801 (b)(I)(C))-

The statutory objective addressing thhe
relative roles of the parties contains five
different factors. which the Panel
evaluated independently. In atialyzing
the first component of this objh~ve, the
relative creative contribution. the Panel
found that both the recording
companies and the performers make
substantial creative contributions to the
release of a sound recording. R'heport

5 87. Its determination credited the
performers and the record companies
for their work in making the mhusical
work come alive. Id. $$ 81-83. The
Services were found to make no such
significant contribution to the creation
of the sound recording. Instead, their
contribution was seen as more liimited,
since it merely enhanced the
presentation of the final work through
unique programming concepts. Id.
5$ 84-86. On balance, the Panel found
"that the artists and the record
companies provide greater craitive
contributions to the release of sound
recordings to the public than Cho the
Services," id. $ 87. a finding supported
by CRT precedent. »

The Panel continued its corssideration
of the relative contribution of the
owners vis-a-vis the users in trhaking the
product available to the public andi
determined that the Services riiade the
greater contribution with respem to the
four remaining factors: technological
contributions, capital invesunent. costs
and risks to industry. and the opening
of new markets. Report 55 88, '93, 94,
97. 98, and 109.

In making this determination. the
Panel focused on the technological
developments made by the Services in
opening a new avenue for transmitting
sound recordings to a larger and more
diverse audience. including the creation
of technology to uplink the signals to

~The CRT refused to award bmadcenets a share
of the cable royalties for their role in formatting
radio stations. The Tribunal construed the claim as
one for compiiation which had a de minimis value.
The U.S. Coutt of Appeals for the D.C. Circuiit
upheld the Tribunal's determination. NAB v, CRT.
772 F.2d at 931.

satellites and transmit them via cable;
technology to identify the name of the
sound recording and the artist during
the performance;: ancI technology for
programming, encryption. and
uamsmission of the sound recording. Irl.
$$ 89-92. In contrast. the Panel found
that the record companies made no
contributions in these areas. Id. 5 93.

The Panel also weighed the evidence
presented in support of the pwfies'elativeroles in making capiail
invesunents in equipment and
technolchgy, die third factor. The Panel
determined that the ServIhces made a
,substantial showing of their $ 10 million
investment in equipment and
technolcgy, Report 5 95 and cites
therein. whereas RIAA did not suggest
that any capital inve. tment vvas
,requ,ired on its part. J'd. 5 97.

And fiinali'y, the Panel found that the
fourth factor, the relative costs and risks
.incurred by the Itartim in making, the,
procluct available to the public. was
greater for the Services than for th.e
record companies and the peifornung
artists, even though the record
compani,es do irma substantial costs,
and risk; in producing the product used
iby the Services. Id. $'f 98-108. In
hmaking its determination. the Panel
ibalancecI the costs and risks involved in
producirtg thhe sound recordings agaInat
the cost and risk associated with
ibringing the creative product,to market
:in a new and, novel way. Id. II5 99-107.
In support of its landings. the hPanel
noted that the Setvictm have invested
sign:ificant start-up costs and we
cuirhentiy undergoing a shift in how they
hmarket tlaeir services. Id. f$ 55, 73-78.
99, and 102. In addition, the Services
contend. andi the Panel agrees, thaht the
Ser'vices face, nevv compefition from the
:Intetnet and digital radio. Corisequently.
hht is far firom clear whhether the Seivices
can survive. Id. 'f'I 72.'. 99,

The Panel also found that itpcorhd
companies face tremendous risks when
prodiucing new sound recordings., cititag
rife record comp tnie.h submissions
showing that record companies fail to
recover the production costs lbr
approximate.ly 8!i% of sound
recordings. much lees show a profit. Iti.
'II 10,5. The Panel„hovvever. went on to
Ifiind that the record companies have
adapted to the vagaries of the music
business. and as an industry. have
shown consistent growth in units
shipped and dollar value of records,
Cos, ancI music videos from 1982-19916.
Irf. 5 108.

The Panel's key finding from its
.anal'ysis of the third objective was thar.
the.'ietvices contribute more to the
opening of new markets for creative
expression through the development of

v

the digital audio services. Id. $ 109. The
Panel credited the Services vvith
opening new markets for creative
expression because they expose the
public to a broader range of music thhan

'oes traditional over-the-air radio.
Unlike traditional radio,, the Services
offer multiple channels for classical,'~.

tr(ditional, alternative. and ethnic
fonmats. Id. 'II 110. Because subsdribers
frequenhtly purchase new music heard
for the first time on the service. the
Panel found that record compan;ies

'rguably benefit direcdy from the
'xpanded musical formats offered by
the Sertvicah Id. 5 112. 'I'he Panel also
found that the Services'uture p(ans to
offer subscribers an opportunity to
purchase the sound recordings directly
will "undoubtedly" open new mharkets
for the accord companies. Id. 5$ 114-
115.

'IIie record companies do not itccept
the Panel's findings concerning this
statutory obtjective, and once again, take
issue with the Panel's interpretation.h
positing that the Panel impermissively
focused on "whether recording

'ompanies had made a particular
contribution to «he Services
operations—and wholly ignored the

h contributions that the recording
industry had tmtde to the sound

, recordings themselves." Petition at 45-
46. RIAA's predicate for its argument is

i its interpretation that the statutoty
phrase, "in the product made available

h to the public," 17 U,S.C. 801(b)(1)(C),
refers only to the creation of the sound
recordings and not to the Service~'reationof a new means for bringing the

, sound recordings to the listener.
Petition at 46.

ln additictn to this alleged
fundamental flaw in interpretation.
RIP+ contends that the Panel
"improperly collapsed (Ihts cost/risk
analysia) into a fisk only (analysihs)" and

h

ignoredh empirical evidence in th'e
record discounting the promotioinal

,
value of the Service 'fferings. Id. at
47-48. RIAA, however. f'ails to note chat h

the Panel did acknowledge that the
record qompanies incur significant costs
andi risks in their business. R'Ieport

$$ 105-107, But the Panel also found
that the Service& presented no
addlitional risk to the record corn'panies
"unless the customers of the Services
record the sound transmissions in lieu
of purcliasing these proclucts at a reuul

,

stot'." Peport 5 107 (emphasis added).
Because the record companies
introduced no evidence showing
decreased overall sales of records and
CDs. the Panel reasonably found that the
recprd Companies dI,d not incur

'dtIIitiot'za! risk from lost sales duhe to ~ the ~

Services'ctivities. Report $$ 107. I l l.

JARIOTi!
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If anything, the Panel believed that
the Services decreased the risk to the
recording companies because the digital
audio services have substantial
promotional value. The promotional
value comes from the constant airplay of
new types of music not readily
accessible in the marketplace, which in
turn stimulates record sales. Report
'][ 110. In making this finding. the Panel
relied on Simon's and Rubinstein's
testimony that "subscribers frequently
purchase new music precisely because
they heard it on one of the Services,"
Report 5 112 citing Simon so W.D.T. at I;
Rubinstein W.D.T. at 34; Tr. 1442
(Rubinstein). and on the record
Industries'ractice of supplying
complimentary copies of their products
to the Services for use on the air to
promote the sales of an album. Tr. 1291
(Rubinstein); Tr 1182-83. 1201
(Tailey)»: DMX Ex. 3. See also Tr. 2248
(Wildman) ("Is there a benefit to the
record company from getung music
exposed that might become a hit that
wouldn't get exposed otherwise? Of
course there is").

Furthermore, RIAA's reliance on the
preliminary DCR survey for the
proposition that the Services do not
promote sound recording sales is
untenable where the record clearly
shows that the record companies
provide promotional copies to the
Services. In fact, RIAA's own expert
acknowledges "there (are) promotional
benefits to recording companies from
having their music played on radio
stations or the digital music services."
Tr. 2220 (Wildman).

In contrast to RIAA's fundamental
objection to the Panel"s interpretation of
this statutory objective, the Services
contend that the Panel made a
reasonable derermination that the
phrase, "the product made available to
the public," applied to both the sound
recordings and the enljre digital music
service. Reply to Petition at 29. This
finding is consisrent with the 1980 rate
adjusunent proceeding for the
mechanical license. where the CRT
credited the record companies, the users
of the musical compositions for
purpose of the mechanical license,
with developing new markets through
rechnological innovations, and through
the creation of record clubs, mail order
saies. and television advertising
campaigns. 46 FR 10480-81 (1981).

In making her determination on this
point. the Register reflects on the

tv senior vice-president of programming at Digital
Cable Radio Associates.

» Executive Vice-President and ChiefTechnical
OBicer of Digital Music Express who oversees
research and development. arxi technical operations
worldwide.

statutory responsibilities of the Panel
which is to set reasonable rates and
terms for the public performance of
sound recordings by certain digital
a(idio services. (emphasis added). "In
deciding to grant a new exclusive right
to perform copyrighted sound
recordings publicly by means of digiral
audio transmission. the Committee was
mindful of the need to strike a balance
among all of the interests affected
thereby." S. Rep. No. 104-128. at 15-16
(1995). By its very nature. the section
114 license contemplates weighing the
contributions of the users in creating
and expanding the market for the
performance of the sound recording in
a digital technological environment.
Without dispute, the evidence reveals a
large investment of capital by the
Services to create a new industry that
expands the offerings of the types of
music beyond that which one receives
over the radio, through live
performances. and other traditional
means of public performance. Report
'j(Q 44. 49. 52. 99, 102-104. 110, 113:
Simon W.D.T. at 3-4: Rubinstein W.D.T.
at 13-14: Tr. 853-54 (Del Beccaro); Tr.
1237-40 (Rubinstein): Tr. 1476-78
(Funkhouser): DMX Ex. 32. Conversely,
the record companies offered little or no
evidence on their contributions relating
to the key factors. Report j(g 93, 97, 111.

From the foregoing analysis, the Panel
concluded that the record companies
contributed more in only one of the five
areas under consideration in evaluating
this statutory objective. and
consequently. the rate should be set at
a minimum level in favor of the
Services. Report 9 198(C).

C. To Minimize Any Disruptive
Impact on the Structure of the Industries
lrrvolved. (I 7 U S.C. SOI (b)(l)(D)).

The Panel determined that a rate set
too high could cause one or all of the
Services to abandon rhe business.
Report j('j[117-118; Troxel» W.R.T. 1,
5-6; Tr. 2553-2554: DMX Ex. 49(b). The
Panel considered the narure ofthe
Services'usiness. noting its need to
increase its subscriber base just to reach
a break-even point without the added
obligation of paying an additional fee
for a digital performance right. Id.
'i(rr( 119(a)-(d). The Panel also calculated
that the record companies would
receive substantially less than a 1%
increase in their gross revenues even if
the rate were set at the highest proposed
level (41.5% of gross revenues),
underscoring the lesser impact of the
license fees on the record industry. Id.

9 119.

»Chief Executive Oificer and President of Digital
Music Express smce July 1997.

RIAA implies that a low statutory rare
for the digital performance right will
have a negative impact on their furure
negotiations with other digital services.
RIAA RPF Q'j[ 58. 105; Petition at 43.
They also object to the Panel's constant
reference to revenues generated from the
distribuuon and reproduction rights and
its alleged lack of consideration of CRT
precedent. Petition at 43-44.

In support of the Panel s evaluation.
the Services note that RIAA failed to
introduce any evidence concerning the
impact a low rate would have on the
record companies and performing
arusts. in direct contrast to the
abundance of financial information
submitted by the Services in support of
their assertion that a high rate could
devastate the industry. Reply to Petition
at 28.

While RIAA correctly states that the
Panel considered the record companies'evenues

generated from the exercise of
other rights granted to them under the
Copyright Act. the Panel's purpose was
merely to demonstrate the financial
health of the industries. The Panel never
implied that the record companies
should receive anything less than
reasonable compensation under the
DPRSRA. nor that their revenues from
the exercise of the distribution and
reproduction rights are meant to
compensate them for the use of their
creative works under the new statutory
license. Rather, it determined that a
reasonable rate for the digital
performance right should be set at a
level to allow. the three companies
currently doing business to conunue to
do so. This balance in favor of the
Services supports both the statutory
objective to consider the impact on the
Industries and Congressional intent not
to hamper the arrival of new
technologies. S. Rep. No. 104-128, at
15-16 (1995). The law requires the
Panel, and ultimately the Librarian. to
ser. a reasonable rate that minimizes the
disruptive impact on rhe indusuy. It
does not require that the rate insure the
survival of every company. See 115 Rate
Adjustment Proceeding. 46 FR 10486
(1981) ("We conclude that while the
Tribunal must seek to minimize
disruptive impacts. in uying to set a rate
that provides a fair return it is not
required to avoid all impacts
whatsoever").

The Register acknowledges RIAA's
uneasiness with the possibility that the
rate which is ultimately adopted may
have precedential value for their
negotiations with other digital services.
but such concern is misplaced. The rate
under consideration applies only to the
non-interactive digital audio
subscription services. provided. of
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course. that they are eligible under the
law and comply with all legal
requirements. See 17 U.S.C. 114(d) (c?).
Congress. fully recognizing the threat
that interactive services pose to the
record companies. crafted the law so
that they were ineligible for the
compulsory license. The result of this
decision is that record companies have
an opportunity to negotiate an
appropriate marketplace rate for a
digital performance license with these
services.

interactive services. which allow listeners
io receive sound recordings "on&emend."
pose the greatest threat io traditional record
sales. as co which sound recording copyright
owners (of sound recordings) must 1;Iave Iiie
right io negotiate the terms of licensim
granted to interactive services.

S. Rep. No. 104-128. at 24 (1995).
Congress also included provisions in the
DPRSRA to establish different rates f'or
different types of digital aud,io
subscription services. Section 114(f){I)
states that "{s)uch terms ancl rates shall
distinguish among the different Iypes of
digital audio transmissions then in
operation." This language gives the
Panel and the parties broad discretion in
setting rates for different types of digital
audio services. when such distinctio:n is
warranted. Nor must the record
companies accept the final rate from
this determination for a new type of
digital audio service which emerges
before the next regularly scheduled rate
adjustment proceeding. The law
expressly allows for another rate-setting
proceeding upon the filing of a petition.
17 U.S.C. 114(i)(4)(A)(i). Together, these
provisions provide an opportunity to
the record companies to lnake their case
for a higher rate, where circumscances
support such a determination..

In addition. as the market iconditions
change and the industry shows
significant growth and profitability,
another Panel will have an opponunity
to make adjustments to the rate, and
may well find that the changed
circumstances favor an upward
adjustment. In any event. the Reinter
must make her recommendaldon based
on the evidence in the current record
before the Panel, which supports the
Panel's determination that the best way
to minimize the disruptive impact on
the structure of the industries is to
adopt a rate from the low range of
possibilities. Report $ 198(D).

D. To afford the copyright owner a fair
rerum for his creative work a!nd the
copynghc user a fair income under

. existing economic condition.. (I cz U.S.C.
gOI (b) (I) (fI))

Usually this balance is struck in the
marketplace through arms-length
negotiations: and even in the case of a

statutory license. CongressI encouraIges I

interested parties to negotiate among
d lemselves and set a reasonable rate
which inevitably affords fair
compensation to all parties. 17 U.S,.C.
l.l4(f)(1), (4); 115{c)(3); 116(b); 118{b):
and 119(c'I. A statutory ratll. hotwevhr,
nlmi not cnirror a freely negotiated
niarketplace rate—and rarely does~
because it is a mechanism wherebyI
Congress implements policy
consicierations which are n'ot nbrmliiiy '

crt aF'he cai&xiius of a marketlpiacie
rate. See 115 Rate Adjustment,
Pcucecxiin,g, 46 FR 10466 (1981)
(detenminling that the mechanical
license reipilates the price Of music ItO

lower the entry bairien for potential
ursus of that cilIusic).

The creation of the digital
performance riIght Iembodied similar
ccinsiclerations. It affords the copyright
owners some control over the
distribudon of their creative works
through digital tracismissions. then I

balances the ownecs'ight to
compeaisaldon against the uaersI need for
access to tile works at a price that would
not hamper this glTiwth.

In the ctccrerct proceeding, the Panel
considierecl proposlrd marketplace
benchInarics, including all the economic
data, and weighed the record evidence'n

light of Ithe statutory objectives. This
process is stru&xured so that it affords
thie copyright owners reasonable
compensation and the users a fair
income—the purpcIse of the secc nd
statutocy objective. See 17 U.S.C.
801(b) (1)(B). Accordingly. a
recomITiended rate so calculated
achieves tiiis final statutory objective. in
that it reflects lhe balance between fair
compensation for the owners and a fair I

return to the u!iers. As fully discussed
above, the Register supports the Panel's
methodology in reaching its
deternIdnation (although st rejects Ias

arbitrary the Panel',s applicatiocf of that 'ethodologyin some respects) and has
adopted the Panel's overall approach in I

cmcking her recommendauon to the
Librarian.

d. The Register's Recommendeo Race

Rate setting is not a precise science.
Naitional Gable Television Assoc. Inc.,
724 F.c?d 176. 182 (D.C. Cir. 1983).
("1?atemaking generally 'is an intensely
practical affair.'he Tribunal's work
paIrticuIIariy. in both ratemaking and
royalty disIributions. necesmrily
involves estimates and approximations. I

There has never been any pretercse that
the CRT's rulings rid on prlmise
mathematical calculations; it su'vices
that they lie within a 'zone of
reaIsonabieness'). It requires evIaiuatingI
the marketplace points of reference and

temperin'g the choice of any ptopdsed'atewith the policy considecationg
ccnderpinning the objectives df CohgreSs
in cneating the license. Because this
proc'~uires the consideration of
numerous factors, the CARPs. as the
TribtIcnal 'before them, have co'nsiderab1e
discretion in setting rates designed to
achieve specific statutory objdctivas. See
RIAA v. CRT, 662 F.2d at 9 (-To tIIIe

extent ttuit the statutory objectives
determine a range of reasonable rdyaltyI
rates that would serve all these
objectives adequately but to differi,ng
degrees. the Tribunal is free td chdose
among those rates. and courts are
withdut authority to set aside the I

particular rate chosen by the Tribunal if
it lies within a 'zone of
reasonablene.s').

Discretion in setting ratm, however,
assumes that the underlying rationale
fbr mIakin'g a determination is:sound-
a finding which the Register couldI not I

make in this proceeding because tIIce
Panel's undue reliance on the rate in the
DCR license agreement. and iu'&

subsequent manipulation of the license
fee, were arbitracy actions., See Permian
Basin Area Race Cases. 390 U.S. 747
(1968) (ate setting agency alloweci to
use a variety of regulatory methocLs in
setting rates provided that the 'result is'otacbitrary or unreasonable)

'o~guently,the Register
reconimercded that the Libraridn reIject'hePanells detecminarion, which he
did. and set a new rate.

In formulating her recommendation as
to the appropriate rate for the digigal
perfocmance license, the Register. like
the Panel, considered the relevant
marketplace points of reference offered
into evidence.» These referende pdintsI
guided the Register in her task of setting
a reasonable rate for the performance of
d'igital soi'ind recordings. But unlike the
PIlnelI the Register gave more
consideration to tile rates paid for the 'erfoimanceright in the musical
compositions. because these rates
repent an actual marketplace value
fear a IIcubiic performance right in thIe
digital arena. albeit not the digital

I

performance right in sound recordings.
The Register took this approach after
finding that the DCR negotiated license
fee could not reflect accurately the

"The values of the mlevanI markeiplaee
mfemnee points. tlhe DCR negeuated license fee acid
the license fee for the performance of the musical i

wprks. Iue sub)en to a pnxeaive eirder.Iand cIeneeI
their numeriiml values lieve been omluaL
Nevertheless. the values of the peifcinnuiee rights
embodied in these lieerses figure pmmlnendy ln
the deienninaiion of the value for the digital
peifunrcenee right in sound recordings. ln faa. the
sure of clue lieerue fees esraiblishes the outer
bdundaly of & -cone of reauinableness" for this
proceeding.
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marketplace value of the digital
performance right since no such legal
right existed at the time the rate was
negouated. and the negotiating parties
were unwilling to enter a licensing
agreement for the digital performance
right absent a partnership agreement.

Nevertheless. the Register did take
into account the negotiated value of the
digital performance right in the DCR
license in making her determination
that the statutory rate should be less
than the value of the performance rights
of the musical compositions. This
determination followed from a review of
the evidence on the relative value of the
sound recording component and the
musical works component of a
phonorecord. which failed to support
the record indusuy's assertion that the
marketpiace valued the sound recording
component more than the musical
works component. This being so, the
Register evaluated the only other
relevant marketplace point of reference.
the negotiated DCR license fee. Because
this fee is considerably lower than the
total value of the marketplace license
fees which each Service pays for the
right to publicly perform the musical
works. and while not a true marker for
the value of the digital performance
right. it supports a determinauon that
the value of the performance right in the
sound recording does not exceed the
value of the performance right in the
musical works.

In addition to these factors. the
Register considered the statutory criteria
and Congress'ntent in creating the
license. Unlike the Panel. which found
that all four factors support a low rate.
the Register found that the copyright
owners did more "[t)o maximize the
availability of creauve works to the
public." see 17 U.S.C 801(b)(l)(A). and
should receive fair compensation for
their contributions in this area.
However, the three remaining factors.
especially the fourth factor. which
requires that the rate be set "[t)o
minimize any disruptive impact on the
structure of the industries involved."
see 17 U.S.C. 801(b) (1) (D), compels the
Register to consider the economic health
of the digital audio transmission
industry.

The evidence clearly shows that the
Services have been facing an uphill
battle in their struggle to achieve
profitability. At this time. the digital
audio industry is still struggling to
create a sustainable subscriber base. and
as yet. no digital audio transmission
service has shown a profit nor does any
service expect to reach profitability in
the near future. Unfortunately. the
actual state of financial health within
the industry is difficult to ascertain from

the projected budgets put forward by the
Services. Nevertheless. the 5ora rate
proposed by the Panel did not draw an
objection from the Services, indicating a
reasonable state of financial health to
absorb at least a rate set at this level.

For the foregoing reasons. the Register
recommends a rate that will not harm
the industry at this critical point in its
development and finds that a 6.5% rate
achieves this aim and meets ail other
statutory objectives. This rate reflects
the deference the Register accorded the
value of the performance right in the
musical works. the considerauon of the
financiai health of the industry. and the
recognition that copyright owners
contribute the lion share's to the
creation of new works for the public's
enjoyment.

e. Terms
On june 2, 1997, the Services

sublnitted general comments concerning
proposed terms and conditions for the
digital performance license pursuant to
the March 28. 1997, Order of the
Copyright Office. They later proposed
specific terms concerning how the
Services would make payment. how
often they would pay, and procedures
for verifying the accuracy of those
payments. including terms on
contidentiaiity, recordkeeping, and
audits. Services PF Q'jf 122-128; 284-
304. Included in their submissions were
proposed terms establishing a payment
schedule for the distribution of royalties
to the featured artists and the
nonfeatured musicians and vocalists.
Services PF 'i[9 287-289. The Panel
refused to adopt these terfns because the
Sertrices failed to present any evidence
or testimony to support their proposal.
but more importantly. because the Panel
found that "the issue of the timing of
payments from the RIAA Collective to
artists and other perfortners is not
within the scope of this pmceeding."
Report at 56 n.21.

RIAA made similar proposals on how
to administer the myalty payments, but
offered two additional considerations. a
minimum fee "equivalent to the rate
adopted in this pmceeding" and a late
fee for untimely payments. RIAA PF j['j[

125-160. The Panel rejected the
proposal to impose a minimum fee. see
discussion supra, but accepted the RIAA
proposal to impose a 1.5% late fee.

The Register supports and adopts the
Panel's decision to reject the Services
pmposed terms concerning further
distribution of royalties to certain
copyright owners by RIAA on the
grounds that no evidence was
introduced in support of the terms.
Because this is a sufficient ground on
which to reject the Services'roposed

term, the Register need not address the
Panel's determination that it lacked the
authority to consider a payment
schedule for the performing artists. The
Register also need not address the
panel's rejection of the minimum fee
because no party chose to challenge the
Panel's decision See n. 7. supra.

The parties'eactions to the terms
adopted by the Panel

The Services did not file a post-panel
motion to modify or set aside the
Panel's determination. thereby signaling
their acceptance of the Panel's
resoiuuon of any conflict between the
parties concerning the terms. However.
RIAA has raised two key items for
further review by the Librarian: The
adoption of a term which defines when
copyright infringement occurs for
purposes of the statutory digital
performance license and the creation of
a payment schedule that allows the
Services to.spread out their payment for
the performances made between
February 1996. the effecuve date of the
Act. and November 1997. the month the
Panei filed its report with the Librarian
of Congress.s4 Petiuon at 7 n. 1.

The Panel's adoption of two of its terms
was either arbitrary or contrary to law

The Register has determined that the
Panel had no authority to set terms
which attempt to delineate the scope of
copyright infringement for the digital
performance bcense. or alter a paymenr.
schedule already set by law. See Report
g.'j[ 187-189, 206{a), {b).

1. Paymenr of arrears. The Panel
adopted a term which allowed the
Services to make back payments over a
30-month period for use of the sound
recordings between February l. 1996.
and the end of the month in which the
royalty rate is set and to delay the first
payment for six months. Report 'j[g 187,
206{a). The Register has determined
however, that adoption of this term is
contrary to law

Section 114(f)(5)(B) of the Copyright
Act states that "(a)ny royalty payments
in arrears shall be made on or before the
twentieth day of the month next
succeeding the month in which the
royalty fees are set.- The "arrears"
referenced in the statute refers to the
copyright liability that accrued to the
Services for those performances made
since February 1, 1996. the effective
date of the Act. and the end of the
month in which the royalty rate is set.

r RfAA did not obiect to the panel's refuse!to
grant its request for a rnirurnurn fee in its petition.
nor dces the Register lind any reason to question
the Panel's determination. As discussed supra. the
Register finds the Panel's disposition on this issue
to be vrea reasoned and supported by the evidence.
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In spite of the express statutory
language, the Panel fashioned a
payment schedule to ease the burden ion

the Services in meeting this obligation.
The Panel found support for its action

in the 1980 jukebox rate adjustment
proceeding, in which the CRT raiml the
rate from $8 to $50, but did so in a
progressive fashion. Report $ 186. The
determination required the jukebox
operators to make the first increased
payment of $25 per jukebox per yiear on
January I, 1982. and asecond, $25
annual payment the following ye-ir. The
CRT did not require the full $50 annual
rate to be paid until January 1. 1984,
approximately three years after setting
the rate. 46 FR 884. 888, 890 (1981). The
Tribunal adopted the phase-in payment
schedule relying on its duty to set rates
in accordance with the statutory
objectives. It found that the gtaduel
increase in payments furthered the
objective concerned with minimidng
the disruptive impact on the i.ndustries.
Id. at 889. The Panel relied upon rAis
CRT decision in adopting its phase-in
program for payment of the atrears over
a 30-month period.

The Services embrace the Panel's
reliance on past CRT precedent for the
inclusion of the phase-in paynent terin
and claim that RIAA also agreed tio

allow the Services to make the -back
payments" over a period of tiine. IReply
to Petition at 14 n. 5. This assertiain,
however. is inaccurate. RIAA agreed
that a phase-in schedule would be
appropriate for the minimum fee. but
never posited such a payment schedule
for the arrears. See Tr. 2829 (I?IAA
dosing argument). By comparing
RIAA's statement on the proposal for
making payments of a minimal fee,

The recording industry propos!a that the
minimum fee be phased in to help muaimize
any disruptive effect from the fact that. for
the first time. the services are going to be
paying a fair fee—in fact. any fee at ail for
the performance of sound recordings.

Id. at 2829. see also RIAA PF $3[ I 5C!-

152. with its statement concerning the
timing of the payment of arrears,

In terms of the timing of the back paiymeint,
the statute leaves absolutely no qiuesteon as
to when the back payment from tlhe services
is due for the period from the Act's efi'ective
date through the date on which the Panel
issues its declsioit.

Section 114(f)(5)(B) says that -isny noyalty
payment in arrears shall be made on or before
the 20th day of the month next succeeding
the month in which the royalty fes are set."

Id. at 2829-2830. see also RIAA PF
$ 157, it is absolutely clear that RIAA
never agreed to a payment scheme for
the arrears that would allow the
Services to make partial payment. over
a 30-month period.

In another am mpt to support the
Panel's conclusion, the Services
construe the statutory provision broadly
anal argue that arrears refers to "any
royalty payinent in arrears" and "does
not specifically cover the back payment
for the intended period between ithe i

1995 A&a's Febriiary I, 1996. effective
date and the time the Panel sets the
performance rate." Services RF 5 157.
This as!rertion, however, is inconsistent
with the legislative history and the p)ain
language of the!»tatuite.

T'hus, the Panel had no authority to
create a gratied payment sch(eduiie for
the payment of the arreaits because the
statute (txpnessly stated when payment
was to tsceuir. Section 114(f) (!3)(B) states,
witihout: qualification, that "[a)ny
royalty payrnenis in arrears shall be
made on or before the twentieth day of
the month next,succeeding the monrhin
which the niyaliy fax are set."
(emphasis added). It is a weII-
establisihed principle that, ini
interpreting the meaning of a statute. the
language of the law is the best evidence
of its mieani.ng. Unfred Srates v. Ron Fair

i

Enterprises. Inc., 489 U.S. 235, 241
(19{39);!Norman S. Silnger. Sutheriland
Statutory Consttuctiion sec. 46.01~ (5th
ed. 1992 rev.) B(~use the statutory
language is clear on its face. the Register
fintls that thie Panel's and the Services'eliance

on the CRT 1980 jukebox
decision is arbitrary and con(rary to
well~tabiv»hed principles of lavv. And
eve:n if the statuitory language were
ambiguous. the ilegislative history
supports the Refnster's and RIAA's
interpretation of secrion 114(f) (5)(B).»

Becat.ise tine Panel's action,excqede(3
its authority. the ReEnster recommends
that: the Lib!mian reject the proExised
term bemuse its adoption would be
contrary to law.

2. Copyrightir~igement. The Panel
adopted a term which stated that "fi)f a
Service fails to make timely payments,
it will be su'bject to liability for
copyright inifringement. Such liability
willi only come about. however, fpr
knowing and willful acn w?ueh
materiailly breach the statutory license
terms." Report )[206(b). The Regiister'as

determiined that this term is
contraty to l,aw.

RIAA contendis that the Panel,
"usurped the authority of Article III
courts by attempting to define the
circumstances where the Services are
liable for copyright infringement,."
Peti:tion at 7 n.l., In response, the

» S. Rap. Ni». l04-f28. at 30 (1995) (-If the
royalty fats have not been sat ai the time of
petfotmar»t:e. tt»a performing entity must a)(me tt»

pay ir»a tayalty faa iu be determined iznder this
subsection by tit» swat»trash day of th'e moiitth
following the tt»umh in which the rates are sc.t"L

Services argue that the L(PRSRA
suppons the Panel's suggestion that
minor technical violations shoulld nbt
result in art infidngement actioni
Seirvices Reply to Petition at 14 'n.5. 'pecifically.the Services point to
section 114(j)(7)(B) which limits
complement to the performance of i

sound recordings from a single album.
which Congress included "[t)o avoid
imposing liability for programming that
unintentionally may exceed the
cofnpl(imeht." S. Rap. No. 104-128. at
35 '(1995).

The iRegister acknowledges that
Congress made provisions to protect
users from copyright liability for
prttgramming tliat unintentionally
exceeds the complement, see 17 U.S.C.
114())(/), but she finds it impermissible
to expand a particular provision of the
copyright law which limits copyright
liability under one set of circumstances
to include additional limitations not
cotitemplated by Congnm. Fame
Publishing Co. v. Alabama Custom
Tape. I'nc...507 F.2d 667. 670 (5th Cir.)
cerire deni ed. 423 U.S. 841 (1975) ("We
beinn bty noting, thar the compuieory'icense

provision is a limited exception
to the copyright holder's exelusiive right
to decide who shall make use of his,
composition. As such. it must bi..

construed narrowly. lest the exception
destroy. rat,her than prove, the rule. i

Thus we should neither expand'he'copeof the compulsory license'rovisionbeyond what Congress
intended in 1909. nor interpret it in i

such a vvay as to frustrate that
puirpose-).sa

E!3ut rinort( importantly. in examining
the legiislative history. it is clear that
Congress mieant for the CARP to have
limited authority in adopting reasonable
terms.

By terms. she Committee means generaiily
such details as how payments are to be made.
when. and other accounting matters'such as'repreacribed in section 115). In ad ditioin.
the Librarian is io establish related terms
un&ier sieetion 114(i)(2). Should add(tional
terms be necessary to effectively implement
the statmory license. the parties mey
negotiate such provisions or the C~s may 'rescribethem.

S. Rep. No. 104-128, at 30 (199.'i). This
lariiguage clearly indicates that the CARP
had authority to set rea!ronable terms
only so far as those ternis insured the
smoot?i administration of the license.
There is no indication in the statutory
language or in the legislative hL» tory
that the scope of the terins should go

»'t»t»stass defi»»tsi the scope of the digital
par(otmat»ce nghi granted m tl»a copyr!ght owtter
and ut»dtlr what circumstances a digital audio
service i»it(st tt((es (hat right. Se.. e.g., i 7 U.S.C. I (4
(d):and (i!) (5L
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beyond the creation of a workable
administrative system and reach
substantive issues. such as defining the
scope of copyright infringement for
those availing themselves of the
statutory license.

Congress carefully delineated the
scope of the digital performance right
and the limitations on that right within
the provisions of the statute. Secuon
114(d). entitled "Limitations on
Exclusive Right." states with specificity
when a performance by means of a
digital audio transmissions is not an
infringement. just as section 114(f) (5)
defines when a public performance of a
sound recording by means of a
nonexempt subscription digital
transmission is not an infringement. For
the Panel to fashion a term further
delineating the issue of copyright
infringement when Congress has already
acted is an iinproper exercise of
authority beyond that granted under the
statute.

Accordingly, the Register finds that
the Panel had no authority to set a term
construing the meaning of copyright
infringement for purposes of section
114. See Report 11'I 188. 206(b). Because
the Panel's action exceeded its
authority. the Register recommends that
the Librarian reject the proposed term
because its adopuon would be contrary
to law.

f. Other Issues
l. Fjfecrive dare. Section 114(i) (5) (B)

states that payments in arrears for the
performance of sound recordings prior
to the setung of a royalty rate are due
on a date certain in the month following
the month in which the rate is set. Both
the Panel and RIAA assume that the
"date the royalty rate is set" is the date
the Panel submits its report to the
Librarian of Congress. See Report '1 186:
Petition at 7 n.l. The Register disagrees
with dus assessment.

Section 802(g) governs judicial review
of the Librarian's decision with respect
to CARP determinations. The section
allows an aggrieved party 30 days to file
an appeal with the United States Court
of Appeals for the District of Columbia
Circuit. but does not relieve a party of
his or her obligation to make royalty
payments during the pendency of the
appeaL In the event that no appeal is
taken. the section states that -the
decision of the Librarian is finaL and
the royalty fee * * shall take effect
as set forth in the decision." 17 U.S.C
802(g). Neither section 114 nor chapter
8 makes further reference to the possible
effective date of royalty rates.

As discussed in an earlier order
setting a rate for the satellite
compulsory license. 17 U.S.C. 119. the

Register interprets the decision
referenced in section 802(g) "to mean
the decision of the Librarian. and not
the decision of the CARP, since section
892(g) only refers to the decision of the
Librarian. Consequently. the Register
concludes that only the Librarian of
Congress has the authority to set the
effective dates of the royalty rates in this
proceeding.- Rate Adjusunent for the
Satellite Carrier Compulsory License. 62
FR 55?54 (1997). See also RIAA v. CRT,
662 F.2d at 14 ("When the statute
authorizing agency acuon fails to
specify a timetable for effectiveness of
decisions. the agency normally retains
considerable discretion to choose an
effective date-) (footnote omitted). This
reasoning applies equally to the current
proceeding, since no other guidance for
setting the effective date is to be found
in the statute or the legislative history.

The Register has pondered the
question of an appropriate effective date
and believes that the Panel's concern
with minimizing the disruptive impact
on the structure of the industries
involved was weil founded. See
discussion supra concerning the
economic health of the Services.
Consequently, the Register proposes an
effective date ofJune 1. 1998. which
would require the Services to make full
payment of the arrears on July 20, 1998.
in addition to the payment for the
month of June 1998, with subsequent
payments to RIAA on the 20th day of
each subsequent month. This date
provides the Services with a measured
amount of time to provide for any
necessary adjustments in their business
operations to meet their copyright
obligauons.

The Tribunal took a similar course
when it set the effecuve date for
implementing the rate increase for
making and distributing phonorecords
approximately six months after
publication of its final rule. Section 115
Rate Adjustment Proceeding, 46 FR
10486 (1981). The Tribunal chose not to
implement the rate change immediately
in order to minimize the effect of the
upward adjusunent on the copyright
users. The United States Court of
Appeals for the District of Columbia
Circuit upheld the Tribunal's decision
to postpone the effective date because:

The Tribunal's opinion demonstrates its
concern -to minimize disruptive impacts" on
the recording indusoy. and its view that the
eifecdve date of a royalty adjustment should
be arranged so as to be -less disruptive to the
industries." Although the Tribunal
concluded that a single increase to the fuli
four-cent rate would not be unduly
disruptive. it was within the Tribunal's
discretion io give the indusny adequate lead
time io prepare for the increase.

RIAA v. CRT. 662 F.2d at 14 (citauons
omitted).

2. Value ofanindividual performance
ofa sound recording.

The Register notes that the Panel
stopped prematurely in its
consideration of the value of the public
performance of a sound recording. Its
entire inquiry focused on the value of
the -blanket license" for the right to
perform the sound recording. without
once considering the value of the
individual performance—a value which
must be established in order for the
collecting entity to perform its function
not only to collect. but also to distribute
royalties. Consequently. the Register has
made a determination that each
performance of each sound recording is
of equal value and has included a term
that incorporates this determination.

To do otherwise requires the parties
to establish criteria for establishing
differential values for individual sound
recordings or various categories of
sound recordings. Neither the Services
nor RIAA proposed any methodology
for assigning different values to different
sound recordings. In the absence of an
alternative method for assessing the
value of the performance of the sound
recording. the Register has no
alternative but to find that the value of
each performance of a sound recording
has equal value. Furthermore, the
structure of the statute contemplates
direct payment of royalty fees to
individual copyright owners when
negotiated license agreements exist
between one or more copyright owner
and one or more digital audio service.
To accommodate this structure in the
absence of any statutory language or
legislative intent to the contrary. each
performance of each sound recording
must be afforded equal value.

This determination does not alter the
statutory provision that specifies how
the copyright owner of the right to
publicly perform the sound recording
must allocate the statutory fees among
the recording artists. See 17 U.S.C.
114(f) (2).

3. Audit of the designated collective.
Although the membership of the
collective represented by RIAA includes
over 275 record labels which create
more than 90 percent of all legitimate
sound recordings sold in the United
States. it does not represent the record
companies responsible for the creauon
of the remaining 10% of the sound
recordings. Report 9 20. Nevertheless.
the Panel found. and the Register
concurs. that the parties'uggestion to
designate a single entity to collect and
to distribute the royalty fees creates an
efficient adminisuative mechanism.
Report g 184.
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It is common practice, however. for
the government body making such
designations to implement,safeguards to
monitor the functions of the collective.st
To this end. the Register recommends
new terms that afford the copyright
holders a right to audit the collective's
practices in handling the royalty fees.
The Register takes this step to iiisure
copyright holders access to the!records
of the organization charged with the
fiduciary responsibility of making an
equitable distribution among those
entitled to receive a portion of t!he
funds, while at the same time piaserving
the confidentiality of the organization's
business records. These terins ttiirror
those formulated by the parties and
adopted by the Panel which allow the
collective to audit the business records
of the Services to insure proper payment
of the royalties.

4. Deducrion ofadministrative co!xs.
Neither the parties nor the Panel gave
any consideration to the manne in
which the collecting entity would
deduct from payments to copyright
owners its costs of administering the
funds it receives and disburses.
Nevertheless. the Panel should iiave
addressed this key term of tlhe
compulsory license. Therefore. the
Register finds it necessary to establish
an additional term that perniits the
collecting entity to deduct fixam the,
royalties it pays to copyright owners the
costs it incurs in administering the
funds. so long as the costs deduced are
reasonable and are no more than the
actual costs incurred by the coll~ig
entity.

5. Unknown copyright owners. The
digital audio services will pay royalties
on all sound recording performances
without regard to the further
disbursement of these fees to the
numerous copyright holders. The
collective will have little difFiculty in
identifying and locating the
overwhelming majority of the copyright
holders entitled to receive a portion of
the fees, since the membership of the
collective represents the inuuasts of the
copyright holders in over 90% of all
sound recordings. Problems may arise,
however. as RIAA attempts to identity
and locate the copyright hoiiders to the
remaining 10% of the sound. reairdings.
ln anucipation of the likelihood that

» A govcrnmcnrs general policy aaward the
regulation of co!Iccuvc adminiauaiiun s)xauld te m
limit guvenuneni intervention m uniy -that which
is necessary io faciliu&bi the effective operations& of
the collective adminiauuuon organhauon.
consistent with the private character of the rights
involved. while chcckua possible ai&uaea by that
cc&i!active in the least intrusive mamacc pcnaibic
within" the overall context of the society .involved.
David Sinacore-Guinn. Coliecdve Adminiauatban of
Copyrighu and Neighbaring Rights.,544 (!993).

R.IAA will not be able to locate all
copyright holders„ the Register
recommends the adoption of a term that
segregate 'he fees for unknow'n
copyright owners into a separate trust 'ccountfor future distribution to the
rightful owner. or in the event that the
owner is not found, allows the
colletzive to use the fu.nds,afte!l a perio&P
of three years. see 17 U.S.P. 507(b), to,
offset its administ!rative costs associated
only with the collection and
distribution of royalty fees collected
under the statutory license.

6. Rates for orher types ofdigirai
audio seridces. The rates and terms
announced in this notice apply to DCR,
DMX. and Muzak. the three digital
audio transmission services
pa!ticipating in this procettxfing, an'd to'nyother digital audio trarismission
service that avails itself of!Pe
compulso!!y license. provfcled that &Jie

service is of th,e sa!me type. The Re@ster
raises this point to avoid away cpnhpion,
over the Panel's statement '!whir!.h
ir!splice that th!e rates and terms set in
this proce&ing "sihall be bfndittg oti all
copyright owners of sound recqrdings
and entitics performing sound
recorclingfsj." Report $ 1. citing 17 i

U,S.C. 114 (f)(2'). A general provision.
however. must be read in conjunction
with more specific statutory language;'nthis case. section 114(f) (4) (A), which
provides for additional rate adjustment 'roceardingsupon petition from any
copyri.ght owner or entity ~drmifig
sound recordings when a new type of
digital auclio ttansmission becomes or L&

about to barcome operation JI.

VL Conclusion

ln considering the evidence in the
re"ord. the, contentions of the parties.
and the statutory objec!dves, the Refilter
of Copyrights recommends that the
Librarian adopt a statutory tate ~for the ~

digital performance of sound recordings;,
pursuant to 17 U.S.C. 114, of 6.5% of
gross revenues from subscribers residing
within the United States.

ln additi:on. the Register ~ecolnmqnds,
that the Lilbrari!an adopt the reasonable,
temis!propounded by the Planel, ex'.pt,
for those terms concerning the Iiayment
schedule for arrears and potential
limitations on the scope of copyright
inf'ringement. The Register,also
recommends setting June 1, 19)8. a4 the,
effecti ve date for implementing the new
rate and terms in order to ease the
burden on each Service on Inee!dng its
initial obligations under the statutoiy
license.

c

VII. The Order of the Librarian of
Congress

Having duly considered the
recommendations of the Register of
Copyrights +~ding the Report of the
Copyright A!bite«&tion Royalty Panel in
the matte&r to set taasonable terms and
)at@ for the digital performance right in
sound recordings. 17 U.S.C. I!14. t'e
Libr riari of Congress fuliy endorses and
adopts her recommendation to set the
!ate for the statutory license at 6.5% oi&

gross revenues from U.S. residential
subscribers. This rate shall apply io
those digital audio services represents
in this proceeding and any other eligible
digital audio service of the same type
that subsequently enters the market and
inakes use of the statutory license. The
Librarian of Congress also adopts the
Regi'&ter'!& recommenclation to reject the
terms concerning potential liniits on
what constitutes copyright infringement
«ind Ihe proposed schedule for the
payment of'he arrearw&.

~ For the reasons stated in the, Register's
recottimendatdon. the Librarian is
exercdsinII hL«i authority under 17 lJ.S.('..
802(i) and is issuing this order which
adopts new Copyright Office regulations
settirig reasoriable terins and rates for
the digita1 performance right in sound
i!ecot!dlnits.

List 4'ubjects in 37 CFR Part 260

Copyright. Digital Audio
Tia!L»missions. Performance Bight!
Sound Recordings
Final'. Reggiiation

In H&ideration of the foregoing, pair
260 df 37'FR is added to read as
follow!vs:

PART 26I)—USE OF SQUIRED
RECORDINGS IN A DIGITAL
PERFORggANCE

Sec.
260.1~ GeneraL
260.2 Royalty fees for the digitai

perfomaance of sound recordings.
~

260.3 Teams for making payment of r&'&ya)ry

fees.
260.4 'onfidential information and

statenients of adcouiit.
260.5! Verification of statements of account.
260.6 Verification of royalty payanents.
260.7 i Unknown copyright ownem.

Authority: 17 U.S.C. I:I 4. 801(b) (I).

g 260.4 GeneteL

,

(a) 'Thia part 260 establishes tenris and
rates of royalty payments for tI)!e pi'iblic'.
perfonnance of sound recordings by
nonexempt subscription digital
uansinission services in accortianc!e
with the provisioris of 17 U.S.C. 11!4 an!d
601(b) (I).
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(b) Upon compliance with 17 U.S.C.
114 and the terms and rates of this part,
a nonexempt subscription digital
transmission service may engage in the
activities set forth in 17 U.S.C. 114.

g 260.2 Royalty foos for tha digital
porformanco of sound recordings.

(a) Commencing June 1. 1998, the
royalty fee for the digital performance of
sound recordings by nonexempt
subscription digital services shall be
6 5% of gross revenues resulting from
residential services in the United States.

(b) A nonexempt subscription digital
transmission service (the -Licensee-)
shall pay a late fee of 1.5% per month.
or the highest lawful rate. whichever is
lower, for any payment received after
the due date. Late fees shall accrue from
the due date unul payment is received.

(c) (I) For purposes of this section,
gross revenues shall mean all monies
derived from the operation of the
programming service of the Licensee
and shall be comprised of the following:

(i) Monies received by Licensee from
Licensee's carriers and directly from
residential U.S. subscribers for
Licensee's programming service;

(ii) Licensee's adverusing revenues (as
billed). or other monies received from
sponsors if any. less advertising agency
commissions not to exceed 15% of those
fees incurred to recognized advertising
agency not owned or controlled by
Licensee:

(iii) Monies received for the provision
of time on the Programming Service to
any third party;

(iv) Monies received from the sale of
time to providers of paid programming
such as infomercials:

(v) Where merchandise or anything or
service of value is received by licensee
in lieu of cash consideration for the use
of Licensee's programming service. the
fair market value thereof or Licensee's
prevailing published rate. whichever is
less;

(vi) Monies or other consideration
received by Licensee from Licensee's
carriers. but not including monies
received by Licensee's carriers from
others and not accounted for by
Licensee's carriers to Licensee. for the
provision of hardware by anyone and
used in connection with the
Programming Service:

(vii) Monies or other consideration
received for any references to or
inclusion of any product or service on
the programming service: and

(viii) Bad debts recovered regarding
paragraphs (c) (1) (i) through (vii) of this
section.

(2)Gross revenues shall include such
payments as are in paragraphs (c) (1) (i)
through (viii) of this section to which

Licensee is entitled but which are paid
to a parent. subsidiary, division. or
affiliate of Licensee. in lieu of payment
to Licensee but not including payments
tu Licensee's carriers for the
programming service. Licensee shall be
allowed a deduction from "gross
revenues" as defined in paragraph (c)(1)
of this section for affiliate revenue
returned during the reporting period
and for bad debts actually written off
during reporting period.

(d) During any given payment period.
the value of each performance of each
digital sound recording shall be the
same.

$ 260.3 Torms for making paymont of
royalty fooc.

(a) All royalty payments shall be
made to a designated agent(s), to be
determined by the parues through
voluntary license agreements or by a
duly appointed Copyright Arbitration
Royalty Panel pursuant to the
procedures set forth in subchapter B of
37 CFR. part 251.

(b) Payment shall be made on the
twentieth day after the end of each
month for that month, commencing
with the month succeeding the month
in which the royalty fees are set.

(c) The agent designated to receive the
royaity payments and the statements of
account shall have the responsibility of
making further distribution of these fees
to those parties entitled to receive such
payment according to the provisions set
forth at 17 U.S.C. 114(g).

(d) The designated agent may deduct
reasonable costs incurred in the
administrauon of the distribution of the
royalties, so long as the reasonable costs
do not exceed the actual costs incurred
by the collecting entity.

(e) Commencing June l. 1998, and
until such time as a new designation is
made. the Recording Industry
Association of America. Inc. shall be the
agent receiving royalty payments and
statements of accounts.

$200A Conf)donga) infonnagon and
sfatcmonts of cccoant

(a) For purposes of this part.
confidential information shall include
statements of account and any
information pertaining to the statements
of account designated as confidential by
the nonexempt subscription digital
transmission service filing the
statement. Confidential information
shall also include any informauon so
designated in a confidentiality
agreement which has been duly
executed between a nonexempt
subscription digital transmission service
and an interested party. or between one
or more interested parties: Provided that

ail such information shall be made
available. for the verification
proceedings provided for in 55260.5
and 260.6 of this part.

(b) Nonexempt subscription digital
transmission services shall submit
monthiy statements of account on a
form provided by the agent designated
to collect such forms and the monthly
royalty payments.

(c) A statement of account shall
include only such information as is
necessary to verify the accompanying
royalty payment. Additional
information beyond that which is
sufficient to v'erify the calculation of the
royalty fees shall not be included on the
stateinent of account.

(d) Access to the confidential
information pertaining to the royalty
payments shall be limited to:

(1) Those employees of the designated
agent who are not also employees or
officers of a sound recording copyright
owner or performing artist. and who. for
the purpose of performing their assigned
duues during the ordinary course of
business. require access to the records;
and

(2) An independent and qualified
auditor who is not an employee or
officer of a sound recording copyright
owner or performing artist, but is
authorized to act on behalf of the
interested copyright owners with
respect to the verificauon of the royalty
payments.

(e) The designated agent shall
implement procedures to safeguard all
confidential financial and business
information. including but not limited
to royalty payments. submitted as part
of the statements of account.
Confidential information shall be
maintained in locked files.

(f) Books and records relating to the
payment of the license fees shall be kept
in accordance with generally accepted
accounting principles for a period of
three years. These records shall include.
but are not limited to. the statements of
account. records documenting an
interested party's share of the royalty
fees, and the records pertaining to the
administration of the collection process
and the further distribution of the
royalty fees to those interested parties
enutled to receive such fees.

g 260.5 Verification of statomonfs of
account.

(a) GeneraL This section prescribes
general rules pertaining to the
verification of the statetnents of account
by interested parties according to terms
promulgated by a duly appointed
copyright arbitration royalty panel.
under its authority to set reasonable
terms and rates pursuant to 17 U.S.C.
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I ) 4 and 801(b)(1). and the Librarian of
Congress under his authority pursuant
to 17 U.S.(. 802(fl.

(b) Frequency ofverification.
Interested parties may conduct a single
audit of a nonexempt subscription
digital transmission service during any
given calendar year.

(c) Norice ofintenr ro audit. Interested
parties must submit a notice of intent to
audit a particular service with the
Copyright Office. which shaH pubiish in
the Federal Register a notice
announcing the receipt of the notice of
intent to audit within 30 days of the
filing of the interested parties'otice.
Such notification of intent to audit shall
also be served at the same time on the

g.to be audited.
( Retention ofrecords. The party

requesting the verification procedure
shall retain the report of the verification
for a period of three years.

(e) Acceparhle verfficatian procedure.
An audit. including underlying
paperwork, which was performed in the
ordinary course of business according to
generally accepted auditing standards
by an independent auditor. shall serve
as an acceptable verification procedure
for ell parties.

(fl Casts ofthe verification procedure.
The interested parties requesdng the
verification procedure shall pay far the
cost of the verification procedure,
unless an independent auditor
concludes that there was an
underpayment of five (5) percent or
more: in which case, the service which
made the underpayment shaH bear the
costs of the verification ure.

(g) Interested parties. For purposes of
this section. interested parties are those
copyright owners who are entitled to
receive royalty fees pursuant to 17
U.S.C. 114(gj. their designated agents. or
the entity designated by the copyright
arbitration royalty parml in 37 CFR
260.3 to receive and to distribute the
royalty fees.

5260$ VeNicatlon cf rcyeitir Farrteetts.
(a) ~. This section prescribes

general rules pertaining to the
verificadon of the payment of royalty
fees to those parties entitled to receive
such fees. according to terms
promulgated by a duly appointed
copyright arbitration royalty panel.
under its authority ta set reasonable
terms and rates pursuant to 17 U.S.C.
114 and 801 (b)(1). and the Librarian of
Congress under his authority pursuant
to 1? U.S.C. 802(fj.

{b) Frequencyofverificarfon.
Interested parties may conduct a single
audit of the entity making the royalty
payment during any given calendar
year.

(c) Nodce ofinrenr ro audir. Interested
parties must submit a notice of intent, to
audit the entity making the royalty
payment with the Copyright Office.
which shall publish in the Federal
Reghter a notice announcing the 'receipt
of the notice of intent to audit within 30
days of the filing of the interested
parties'otice. Such notifica{ion of
interest shall also be served at the serac
time on the party to be audited.

(d) Rerentioa ofrecortfs. The party
requesting the verification pmcedure
shall retain the report of the verificadon
for a period of three years.

(e) Acceptable vertticarion pracedtrre
An audit. including underlying
paperwork, which was performed in the
ordinary course of business accordinij to
generally accepted auditing sIanr{ards
by an independent auditor. shall serve
as an acceptable verification procedule
for aH paraes.

(fl Casts of the verificadon prorredure.
The interested parties requesting the ~

verificatian procedure shall pay ibr die
cost of the verification procedural
unless an independent auditor
concludes that there was an
underpayment af five (5) perdent 'or

more: in which case. the entity which'ade

the underpayment~ the
costs of the verification pmcedurrlr.

(gl Interested parties. For purposes of
this section. ittterested parties are those
copyright owners who are entitled to,
receive royahy fees pursuant eo 1?
U.S.C. 114(gj. or their designated agents.

5260.7 Ualmcwn cop}rrlyht ow'nets.

If the designated coHecting'ageistis'nableto identiiy or locate a copyright
owner who is entitled to receive a
royalty payment under this ~. (he ,'ollectingagent shall retain the required
payment in a segregated trust'account
for a period of three years from the date
of payment. No claim to such payment
shall be vaBd after the expiration ~of tbe
three year period. After the expiration of.
this period. the collecting agent may use
the unclaimed f'unde to offset: the cost; of
the administration of the collection and
distribution of the royalty fees.

Dated: April 1?. 1998.

Marybeth Peters,
Registerof~rs.
James H. MBngtcn.
TheLibrarian ofCrnrgreaa.
IPR Doc. 98-12266 Filed 5-7-98: 8:45 aml

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Pari 52

IFRL 22&4J

'pprav'al and Promulgalori of State
lmplemenialion Plans

CFR Conection
In title 40 of the Code of Federal

Regulations. part 52 I 52.1019 to end).
revised as ofjuly 1. 1997. in aplrend{x
D ta part 52'. on'page 610. in'the first,'
and secbnd'columns. equations 8-I &d '

d-2 were in'advertently omiaed.
'dditionally. the second line in the:
legend for Equation D-2 was incorrectly
printed. The missing equations and I

corrected line should read as foHows:

'ppeadix D to Part '52—'Det(er !~iron,
of Sulfur Dioxide +~re&ans Fropt

'talienaty Sources by Continuous
Monitors .

X ~'quationM

~'ebs: g„:(gxa} (g&,.}~

8, 8, e e

,
&.9?5 &I-e/2. and

0
i

a ,'0; e

l

sLLtra cIres~
'EIaART81)NT OF COMMERCE~

Nabonal Oceania and Atmospheric,
Adrninistrab on

,

50 /FR,Pa+545
( (Docket lec. 0608180~, et 1 LD
022688AI

'Frsher100 of the'ortheastern United
'talea Norturast Nlulbspecies,
, Fishery,; FrameWork Adjuetlnen't 25

,

Ca~*on
i AG6ucvt National Marine Fisheries
Service (NMFS), National Oceanic and

'trltospheric Administration (NOAA).
Commerce.
Actrairr Final rule: correction.

; 6uttMAav: This rule removes regulatory
,'language inadvertently added. clarifies
'he'raised footrope requirement for
SmaH Mesh Area 1 & 2. and corrects an

JATO
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contrary ro public interest sine
immediate action is needed to close a
portion of the waterway and protect the
maritime public from the hazards
associated with this fireworks display.

Background and Purpose

On August 31, 1998. Fireworks by
Grucci submitted an applicant to hold a
fireworks program on the waters of
Upper New York Bay in Federal
Anchorage 20C The fireworks program
is being sponsored by Hoboken Floors.
This regulation established a safety zone
in all waters of Upper New York Bay
widun a 360 yard radius of the
fireworks barge approximate position
40-41-22N 074-02-22W (NAD 1983).
approximately 360 yards northeast of
Liberty Island. New York. The safety
zone is in effect from 9:30 p.m. unul
10:45 p.m. on Saturday, September 19,
1998. There is no rain date for this
event. The safety zone prevents vessels
from transiting a portion of Federal
Anchorage 20C and is needed to protect
boaters ft'otii the hazards associated with
fireworks launched from a barge in the
area. Recreational and commercial
vessel traffic will be able to anchor in
the unaffected northern and southern
poruons of Federal Anchorage 20C.
Federal Anchorages 20A and 20B, to the
north. and Federal Anchorages 20D and
20E. the south, are also available for
vessel use. Marine traffic will still be
able to transit through Anchorage
Channel. Upper Bay, during the event as
the safety zone only extends 125 yards
into the 925-yard wide channel. Public
notifications will be made prior to the
event via the Local Notice to Mariners
and marine information broadcasts.

Regulatory Evaluation

This final tule is not a significant
regulatory action under section 3(f) of
executive Order 12866 and does not
require an ~ment of potential costs
and benefits under section 6(a) (3) of that
Order. It has not been reviewed by the
Office or Management and Budget under
that Order. It is not significant under the
regulatory policies and procedures of
the Deparunent of Transportation (DOT)
(44 FR 11040. February 26. 1979). The
Coast Guard expects the economic
impact of this final rule to be so
minimal that a full Regulatory
Evaluation under paragraph 108 of the
regulatory policies and procedures of
DOT is unnecessary. This finding is
based on the limited marine traffic in
the area. the minimal time that vessels
will be restricted from the zone. that
vessels may safely anchor to the north
and south of the zone. that vessels inay
still transit through Anchorage Channel

during the event. and extensive advance
notifications which will be made.

Smail Entities
r Under the Regulatory Flexibility Act

(5 U.S.C. 601 er seq.). the Coast Guard
considered whether this rule will have
a significant economic impact on a
substantial number of small entities.
"Small entities" include small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields. and governmental jurisdictions
with populations of less than 50.000.

For reasons discussed in the
Regulatory Evaluation above, the Coast
Guard certifies under section 605(b) of
the Regulatory Flexibility Act (5 U.S.C.
601 er seq.) that this final rule will not
have a significant economic impact on
a substantial number of small entities.

Collection of Information
This final rule does not provide for 8

collection of information under the
Paperwork Reducuon Act of 1995 (44
U,S.C. 3501 et seq.).

Fed~
The Coast Guard has analyzed this

Qnal rule under the principles and
criteria contained in Executive Order
12612 and has determined that this final
rule does not have sufficient
implications for federalism to warrant
the preparation of 8 Federalism
Ammment.
Environment

The Coast Guard has considered the
environmental impact of this final rule
and concluded that under Figure 2-1,
paragraph 34(g). of Commandant
Instruction M16475.1C. this final rule is
categorically excluded from further
environmental documentation. A
"Categorical Exclusion Determination"
is available in the docket for inspection
or copying where indicated under
ADDRESSES.

List of Subjeeas in 33 CFR Part 165

Harbors. Marine safety, Navigation
(water). Reporting and recordkeeping
requirements, Security measures.
Waterways.

Regulation
For the reasons discussed in the

preainble. the Coast Guard amends 33
CFR part 165 as follows

PART 165—fANENDEOJ

1. The authority citation for part 165
continues to read as follows:

Authority: 33 V.S.C. 1231: 50 V.S.C. 191:
33 L05-1(8) 6.04-1. 6.04-6. and 160.5: 49
CFR 1.46.

2. Add temporary 5165.T01-144 to
read as follows:

g 165.701-144 Safaty Zona: World Yacht
Cruiaaa Firalsarks, Now York Harbor, Uppar
Bay.

(a) Location. The following area is a
safety zone: all waters of New York
Harbor. Upper Bay within a 360 yard
radius of the fireworks barge in
approximate position 40-41-22N 074-
02-22W (NAD 1983). approximately 360
yards northeast of Liberty Island. New
York.

(b) Effective period. This section is
effective from 9:30 p.m. until 10:45 p.m.
on Saturday, September 19, 1998. There
is no rain date for this event.

(c) Regulations. (1) The general
regulations contained in 33 CFR 165.23
apply.

(2) All persons and vessels shall
comply with the insuuctions of the
Coast Guard Captain of the Port or the
designated, on scene patrol personneL
U.S. Coast Guard patrol personnel
include commissioned, waltant. and
petty officers of the Coast Guard. Upon
being hailed by a U.S. Coast Guard
vessel via siren, radio. flashing light, or
other means. the operator of a vessel
shaQ proceed as directed.

Dated: September 10, l998,
RF ~
Captain, U.S, Coast Guard, Captain ofthe
port, iVew York
(FR Dac. 98-25051 Filed 9-17-98; 8:45 amj
oailÃ8 cooK 4a14 1$4$
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Copyright CNlco

37 CFR Part 253

(Docket Na. 96-6 CARP NCBRA]

Nonccmmorclal Educational
Br edcactillg Cblnpillcory Llconco

AaSNCY: Copyright Office. Library of
Congress.
ACTtcw: Final rule and order.

sULIMARYi The Librarian of Congress.
upon the recommendation of the
Register of Copyrights. is announcing
the rates and terms of the
noncommercial educational
broadcasting compulsory license for the
use of music in the repertoires of the
American Society of Composers,
Authors and Publishers and Broadcast
Music. Inc. by the Public Broadcasting
Service, National Public Radio and
other public broadcasting enuties as
defined in 37 CFR 253.2. for the period
1998-2002. The Librarian is adopting

JA-0081
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the determination of the Copyright
Arbitration Royalty Panel (CARP).
EFFECTIVE DATE: January 1, 1998.
ADDRESSES: The full text of the CARP s
report to the Librarian of Congress is
available for inspection ancl copying
during normal business hours in the
Office of the General Counsel, James
Madison Memorial Building, Rt)om LM-
403, First and Independence Avenue.
S.E., Washington. D.C. 20559-6!XO. It is
also available on the Copyright Office s
website: (http://lcweb.loc.gov/
copyright/carp).
FOR FURTHER tNFORMATION CONTACT:
David O. Carson. General Couneiei or
William j. Roberts. Jr.. Senior A)torney
for Compulsory Licenses, P,.O. Box
70977. Southwest Station, Wasl;iington,
D.C 20024. Teiephone (202} 707-8380.
SUPPLEMENTARY INFOReeATION:

I. Background
Section 118 of the Copyright Act. title

17 of the United States Code, creates a
compulsory license for the publ!lc
performance of published nondkamaitic
musical works and published pictorial.
graphic and sculptural works in
connection with noncommercial
broadcasting. Terms and rates fair this
compulsory license. applicable to
parties who are not subject to privately
negotiated licenses. are pub!lished in 37
CFR part 253 and are subject to
adjustment at five-year intervals. 17
U.S.C. 118(c). As stipulated by the
parties. the terms and rates adopted:ln
today's order are effective for the period
beginning January 1, 1998 They will be
effective through December 31. 2002.

The noncommercial educational
broadcasung compulsory license
provides that copyright owners and
public broadcasting entities may
voluntarily negotiate licensing
agreements at any time. and that suclh
agreements will be given effi~ in lieu
of any deterinination by the Librarian of
Congress provided that copies of such
agreements are filed with the Register of
Copyrights within 30 days of their
execuuon. Those parties not subject to
a negotiated license must fol.low the
terms and rates adopted through
arbitration proceedings conduct!xi
under chapter 8 of the Copyidght Act.

The Library published a notice in the
Federal Register requesting comments
from interested parties as to the need, of
a CARP proceeding to adjust: the section
118 terms and rates. 61 FR 54458
(October 18. 1996). After a pron acterl
negotiation period, several parties
submitted proposals for royeilty fees and
terms with respect to certain uses by
public broadcasting entities of
published musical works and published

pictorial. graphic and sculptural works,
The Library published these pr'oposals'n

the Federal Regjster. in accordance
with 37 CFR 251.63, and adopted them
as final regulatioris effective January l.'998See 63 FR 2142 (january 14,
1998).

Certain parties notif)ed the L'ibraiiy
tiiat agreement could not be reached for
the u.e of musical works aii)d fiat a,

CARP would be required. The I ibrary
initiated a CARP proceedir)g on January
3I3. 19198. and the CARP deliveted its
report to the Libradan on Jil)ly I?2. 19981
Today's final tule end order adopts thaI!
repori'..

II. Parties to This Proceeehng

As noted above, ceroein parties could
not reach agre.ment as to t'e proper
adjustment of the royalty nites and
terms for the use of musical works. The
miusical works at imue are those
belonging to compiosers and publishers
affiliated with the American Society of
Composers. Authoirs and Pjibli&her4
(ASCAP) and to composers'nrj
pubIL~ hers affiliated with Broadcast
Music. Inc. (BMI). The pubhc
bioadmsting entities wishing to make
u!e of thar miiLsic;II works are the
PI)blic Broiadcasting Servioe (PBS),
National Public Radio (NPA), and other
public broadceisting entitik& as ref)r)ed
in 37 CFR 253.2.

ASCAP and BMI are both performing
ri}Ihts societies which. among other
things. license the inonexclusive right to
perform publicly the copyrighted
musical compcisitions of their rmpective
members..ASCAP and BMI filed
separate written diirect cases in ithis i

proceeding, and each sought a &eparate
royalty fee for the use of m!1)sical werks
wlthiri their respective catariogtIes.

PBS is a non-profit membership
coirpoiatio n wl'uch, among other things,
represents the;interests of iis meinber
noncommercial educationaj
broadmstiing s!auoii)s in rate setIing and
royalty distribution proceedings in the
Unitecl States, Ca)u!da. and',in E'proIIe.
NPR i a nion-profit membelwhip
organization dixiicated to the
development of a diverse
noncommercial educational radio
programming service. PBS and NPR
submitted a joint written direct case in
this proceeding anti are referred to in
this final rule a:nd order as "Public
Broadcasters.- The Corporation for 'ublicBroadcasting (CPB). which
provides fundiing for both PBS and NPR,
is also represented in this plroc*dir}g,
though it is not a u.'wr of music.

ID. Prior History of Section 118 Rate
Adjustments

Congress intended that the partiies
affected by the section 118 compulsori/
license negotiate reasonable Ijcen~&e
rates and terms. If the parties could not
agree, the Copyright Royalty Tribunal
(CRT) was to establish rates and terms
in 1978 aind at five-year periods
thereafteir if necessary. In section 118,
Congpm'ave the CRT no statutory
criteria beyond "n.asonable" but did say
that rj)e CRT could consider -the !ates
f'or comparable circumstances under
voluntary license agreements jMgqtiated
as provided in paragraph (2)." 17 U.S.C.
118(b)(3).

Wiien Cony ass replaced the CRT
with the current CARP system in 1993.
it dicl not: make any substantiVe
rnodificadons to ~on 118 or to the
'"reasonable terna@ and ratios" standard
prescribed by sec!ion 801. See
Copyright Royalty Tribunal Reform Act
of 1993. I)ub}ic Law 103-198. 107 Stat.
2304.

For the initial license term of 1978-,
1982.'he Public Broadcasters,
successfully negotiated a voluntary
hcense with BMI that provided for a
payment of $250.000 for the first year
with cere)in E)ossible adjustmynts for

!

each of tIie succeeding four years. No
agreement was reached for the use of
ASCAP music by Public Broadcasters,
and the CRT held a proceeding to
establish rata. and terms.

To determine what constituted a
-reasonabie" rate for ASCAP, the CRT
examined the section 118 legislative
history and found direxTives that the
rate should reflect the fair valde of the 'opyrightedmateiial. that copyright
owners were not expected to subsidize
public broadcasting, and that Congress
felt that the growth of public
broadcast'ing was in the public interest.
See 43 FR 25068 (june 8, 19?8',I (ciiing
S. Rep. No. 94-473. at 101 (1975): (H.R.,
Rep. No. 94-1476. at 118 (1976)). Prow
its review of the Ie~slative history, the
CRT concluded that it had broj)d
discretion based on the interests
Congress had defined. 43 FR 2.5068
Qunei8. 1978).

The CRT then looked at a nuimber of
d,ifferent formulas submitted by ASCA1?
and Public Broadcasters for calculating,
royalties and concluded that there 'was
no one idieal solution within e
ftamework of a statutory compulsory
license. 43 FR 25069 (june 8. 1978).
Based on what it had before it, the CRT
then concluded that an annual payment
of $ 1.'25 million was a reasonable
royaliy fee. It also provided foii an i

iriflationary adjustment during the
1978-1982 period and explained that
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the annual fee was not determined by
application of a particular formula. but
was -approximately what would have
been produced by the application of
several formulas explored by this
agency during its deliberations." Id.

In adopting the annual fee. the CRT
stated that its determination was made
on the basis of the record before it. and
stressed that -)w) hen this matter again
comes before the CRT. the CRT will
have the benefit of several years
experience with this schedule. The CRT
does not intend that the adoption of this
schedule should preclude active
consideration of alternative approaches
in a future proceeding." Id. The CRT.
however. never conducted another
section 118 proceeding before its
abolition in 1993. because voluntary
licenses were negotiated for all
subsequent periods. Today's decision is
the first section 118 rate adjustment that
has required a formal proceeding.

IV. Report of the Panel
After six months of hearings and

written submissions of ASCAP. BMI,
and Public Broadcasters, the CARP
delivered its report to the Librarian. The
Panel determined that Public
Broadcasters should pay an annual fee
of $3.320.000 to ASCAP. and $2.123.000
to BMI. for the public performance of
works containing ASCAP and BMI
music, respectively. The Panel also
stated that these annual fees should be
paid in accordance with the terms
attached as an appendix to its report. 1

Costs of the proceeding (i.e. the
arbitrators'ees) were assessed at one-
third each to ASCAP. BMI. and Public
Broadcasters.

In attempting to determine what
constituted a -reasonable" fee for
ASCAP and BMI. the Panel consulted
the CRT decision described above and
examined the same legislative history
reviewed by the CRT. The Panel
observed that while section 118 did not
define the term "reasonable." the
legislative history indicated that
-reasonable" meant "fair value." and
that -fair value" was the functional
equivalent of "fair market value."
Report at 9. The Panel noted that the
parties also generally agreed that fair
market value was the proper standard
for determining rates. and that fair
market value meant "the price at which
goods and services would change hands
between a willing buyer and a willing
seller neither being under a compulsion
to buy or sell and both having
reasonable knowledge of all material

'he parties to this proceeding stipulated to the
terms of paynern. Consequently. only the rates are
in issue in this proceeding.

facts." ld. In the Panel's view, although
the CRT called it "fair value" rather
than -fair market value." the rate
determined for ASCAP in the 1978
proceeding was a fair market value
determinauon. Thus, with respect to
ASCAP, the Panel was adjusting the fair
market value of ASCAP music in 1978
to its present fair market value and, for
the first ume, establishing the current
fair market value of BMI music. Id. at
10-11.

To fix the fair market value of ASCAP
and BMI music, respectively. the Panel
searched for some type of method or
formula that would establish a
benchmark to assist in establishing fair
market value. ASCAP and BMI, while
employing somewhat differing
adjusunent parameters, advocated using
music licensing fees recently paid by
commercial television and radio
broadcasters as a benchmark for valuing
the license fees that Public Broadcasters
should pay under section 118. Public
Broadcasters urged the Panel to set
license fees based upon prior voluntary
licensing agreements between Public
Broadcasters and ASCAP and BMI.i The
Panel ultimately rejected each of the
parties'pproaches and adopted instead
its own benchmark.

A. The ASCAP Approach
According to the Panel, ASCAP's

proposed use of commercial television
and radio license fees was premised on
several assumptions: (I) that
commercial license fees represented fair
market value of ASCAP music. whereas
past agreements between ASCAP and
Public Broadcasters did not: (2) that in
recent years, Public Broadcasters have
more closely resembled commercial
broadcasters due to the rise in
commercialization of public television
and radio. fiscal success, sophistication.
and size: (3) that after adjusting for
music usage. the Public Broadcasters
should pay the same proportion of their
revenues as license fees as do
commercial broadcasters: and (4) that
ASCAP's proposed methodology takes
into account any perceived differences
between Public Broadcasters and
commercial broadcasters by excluding
from Public Broadcasters'evenues any
revenues derived from government
sources. Only "private revenues," such
as corporate underwriting and viewer/
listener contributions. were considered
under ASCAP's methodology because

t As che Panel~. th m were the primary
apprceches~ by che parties. They alto
ddocated alusnative approaches and variants of
the primary approoch. The Panel noted. however.
citing examples. chat the parties equivocated with
respect to these alterradves and sometimes
disavowed them entirely. ld. at 11-12.

they, like commercial

broadcasters'evenues.

are audience sensitive. Id. at
13.

ASCAP's witnesses testified that its
methodology yielded an annual fee of
$4,612,000 for television plus
$3.370.000 for radio—a total of
$7,982.000. Id. at 14. ASCAP also
performed a confirmatory analysis of
this fee by projecting forward the
ASCAP fee adopted by the CRT. ASCAP
first caiculated the ratio of 1995 Public
Broadcasters'rivate revenues i ro the
Public Broadcasters'978 private
revenues and multiplied this figure by
the 1978 fair market value fee set by the
CRT. That result was then multiplied by
the ratio of 1995 ASCAP music use by
Public Broadcasters to the 1978 ASCAP
music use by Public Broadcasters. This
methodoiogy generated total license fees
for 1995 for television and radio of
$8.225.000. a figure that ASCAP
asserted confirmed its primary
methodology. Id at 14-15.

B. The BMI Approach
According to the Panel, the BMI

approach was quite similar to ASCAP's.
However. in addition to examining
Public Broadcasters'evenues and
music use, BMI also examined Public
Broadcasters'rogramming
expenditures and audience size. BMI
compared total revenues, programming
expenditures. and audience size and
determined that public television was
4% to 7% the size of commercial
television. and that Public Broadcasters
should therefore pay a music licensing
fee between 496 and 796 of the fee that
BMI anticipates commercial television
will pay in 1997. BMI similarly
concluded that public radio was 3% to
49o the size of commercial radio in
recent years. Id. at 15. However, BMI
acknowledged that a one-third
downward adjustment for music use by
public radio stations as compared to
commercial radio stations was
necessary. yielding a total fee between
1% to 2% of the fees BMI anticipates
will be paid by commercial radio in
1997. This methodology yielded a
license fee for BMI for 1997 for public
television between $4 and $7 million
and between $ 1 to $2 million for public
radio. BMI recommended adopting the
midpoint between these ranges. yielding
$5.5 million for public television and
$ 1.395 million for public radio—a total
of $6.895.000. Id. at 15-16.

BMI also submitted that. regardless of
its proposed fee. the Pane! should not
set a fee for BMI less than 42.59o of the

r Public Broadcasters'995 revenues were the
most recently avaaabie annual revenues to ASCAP
ac the time ic flied its written direct «ase.
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combined ASCAP and BMI fees. This
argument was based on BMI's assertl.on
that 42.5% of the total share of music on
public television belonged to BMI. BMI
had no data on its relative share of its
music on public radio. but submittetl
that using BMI's music share on public
television was a good proxy for music
on public radio in the absence of any
evidence on the relative shares of
ASCAP and BMI music on public radio.
Id. at 16-17.

C. Public Broadcasters
Public Broadcasters argue9 that the

best method for determining fair market
value of ASCAP and BMI music was to
use the 1992 negotiated licenses
between Public Broadcaster. and
ASCAP and BMI as a benchtnark„and
then to adjust for any changed
circumstances. Public Broadcast!ers
asserted that this was the only methaxi
explicitly encouraged by the framers of
section 118. Id. at 17.

While conceding that there is no
precise definition of changed
circumstances" since the 19!92

voluntary agreements with ASCAP and
BMI. Public Broadcasters asserted ttust
chaflges ln their proglanlnllrlg
expenditures and music use o(Fewd the
best indicators of "changed
circumstances." Public Broadcasters
performed an economic regression
analysis with respect to programniing
expenditures and found a growth rate of
7.15% from 1992 through 1996. By
mathematicaDy increasing th!e combined
ASCAP and BMI license fees payable
under the 1992 agreements and
determining that music use clid not
change during that time period, Public
Broadcasters advocated a colnbined
ASCAP/BMI license fee for both public
television and radio of $4,040,000 per
year. Id. at 18. Public Broadcasters then
apportioned this fee between ASCAP
and BMI based upon music a!sage and
determined that BMI's share of music on
public television was 38-40o6 of the
total music usage. As did BMI. Public
Broadcasters assumed that it was
reasonable to use public television
music usage as a proxy for public radio
music usage. Id. at 19.

D. The Panel's Analysis
After examining the

parties'pproaches.the Panel concluded that
"[b)oth general approaches " suffer
significant infirmities." Id. at 19. The
Panel agreed with Public Broadcasters
that previously negotiated licenses w:1th
ASCAP and BMI were logica',I starting
points to determine fair market value,
but concluded that the agreemenrrs from
1982 through 1997 understate the fair
market value of ASCAP and 13MI music.

The Panel also determined 'that', while 'icensesntyotiated with similarly
situattxl parties should be considered,
ASCAP's and BMI's licenses with
commercial broadcasters overstate the
fair market value of music on public
television and radio. Id. at 19-24.
Instead, the Panel adopted.its own
methodoicgy basecl upon the CRT's
1978 cletermination. yieidirtg art anrtual'ee

of $3.320.0N for ASCAP, artd
$2,123,000 for BMI.

Because the .'Panel considerecl the
voluntary licertse agreements that Public
Broadcasters n!egotlated with ASCAP
and BMI for the 1992-1997 license
period to be a logical starting point to
detentuning fair tmsrket value, the Pane).
first considered Public

Broadcasters'ppro'tch.The Panel was p(trtic'ulariy
imprt eed with the fact thai; the ASCAP'icense

agreem!ents contain!ad "lno- 'necedentclauses" which, in essence,
an. statements that the states encl tertns
ptt~ibed in tike ayeement have no
precedential vatiue:in any future
negotbstion or proctm5ng before a
CARP. These no-pitecedent clauses were
included in the voluntary alyeetntents at
the insistence of ASCAP. The Panel
concluded that "ft)lnis clause clearly
ev:inces an attempt by ASCAP to protect
itself liam Future trlibunals which might
be tempted to u5e the prior agreement
as a benciunark for establishing fair
lnarket value. And such an attempt t,'o

protect itself is corroborativp of
ASCAP's genuine belief that the agitmd
rates were itselow fair market value." Id.
at ,'22. The Panel ma,de a sifnilar finding,
with respetx to "notndisclos)ire", elapses,
includwi in BMII's I:icense agreeltients
wl uch forbade disclosuire ofl the tery'f
the agreements to the ptzblic. including
a CARP. Id,. at 22-23. The Panel also!
concluded that the "'huge disparity",
benveen te:ent ASCAP/BM) commercial
license rates and the rates for Public
Broadcasters under private agreements
underscored that the prior agreemea;ts
were niot indicative of fair tttarkttt value.
Id. at 23. Therefore, the Panil.l rejected
Public Broadcasters'pproach.

The lpanel then faicused on ASCAP
and BM's aipproach using commerc:lal
brttadoaster license rate.. The Panel
rejt~eti this aplproach because, while
Pu'blic Broadcasters have become more
-commercial" in recent yeats,
"significant difFerence remain tvhich
render the commercial benchmark
suspect." Id. at 24. Commercial i

brctadcastets raise revenues through
advertising and audience share, whereas
'Pulblic Broadcasters have no such
mechanism:

In the commercial oontext. audience share
and advertisl,ng revenues are directly

propattional and aLso tend to rise as
programming costs rise—increased costs are
passe!i through to the advertiser. l)lo
comparable mechanism exisp for I'ubljc
Broadcasters. Increased programming costs
are not automatically accommodated through
market forces. Contributions from
government. business. and viewers remain
Voluntary. For these reasons. comtnerclal
rates almost certainly overstate fail matket
value to Pubii» Broadcasters and. even
restricting the revenue attalysis to "private
revenues." as did ASCAP. does not fully
st!con&Vie tine disparate econoIttic rItodeIs.

Id. at 24 (citations omi.tted).
Having rejected both

sides'lppratachtm.the Panel fashioned its own
benchmark fot determining fab market
value of ASCAP and BMI tnusic. The
Panel's methadology was based upon
the fundamental assumptipn t))at tIte fee
set by the CRT in 19?8 was the fair
rttarket value of ASCAP mac,under thje
section 118 license as of that time.
According to tjte PaneL tiuIt assumption
vs'an eminently reasondibie., and,
essentially uncontroverted„assumption.
Indeed, this Panel is at~ably bound by
the 1978 CRT determination of fair
niarket value of the ASCAI~'iat;nser" ItI.
at 25. The Panel took the 1978 rate and
"trended (it) forward" to I!!)96 Isy
adjusting for the change in Public
Broadcasters'otal revenues and the
change in ASCAP's music ghat. itis,
methodology yielded the fair market
value of an A%CAP license to Public
Btoadcasters. The Panel then
dj tetthined the fair market, value of, a
BMI I.icetvse to Public 13roa!dcasters by
applying its current music use share to
tHe lie!ense fee generated for ASCAP for
1996. The Panel noted that its
rnethqdoltsgy tvas "'similar to alternate
a&lyres employed by both ASCAP and
Public Brctadcastets to detwionsIxate the
reasonableness of their approaches." Id.

To "trettd forward" the CRT's 1978
ASCAP lit:ense fee to the pfeseftt, tIte
CARP divided that fee ($ 1.250,000) by
Public Broadcasters'otal 1978 revenues
($ 552,325,000) and muidplied the result
by Public Broadcasters'otal 1996
revenues ($ 1,955,726), resulting in a
"1996 trended ASCAP license fee" of
$4,426.000. before adjttstinp thy fee to
take accournt of a d,ecline in ASCAP's
sl tare of music: usage. Id. at, 26.,

The Panel deterlnined that the change
in Puttlic Broadcasters'evenues from
1978 t'o 1996.4 along with changes in
music sha!re. were the best 'indibatoir of 'eleva'ntchanged circumst Lnce's w)I!ich 'e'quiMa'n adjustment to the chosen
benchmark. That is. Pu!blic Broadcasters
wouldl likely pay license fees that
constitute the.same proportdon of their

'he most recent year for which~ data tt!as ~

avaihble to Vno Panel. See fo!xnote' infra
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totai revenues as did the iicense fees
that they paid in 1978, the last occasion
in which they paid fair market rates. Id.
at 27. The Panel did acknowledge there
was "no commonly accepted indicator
that would allow a finder-of-fact to
precisely adjust a fair market value
benchmark to reflect relevant changed
circumstances," noting that other
factors. such as revenues. audience
share. programming expenditures. and
the Consumer Price Index have been
used. Id. at 27-28.

Of these. the Panel concludes that revenues
is [sic) the best indicator of relevant changed
circumstances because it incorporates the
forementioned factors and others. Changes in
audience share and programming
expenditures are reflected in revenues.
Changes in revenues over time also serve as
a proxy for an inflation adjustment. Whiie
the CPI gauges inflation at the consumer
leveL revenues gauge inflation at the
indusuy-specific leveL Accordingly. in our
analysis. an inflation adjustment from 1978
to 1996 is obviated.

Id. at 28 (citation omitted).
The Panel also determined that it was

more appropriate to use Public
Broadcasters'otal revenues, rather than
examine only "private" revenues, as
advocated by ASCAP. There was no
need to confine the analysis to private
revenues. because the Panel did not
accept ASCAP's use of commercial
broadcasters'ates as the appropriate
benchfnark and because the Panel was
concerned with Public Broadcasters'evenue

trends {Le., increases) over the
relevant period, not with how the
revenues were raisecL Id. at 29.

Finally, with respect to revenues. the
Panel explained why it used Public
Broadcasters'996 revenues and 1978
revenues in its formula. Using the 1996
revenue data was important because it
was the most recent data availabie to the
parties and yielded the most accurate
fee for the 1998-2002 period. Id. at 30.
The Panel also rejected Public
Broadcasters'ssertion that the Panel
should use Public Broadcasters'976
revenues, which were the most recent
revenues available to the CRT when it
set its fair market value fee in 1978. The
Panel stated that the record did not
necessarily support Public Broadcasters'ssertion

and noted that use of 1976
revenues would have actually yielded
higher license fees. Id. at 31.

The Panel then adjusted the figure
produced by its revenue growth
trending formula to account for changes
in the relative share of ASCAP music
used by Public Broadcasters in 1996 as
compared to 1978. The Panel
determined that -the ASCAP share of
total ASCAP/BMI music used by Public
Broadcasters has declined from about
809u-83% in 1978 to about 60%-61%

in 1996. representing about a 25%
decline in its music share." Id. at 32.
Accordingly. the Panel made a 25%
downward adjustment to the "1996
trended ASCAP license fee" of
$4.426.000. resulting in an ASCAP
license fee of $3.320.000. Id. at 26. In
order to determine this decline. the
Panel was required to infer the
proportion of music shares between
ASCAP and BMI in 1978 because
evidence of such music shares does not
exist.'he Panel made this inference
based upon two significant pieces of
record evidence.

First. since 1982. both ASCAP's and
BMI's negotiated fees with Public
Broadcasters reflect relative shares of
about 80%/20% of the music use of
Public Broadcasters. While
acknowledging that the voluntarily
negotiated licenses were not indicative
of fair market value. the Panel was
-persuaded that the consistent division
of fees reflects the parties'erception of
respective music use shares. as
confirmed by data available to each
party." Id. at 33. Absent more reliable
information. the Panel presumed that
the 80%/20% split that had prevailed
since 1982 also existed in 1978. The
Panel felt bunressed in this assumption
because -in its trending formula,
ASCAP did not hesitate to use its music
use data from 1990 as a proxy for 1978."
Id.

Second. the Panel determined that the
80%/20% split in music share was
corroborated by the fact that in 1978 the
CRT adopted a $ 1.250.000 annual fee
while being aware that BMI had
negotiated a $250,000 annual fee. The
Panel conciuded. "presuming the CRT
did not arbitrarily determine fees
without regard to relative music share,
we infer music use shares for ASCAP
and BMI of 83% and 17%. respectively,
for 1978." Id. at 33-34. The Panel then
concluded that ASCAP's 1996 music
share was 60%-61%. based upon an
analysis presented by Public
Broadcasters that it found -more
comprehensive and more reliable" than
BMI's analysis. ASCAP did not present.
a music share analysis. Id. at 32 n.42.

The Panel then took the $3.320.000
ASCAP fee and used it to determine
BMI's fee. The Panel concluded that
BMI's music share increased from about
179o-20% in 1978 to about 38%-40%
in 1996. Selecting 39% as the
appropriate figure. the Panel concluded
that BMI's share of the combined
ASCAP/BMI fees must also be 39%. The
Panei calculated BMI's license fee of
$2,123.000 by -tm)uitiplying the

'videuce does exisi. however. for the proponion
of music shares for 1996.

ASCAP license fee by .63934." which
"yields the mathematical equivalent of
39% of the combined license fees of
both ASCAP and BMI (39% x [3,320.000
~ 2,123,000) = $ 2. 123.000)." Id. at 27 n.
40.

The Panel offered several reasons why
it was appropriate to derive BMI's fair
market value share solely on the basis
of music share. The Panel rejected
ASCAP's assertion that the music
contained in ASCAP's repertory is
inninsically more valuable than the
music in BMI's inventory. finding no
credible evidence for such a distinction.
Id. at 35.

The Panel also rejected ASCAP and
BMI's argument that the type of
methodology adopted by the Panel is
impermissible as a maner of law
because section 118 requires that
separate fees be set for ASCAP and BMI
that are based upon separate evaluations
of their respective licenses. The Panel
found no proscription in the statute, the
legislative history. or the 1978 CRT
decision for a methodology which
yields a combined fee, after which the
combined fee is divided between
ASCAP and BMI. While the Panel must
set separate rates for ASCAP and BMI,
the obligation to do so was "wholly
distinct from the methodology we
employ to determine those fees." Id. at
36.

The Panel undertook a separate
approach to confirm its results for BMI
by using the rate prescribed by the 1978
BMI negotiated license as a fair market
value benchmark for 1978. The 1978
agreement is the only BMI or ASCAP
agreement that did not contain a "no-
precedent clause" or "nondisclosure
clause." However. the Panel did not
accept this figure as representative of
fair market value because the
circumstances surrounding the 1978
negotiation were not sufficiently
explored. Instead. the Panel used the
figure solely for corroborative purposes
Id. at 36-37.

The Panel used the same methodology
for BMI as it did for ASCAP, dividing
the 1978 BMI license fee by the Public
Broadcasters'otal 1978 revenues and
multiplying the result by the Public
Broadcasters'otal 1996 revenues. After
adjusting for the increase in BMI's
music share between 1978 and 1996. the
formula yielded a figure of $2.082.000,
within 2% of the fee adopted by the
Panel under its primary approach. The
Panel noted that it could also "generate
the ASCAP fee from the BMI fee just as
we previously generated the BMI fee
from the ASCAP fee—with similarly
confirming results." Id.
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ln conclusion. the Panel stated that its
methodology yielded what it believecl to
be the best result:

In adopting this methodology. we are fully
cognizant of the several assumptions and
inferences required. While we defencl these
assumptions ai&d inferences as eminently
reasonable. we must recognize tt&e potential
for imprecision. Such is the hazs&rd of rate-
setting based upon theoretical market
replication. The methodologies advanced by
the parties involve, we believe. less
reasonable assumptions and inferencm. We
do noi here advance a perfect msdiodology
(none exists). merely the most reasonable and
least assailable based upon the n&cordi before

Id. at 38 (citation omitted).

V. The Librarian's Scope ofReviirw

The Librarian of Congress iias.:in
previous proceedings. discussed lus
scope of review of CARP reports. See.
e.g, 63 FR 25394 (May 8, 199!8); 62 FR
55742 (October 28. 1997); 62 FR 6558
(February 12. 1997); 61 FR 55653
(October 26. 1996). The scope of review
adopted by the Librarian in these
proceedings has been narrow: the
Librarian will not reject the
determination of a CARP uncs its
decision falls outside the "zone of
reasonableness" that had been used by
the courts to review decisions of the
CRT. Recently, the U.S. Court of
Appeals for the District of Columbia
Circuit issued its first decision
reviewing a decision of the Llibrarian
under the CARP process, and articulated
its standard ofjudicial review for the
Librarian's CARP decisions. 1Uadonal
Ass'n ofBroadcasters v. Libre&rian of
Congress. 146 F.3d 907 (D.C. Cir. 1998)
(NAB). The court's determination is the
pronouncement on the judicial saandard
of review in CARP proceedings, and
warrants a consideration by the Register
and the Librarian as to what effect. If
any, the decision has on their rev:lew of
a CARP decision.

NAB involved distribution of cable
royalties for the 1990-1992 peri!xi In
that proceeding, the Librarian adopted
the determination of the CARP. with
some modifications. and explained wihy
the CARP did not act in an arbitiz&ry
manner. or contrary to the provisi.ons of
the Copyright Act, that woultl have
required a rejection of its report. The
court reviewed the Librarian's de&fusion
in accordance with 17 U.S.C. 802(g).
which provides that the court may only
modify or vacate the Librarian's
decision if it finds that he -aned in an
arbitrary manner." The court undeno&ok
a discussion of how its review of the
Librarian's decision under the section
802(g) arbitrary standard was ddserent
from its review of CRT determination»»

under the arbiuary standard set forth in
chapter 7 o!F title 5 of the United iStates
Co&de (i.e.. the Admi,nistirative Procediure
Act).

After a lengthiy discussion of irs prior,
review of CRT determin&&tio&iis. aF&d t(ae
amendmenrs made to title 17i by the
Copyright Royalty Tribunal Reform Act
of 1993 wh;lch eliminated the CRT and
replaced it with the CARP systeir&. the
court deterinined that Congress did
intend to change the scdpe dfjudiciai
review of the Librarian'y CARP,
decdsions:

We conclude ihet our review iof the
Libraria&i's disiribudon decision under
subsection 802(g) is signiflcantl!y more
circumsMbed tha» the revl.ew vve made of
the Tribunal decisions under section 810. As
a result. in applying the -ai!&itrery manner-
standarcl sei forth in subsection 802(g). we
will set aside a rcryalty award only if we
determine that thI& evidence before the
Libi&aria&i compel» a substantially cflfferem
award. We will uphold a royalty award if the
Lib!aria&i has ofFered a faciqlly plausible,
explanation for ii in terms t&f ths, rect&rd
evidence. While tlhe somda&rd is an
exceptionally def&oent!al one, we think it is
mua consistent with the intent bf th&t

Cor&gras.i as reflected ho the language.
structure and hisiiory of the 1993 Act.

146 F.3d at 918.
Quite naturally. the principal foci! of

the NA,8 decision is on the cbun&s
review of thie Librarian's decision, not
the Libmrian's review of the CARP
determi,nation. The court di«l state,
however, that the word "arbitrary" that
appears in section 8&02(f) of the
Copyright Act (which gi(&es tlhe cloun its
review authority), and the word
"arlbitrary" that appears in section
802(g) (which glives the I~bn&rian his
review,authority) are "ndt coextensive." i

Id. at 923. The court further hoteti th)it
the diffiorence "iis na!t a surprising
administrative a&irangement given the
bifurcated review of royalty Ia~ds
(first by the Libtarian ani'd th&&.n by thi's
Court) and!he deference to be accorcled
the Register's and the Librarian s
expierti!&e in royalty distr'ibut'ion."Id.'ut

the cou&rt diid not say how exacting
the review of thie CARP report by the
Librarian and thie Register should be.

Although 'the NAB court does not
eluicidate the standard of review to be
applied by the Librarian and the
Register. it does impily a difference
beaween that review and the court's. If
the Libmrian's CARP decisions are
entitled to ain unusually wid@ level of
defierence. then his level of scrutiny of
a CARP's decision must be higher than
that which rhe coun wiil apply to his
decisiofl.

The Register and the Librarian do not
interpret the court's stat!tmei&ts tb melan
that they must engage in a highly

exacting review. The court did
acknowledge that the CARP. not the
Registier or the Librarian. is the !fact»
fir!der in CARP prt&cee&dings and "is, in
the best position to weigh evidstnceland~
gauge credibility." Id. at 923, n,13. 'oreover.the court stated that the
Librarian would act arbitrarily l.f
"without explanation or adjustrr&enL he'doptedan award proposed by the ~

Painel that was not supported bv anv
evidence air that was based on evidence
which, could not reasonably be
interpretecl to support the award." Id. at
923. It must be reniembered that section
802(f) provide. that the Librarian shall
adopt;a C&»»RP's determination unless he
finds that it aned a&rbit&mily or contrary
to the Copyright An.

The Regiister and the Librarian
conclude that their scope of rev'iew 'as
announcer:I in prior decisions remains
an appropriate standard. That is. the
Register and the Librarian will revie,w
the decisiain of a CARP undler the same
"arbitr'ary" standard used by the courts
to review tlecisions of the CRT. If the
CARP determination falls within the
"zone of reasonableness." the Librarian
will not disturb it. See Nationai & Cable
Television Ass'n v. Copyright Rioyalty
TAburtal, 724 F.2d 176» 182 (D.l . Cir.
1983) (NCTA v. CRT). It necess.irily
folio& thAt even when the Reg:lster and
the Librarian would have reached
conclusions dllR'erent from the 'onclusionsreached by the CARP
nevertheless they will not distut b tHe
CARP's determination unless thiey
cohclu'de that it was arbitrary or
contrary ta law. This stand»ard is higher
th~ the court's review announoed i'

NAB, yet is cor&sistent with the 'rpvisjonsof section 802(f).

VL Review of the CARP Report~

Section 251.55(a) of the Library's
rules Iirovides that "la]ny party to the
pr&'ocee'ding may file with the Librarian'f

Congress a petition to modify or set
as~de the determination of a Copyright
Arbitration Royalty Panel within 14

days of the Librarian's receipt of the
panel'» report of its determi,nation."'7'FR

25&1.55(a). Replies to petitions to
modify are due 14 days after the filing
of the petitions. 37 CFR 25 1..55(b).

The Following parties filed petitions
to moctify: ASCAP. BMI. Public:
Broadcasters, and SESAC. Inc. i

("SESAC"). Replies were fiied by
ASCAP. BMI, I&ublic Broadcasters. and
SESAC.

ASGAP, BMI. and Public Broadcasters
all attack the Panel's adlopted
metho&dology as arbitrary and contrary
to law. and each urges rhe Librarian to
substitiute his determination based upon
that party's respective rate proposals.

JAM)086
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SESAC filed a petition to modify for
the limited purpose of challenging a
certain statement made by the Panel in
a footnote of its report regarding music
use by Public Broadcasters.s

VII. Review and Recommendation of
the Register of Copyrights

As discussed above. the pariies to this
proceeding submitted petitions to the
Librarian to modify the Panel's
determination based on their assertions
that the Panel acted arbiuarily or
contrary to the applicable provisions of
the Copyright Act. These petitions have
assisted the Register in identifying what
evidence and issues in this proceeding
require scrutiny. The law gives the
Register the responsibility to make
recommendations to the Librarian
regarding the Panel's determination. 17
U.S.C. 802(f): and in doing so, she must
conduct a thorough review.

Prior to reviewing the Panel's report
and the parties'bjections. the Register
makes two important observations.
First. the Register's review is confined
to what the Panel did. not what it could
have done. As described above. ASCAP,
BMI. and the Public Broadcasters each
proposed their own methodology—
their own mathemadcal formula—for
calculating the appropriate annual
royalty fees for the 1998-2002 period.
The PaneL however, adopted its own
methodology. It is this methodology that
the Register will review to determine
whether it is arbitrary or contrary to law
as provided by section 802(f) of the
Copyright Act. The Register will not
consider what the Panel could have
done or what a party asserts it should
have done. even if, had she heard this
proceeding in the first instance. she
would have chosen another
methodology. Only if the Register
determines that the Panel s
methodology is, in whole or in part.
arbitrary or contrary to the Copyright
Act will she recommend another
methodology. If one or more aspects of
the Panel's methodology is flawed. yet

a SESAC abjeccs co fcxxnoce JO on p~ 6 of the
Panel's repon wherein the PanJ maes that -le)he
repertory of the chkd performing rights
organiaacion. SESAC. rmc a fxacy co this proceeding,
comprises only about one-half of on peccenc of
PBS's music use." The cask of the Register and the
Librarian in CARP proceedings is co review CARP
decisions. ran co make coneccions or madificacions
co scacemencs made by che Panel at the behest of .

nonparties. However. the Register and the Librarian
nore chat the Panel's scacemenc regardirtf the music
share of SESAC. a nonparty. is pacenciy obiter dlcca,
and has no precedential value in this praceeding or
fucure secdon 118 proceedings. The better praccice
in future proceedings would be for the CARP co
avoid making statements that might be incerpreced
as affeccing the rights or scacus of a nonpercy. The
Register noces chai the ponies co this praceedhcg
expressly did nac objecc co SESAC s petition co
modify.

the methodology as a whole withstands
scrutiny. then the Register will
recommend changes so that the Panel's
approach conforms with section 802(f).
If. and only if, the Panel's methodology
is fundamentally flawed will the
Register recommend that the Librarian
reject the Panel's approach in its
entirety and adopt a different
methodology for fixing the secuon 118
royalty fees. See 63 FR 25398-99 {May
8. 1998).

Second, the Register embraces the
proposition that rate adjustment
proceedings are not precise applications
of inathematical formulas which yield
the "right" answer. The Panel
acknowledged this by observing that its
methodology is not perfect. but is
"merely the most reasonable and least
assailable based upon the record."
Report at 38. The courts have also
acknowledged that rate adjustmenrs in
the compulsory license setiing involve
estimates and approximations. See
NCTA v. CRT, 724 F.2d at 182 ("The
Tribunal's work necessarily
involves estimates and approximations.
There has never been any pretense that
the CRT's rulings rest on precise
mathematical calculations; it suffices
that they lie within the 'zone of
reasonableness. "). Therefore. in
reviewing the various aspects of the
Panel's selected methodology in this
proceeding. and as a whole. the Register
will not recommend rejecting the
Panel's conclusions unless they draw no
support from the record and are based
upon irrational estimates or
approximations.
A. Objections ofASCAP and BMI

ASCAP and BMI raise numerous
objections to the Panel's methodologies
and recommend that the Librarian adopt
their respective approaches as the
means of assessing fees in this
proceeding. Because several of ASCAP's
and BMI's objections overlap. they are
addressed here in a single section.

1. The 1978 CRT fee was not a fair
market value fee. The Panel accepted
the CRT's $ 1.25 million fee as
representing the fair market value of
ASCAP music in 1978. BMI disputes
this and offers several reasons why it
considers the 1978 fee not
representative of fair market value. First.
BMI notes that the approach advocated
by ASCAP to the CRT in 1978 took the
rates paid by commercial broadcasters
and discounted them by a range of 20%
to 50%. This. in BMI's opinion.
demonstrates that ASCAP was offering
Public Broadcasters a subsidy. BMI
Petition to Modify at 22. Second. BMI
notes that representatives of ASCAP
stated in an article appearing after the

1978 decision that they wanted to give
Public Broadcasters a discount for the
first 1978-1982 licensing period. Id.

Third. BMI notes that the CRT stated
that it did "not intend that the adoption
of {the $ 1.25 million fee) should
preclude active consideration of
alternative approaches in a future
proceeding." Id. at 23 {quoting 43 FR
25069). BMI suggests that this statement
is evidence that the CRT considered its
fee to be "experimental." and, therefore.
not fair market value. Id. at 23-24.

BMI submits that the Panel should
have engaged in its own independent
analysis of whether the 1978 fee
represented fair market value before
accepting the CRT figure. Failure to do
so is. in BMI's view. arbitrary acuon.
BMI asserts that it would have
submitted information to the Panel on
the inappropriateness of using the 1978
fee as a benchmark. if it had known that
the Panel would reject BMI's
methodology in favor of using the 1978
fee. BMI. therefore. charges that it was
denied the opportunity to rebut use of
the 1978 fee, particularly since it was
not a pany to the 1978 proceeding.

Recommendation of the Register
The Panel did not act arbitrarily in

accepting the 1978 CRT fee as the fair
market value of ASCAP music for that
period. The CRT plainly acknowledged
in 1978 that it was required to adopt a
royalty fee that represented the "fair
value" of ASCAP music, and stated that
the $ 1.25 million fee was a -reasonable"
fee that accomplished that task. 43 FR
25068 Qune 8. 1978). The anecdotal
evidence offered by BMI as to ASCAP's
intentions in 1978 is far from conclusive
proof that the 1978 fee was not fair
market value. and was in fact a subsidy
for Public Broadcasters. Furthermore.
the Register is not persuaded that the
CRT s statement that its fee did not
-preclude active considerauon of
alternative approaches in a future
proceeding" is evidence that the CRT
was adopting a fee less than fair market
value. Rather, the CRT seemed to be
stating that there may. in the future. be
better ways to calculate fair inarket
value. but the fee adopted by the CRT
was nevertheless the most
representative of fair market value for
that proceeding.

Conciuding that the CRT's fee was not
the fair market value of ASCAP music
in 1978, or insisting that the Panel
should have conducted its own study as
to what was the fair market value of
ASCAP music in 1978. would be
dangerous precedent. Such an approach
would encourage collateral attack on ail
previous decisions of the CRT and the
CARPs. No future CARP could rely on
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the determination of this Panel or any
other in attempting to reach its fair
market value assessment under section
118. This is not to say that a prior
decision of the CRT or CARP cannot be
questioned by future parries find, if
clearly demonstrated to be in error.
rejected by a CARP. Nor should a furcire
CARP ever be required to base its
evaluation of "fair market value" on 6

previous determinauon of fair market
vaiue by the CRT or a previous CARP.
But the Register does not recommend
declaring. based on unconvincing
evidence. that this Panel acted
arbitrarily in accepting the CRT's 1978
fee.

The Register is also not persuaded
that BMI has been denied an
opportunity to challenge the validity of
the 1978 CRT fee. It is true that BMI d.id
not know. until the Panel reit+sad its
decision, that rhe Panel would use the
1978 fee as a basis for adopung its
current fee. However, that wifl vinually
always be the case in a rate adjuslment
proceeding or distribution proceeding
when a CARP utilizes its own
methodology as opposed to one ofFered
by the parties. The Register will not
reject the methodology of a Panel
simply because the parties were not
presented with the opportunity. during
the hearing phase. to criticize and atutck
the Panel's chosen methodology. To dio
otherwise would effectively preclude a
Panel from adopting a methodology
other chan one proposed by die parties.

Furthermore. the 1978 fee was tvery
much a part of the record in this
proceeding. The existence of the fee and
the CRT decision adopting it were
recognized and acknowledged by all
parties to this proceeding. includiing
BMI. ASCAP used the 1978 ftte in its
alternative methodology to verify the
accuracy of its primary methodology.
That BMI did not mount a serious
evidentiary challenge to the accutwcy of
the fee is not due to lack of opportunity.

2. The Panel incorrectly used Public
Broadcasters'978 revenues. rather t?ian
their 1976 revenues. Both ASCAP and
BMI make this accusation. In order to
"trend forward" from the $ 1.25 rrdllion
19?8 ASCAP award. the Panel beigan
with Public Broadcasters'978 annua1
revenues {the Panel's equation is fair
market value in 1978 dividedi by i978
Public Broadcaster revenues, or $ 1.25
million/$552.325 million). Report at 26.
ASCAP and BMI assert that use of
Public Broadcasters'978 revenues is
flawed because the CRT did not have
these revenue figures when it calnzlated
the $ 1.25 million fee. Rather. the most
recent figure available to the CRT was
Public Broadcasters'976 revenues.
which were $412.2 million. ASCAP

notes tlat ttecause the Planel usetl 1978
revenues iristead of 1976 revenues. the
effective rate of the 1978 rate is reducedi
thereby devaluing the CRT's 19?'8
determinatiion.

'The effective rate of the 1978 CRT
decision is, according to ASCAP.
expres!ed as a percentage relative to,
Public Broadcasters'evenue. ASCAP
Peution to iiModify at 6. 'Ihe $ 1.25
miillion fee divided by $412.2 million
(the 19'76 revenues) yields an effective
rate of,.303'96 of revenues. According to;
ASCAP. this means that the CRT in
1978 intended to give ASCA,P a fee that
represented .30396 of Public
Brttadcastet~'ost decently.known
revenues (i.,e.. the 19?6 revenues). By
using the 1978 irevenues. the Pariel
redkuced the efft~ve rate to .2296 ($ 1.25,
miillion divided by $552.325 million),
which:is not what the CRT intended i to
award. Both ASCAP and BMI assert that
the Panel should have used the 1976
revenues arid -trended forward" fmm
there in order to maintain the efFective
rate of the CRT decision,

BMI asserts tliat there is another
reason for using the 19?6 data. As was
the case for the CRT, the Panel tfsed
data to set a myalty fee beginning in
1998 thiat was only as recent as 1996.7
The Panel's methodology takes account,
of only an I 8-ytw'eriod. 1978-1996,
8M{I submits that the Panel should have
taken accotint cf a 20-year period, 19?6-
1996. In ortier to ob,rain a more accurate
uend and to matke up for the lack of data
for 1997 and 1998. 15MI Petition,to
Modify at 28.

Recommendation of the Register
The Register determines chat the

Panel cilid ntot en in usirtg Public
Brcradcastets* 1978 tevenues, as opposed
to .'l 976 revenues. af the basis of i ts
trendinig methodology. If it could be
conclusively demoristrafed that the CRT,
used Public Brcedcasters'evenues as
the means of fashioning the $ 1.25
milllion 1976 fee. A!sCAP and BMI's
argument would be more persuasive,
That is not, however. the case. Although,
the CRT "exam:lned a number ofI
formuhss." it concluded "there is no one
formula that pmvides t?ie ideal soluuon.
esgrecially when the; determination must
be made wi.thin the framework of a
statutory compulsoiy license." 43 FR
25069 gune 8, !l978). Although the CRT i

had Public Brtxtdcasters 1976 revenues
before:it. it is unclear what, if any. use
it made of the data. The CRT said

'At the time of filing ol: written direct Cases in
this proceeding. ASCAP and BMI had data of Public
Brtssdcasters'venues only up to 11195. Floorer.
Public Btoadotsters introducecl their! 99ll revenues
as pert of their case. See Public Broadcasters Direct
Exhibit a.

ntbthirlg about the $ 1.25 million fee i

representing a .30396 effective 1 ate of
Public Broadcasters'evenues, nor is
there any iindicauon in the 1978
dticision that tihe CRT was attempting to
establish a fixed effective rate. ASCAP's
argument presumes that the CRT di'd
use a mathematical formula in adopting
a fee, even though the decision isuggestsi
the contraty.

What is ciear is that the CRT i

determined that the $ 1.25 million fee
wfts the faiir market vaiue of ASCAP
music in 1978. even if:it did use dara
fmm 1976., Id. The Panel reachtkd thle
same Conc1usion by stating that -the
blanket license fee set by the CRT irt
1978, for use of the ASCAP repertory by
Public Bmadc;tsters. refiects the fair
market value of that license as Of 1978: r

Report ar. 25 (emphasis added). If $ 1.25
miiliot7 represented fair market, value in
1978. then it vs reasonable for the~
Panel to begin its analysis using Public
Bmadicasters revenues from that sairne
year. whether or not the CRT had access
to such data. The Panel stated tiktat it felt
"comfortable" doing this bi~use Dr.
Adami jaffe, Public

Broadcasters'conomic

expert. had taken a similar
approach in a different context. Report
at 31 (Dr. jaffe's formula used the 1992-
1997 voluntary agreements with ASCAP
and adjusted for changed cilrcumstances
from 1992, even though the parties
presumably negotiated the 1992
agreement using only 1991 data). The
Register sees nothing in the recbrd tIhat
indicates it was arbitrary to take this
approach.

BMI's argument that the Panel should
have considerfd changes in revenue
over a 20-year period, rather tkhm 18
yeats.,to account for the lack of
information for 1998 Public
Broadcastezs'evenues, also has no
merit. It will probably always be the
case in a section 118 proceeding that
data rtqiarding revenues will not be
completely current.. Use of the Public
Broadcasters* 1998 revenues, oi 1997
revenues for that matter, would yield a
fair market value fee that might be even
more accurate than the Panel's.
However. that data was simply 'navailable.The Pane) could have
considered a 20-year period as a rough
means of adjusting for lack of 1998 data.
The fact that it did not do so was not
arbitrary.s

3. The Panel did not provide for fee
adjustments during the 1998-2002 ~

period. ASCAP argues that it was

v Furthermore. the Register questions the
perceived accuracy of st'arttng with 1976 data as a
nvrans of compensating for lack of 1999 data. The
only thittg this approach guarantees ls a larger fee
sbtce it is known that Pubiic Bmadcasters'evenues
were less in 1 976 than they were in 1978.
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arbiuary for the Panel not to provide for
interim adjusunents to the ASCAP fee
for each year of the 1998-2002 license
period. ASCAP notes that the CRT
provided for annual adjustments for
inflation through use of the Consumer
Price Index (-CPI") in its 1978 decision.
and that the Panel should have. at a
minimum. provided for similar
adjustments. As an alternative to using
the CPI. ASCAP recommends that the
effective rate of the CRT's 1978 decision
(.303% of Public Broadcasters'976
revenues) be applied to Public
Broadcasters'evenues for each year of
the 1998-2002 period to determine an
annual fee.

Recommendation of the Register

The Panel considered whether to
provide cost-of-living adjusunents and
expressly decided not to do so.
concluding that -[g) iven the inherent
vagaries and imprecision of estimating
fair market value in an imaginary
marketplace. we are comfortable
concluding that the rate yielded for
1996 reasonably approximates a fair
market rate for the entire statutory
period." Report at 31,

The Register cannot say that the
Panel's conclusion was arbiuary. The
Panel recognized that the methodology
it used to set the fees was based on
"several assumptions and inferences"
which, although "eminently
reasonable" created a "potential for
Imprecision. Such is the hazard of rate-
setting based upon theoretical market
replication." Report at 38 (citing NAB.
146 F.3d at 932). The Panel admitted
that it was not '*advanc[ing) a perfect
methodology (none exists). merely the
most reasonable and least assailable
based upon the record before us." Id.

The Panel also observed that the 1996
Public Broadcasters'evenue figures
that it used in determining the fee may
have been somewhat overstated due to
changes in accounting procedures. Id. at
30. Based on this finding and the
CARP's determination that use of
revenues account for inflationaty
changes (id. at 28). the Register cannot
say that the Panel was arbiuary or
unreasonable in deciding not to provide
for annual adjustments. In fact. the
Panel's assessment that the 1996
revenue figures may have been an
overstatement only supports its
conclusion that no annual adjustment
was necessary.

Certainly. the Panel could have
required annual adjustments of
ASCAP's fee based on annual changes
in Public Broadcasters'evenues, as
ASCAP now requests. But it was not
required to do so. given the absence of

record evidence compelling such a
result.

4. The Panel arbitrarily excluded
Public Broadcasters'ncillary revenues
from their calculation. ASCAP asserts
that the Panel excluded without
explanation $ 122 miilion in "ancillary"
revenues earned by the 'Public
Broadcasters in 1996. -Ancillary"
revenues. according to ASCAP. are
comprised largely of the sale of public
broadcasting merchandise such as
videos. audiotapes, toys and books.
ASCAP submits that ancillary revenues
must be included in the Panel's
calculation because the Panel
acknowledged that gross revenues of
Public Broadcasters were the best
indication of their ability to pay.
According to ASCAP. Public
Broadcasters'996 revenues should be
$2,077,776,000. instead of the
$ 1.955,726.000 figure used by the PaneL
ASCAP Petition to Modify at 9.

Recommendation of the Register

In discussing what comprised the
Panel's determination of Public
Broadcasters'996 revenues. the Panel
stated that they were excluding "all 'off
balance sheet income'uch as revenues
derived from merchandising, licensing,
and studio leasing." Report at 30 (citing
ASCAP Direct Exhibit 301 and ASCAP's
Proposed Findings of Fact and
Conclusions of Law (PFFCL)). While a
specific explanation for exclusion of
such income would be desirable, the
Register does not flnd the Panel acted
arbiuarily. First. the Register does not
agree with ASCAP's conclusion that the
Panel was setung Public Broadcasters'996

revenues as gross revenues from
all sources. The Panel stated that it was
using Public Broadcasters'otal
revenues. and cited CPB's fiscal year
1996 report for that figure. Report at 26.
As ASCAP acknowledges. CPB does nor.
include ancjiiaty income in its
calculation of annual revenues. ASCA'P
PFFCL at 39. I 94. The total revenues
figure, therefore, expressly did not
include ancillary income.

Second. the Register concludes that it
was reasonable for the Panel to exclude
ancillary income. Merchandising of
toys. tapes and books. and leasing
studio facilities to others. are not part of
the business of broadcasting music on
public broadcasting stations. CPB
apparently acknowledges this point as
well. excluding ancillary income from
its report of Public

Broadcasters'evenues

because ancillary income does
not form a basis for awarding grants to
Public Broadcasters. Id. ASCAP has
failed to demonstrate that Public
Broadcasters'cuvities such as selling
books and toys are so closely tied to

broadcasting activities that their
revenues must be included in broadcast
revenues. See Transcript (Tr.) at 1722
(Boyle) (stating that off balance sheet
items "may or may not be reievant- in
calculating Public

Broadcasters'evenues).

5. The Panel arbitrarily concluded
that overall music use remained static
since 1978. Both ASCAP and BMI argue
that it was arbitrary for the Panel to
conclude that overall music use
remained relauvely constant from 1978
to 1996, given the fact that there was no
reliable music use data available until
1992. ASCAP asserts that "[i)f there is
no evidence to support an adjustment.
the adjustment cannot be made. no
matter how relevant it might be."
ASCAP Petition to Modify at 14. Both
ASCAP and BMI submit that the record.
in fact. belies static music use. noting
that there are many more public
broadcasting stauons. and consequently
more progtams broadcast, since 1976
and that the total voiume of music use
must therefore have increased
substantially. BMI goes on to state that
the record supports that, since 1992. use
of BMI music has increased an average
of 10% on public broadcasting stations,
and that, the Panel should have factored
this into its analysis and awarded BMI
a greater fee.

Recommendation of the Register

As described above. the Panel's
methodology "uends forward" the
CRT's 1978 fee and adjusts for changes
in the relative shares of ASCAP and BMI
music used by Public Broadcasters since
1978. The Panel did. however, consider
whether any change to the methodology
was required to account for changes in
overall music usage since 1978.
Evaluating the scant evidence on the
subject. the Panel concluded;

We find the music analyses presented by
Public Broadcasters to be the most
comprehensive and reliable. No credible data
is available with respect to any uend in
overall music usage by Public Broadcasters
since 1978. However. we accept Public
Broadcasters'onclusion that overall music
usage has remained constant in recent years.
Given the dearth of empiricaL or even
anecdotal. evidence to the contrary. it is
reasonable to presume that overall music
usage by Public Broadcasters has remained
substantially constant since 1978. See
ASCAP PFFCL 152 (-[T)here is no evidence
in the record that total music use on the
[Public Television and Public RMo) Stations
has changed significandy since 1978.")

Report at 31-32 (citations omitted).
BMI and ASCAP attack the Panel's

conclusion regarding music use.
arguing, in essence. that the Panel is
forbidden from fact-finding in the
absence of thoroughly comprehensive
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record evidence. The Register cannot
accept ASCAP and BMI's argument in
this instance. There is no question that
record evidence of music use prior to
1992 would place the Panel's
conclusion on firmer ground. Complete
and comprehensive evidence will
always increase the accuracy of CARP
decisions. but it is often such evidence
does not exist. or is not presented in a
CARP proceeding. See. e.g.. 62 FR 55757
(Ocmber 28, 1997) (rejecdng satellite
carriers'rgument that Panel decision
must be rejected because satellite
caniers had no access to evidence to
rebut copyright owners'ontentions).
The Register believes that it is
acceptable. given the inherent hck of
precision of these proceedings. for a
Panel to make reasonable inferences
based on an examination of the best
evidence avaibsble. The Panel's
inference regarding music use satisfies
this requirement.

In drawing its inference. the Panel
examined the best evidence it had
available to it: the music use analyses of
the parties from 1992-1996. The Panel
adopted Public Broadcasters'nalysis as
the "most comprehensive and reliable."
Report at 31. The Panel concluded that
Public Broadcasteis'nalysis
demonsuated that overall music use in
recent years has remained relatively
constant. The Register has no grounds to
question this finding. See. 61'FR 55663
(October 28. 1996) ("the Librarian will
not second guess a CARP's balance and
consideration of the evidence, unless its
decision runs completely counter to the
evidence presented to it.") Given that
music use was static for a period of five
years. the Panel reasonably inferred that
this trend was predictive of music use
from 1978 to 1991. The inference was
backed by ASCAP's stataunent in its
proposed findings that -there is no
evidence in the record that total music
use on the Stations has cha~
significantly since 1978. Nor is there
any evidence in the record that the
Stations'roadcasts of ASCAP music
over the same period'have changed
significantly either in quality or
quantity.- ASCAP PFFCL at 152. $32.
The five-year period. coupled with
ASCAP's statement. provide sufficient
support for the Panel's presumption

ng music use.
oreover. the Register does not find

that ASCAP's and BMI's assenions
regarding the increase in the number of
public broadcasting stations and
programs broadcast require rejection of
the Panel's inference. Both ASCAP and
BMI presume that there is a direct
correlation betvveen number of stations
and broadcast hours and the amount of
music used. This cenainly is a

reasonable conclusion, but it is not a
necessary one. It could. for,example. be,
the case that public broadcasung
stations prior to 1992 used far greater
amounts of music than do public
broadcasting stations today. Public
Broadcasters'vidence tends to support
that conclusion. See Public Broadcasters
PFFCL at 50-51. $/112-113. In sum. the
Register will not. in the absence of,'oncreteevidence to the co'nuaiy.allow'n

inference drawn by a pany to uump
an inference drawn by e PaneLa

6. The Panel's depe6dente o8 music I

share is irrelevant and unsupported by i

section 118. ASCAP submits that
section 118 unconuovenedly provides .

that copyright owners efmusic iare i

entitled to compensation for use of their
music by Public Broadcasters. The;
Panel's reliance on music share as
opposed to music use. ASCAP insists. is
inelevant because music share does not
necessarily have any correlation to
music use. Further,~ submits that
reliance on music share is eonuary to
section 118 because music share
presumes that ASAP and BMI music is
interchangeable. whereas section 118
requires establishing~te rhyal(y
fees for both catalogu& of rhusit.

Recommendation of the Register
The Register determines that the:

Panel's use of music shares to adjust for
the amount of ASCAP and BMI music
used on public broadcasting stations
since 1978 is not conuaiy to section
118. The Panel addressed ASCAP's
contention that its methodology was
conuery to section 118'when it'stated: 'B)oihASCAP and BMi~argu
ofmethodology we advance here is
impermissible. as a manatr oflhw. bacaiise
Section 118 requhes that separate fees be sei
for ASCAP and BMI tbst «re based upon
separase evaluadons oftheir respective
licenses. The hqtislative h)smiy inelind

i

Section 118. they argue. bes any
~

methodology that yields a 'ee after
which tho combined fae i4 ed~ and BML The IN'jel fitids r{o sufism
whatever for this position'in tho legislative 'isaxyofSecdon 118. the expseashnguage,'f

the snstute itself. or in the 1978 CRT
decision cited by ASCAP. h is undisputed
that the statute requires the Panel io sei
separate rates for ASCAP and Bhfl but thai
is an obligation wholly nct 'hy
~%01%y we employ &0 deier im lt os
fees.

Repon at 35-36 (footnotes omiued),
(citations omitted). The Register agrees.

The Register also coi)clutfes t)sat ge,
Panel's use of music shjares,'is n'ot
arbitrary. The Panel used snusie shires',

vGiven chat e» Reganer acceprs S» panel's,
de»nninauon e»r music use'has rior~ the
Regh»r rejecrs BMI's request'for air ed)risunehr io 'ccournfor a ien S»recur increase in iis inusic use. I

I'o

gauge changed circumstances since
1978. determining that the ainount of 'SCAPmusic. relative to BMli music. I

had declined from 19?8. This is wholly
consistent with the Panel's adopted
methodology. and is one of this
mechanisms necessary to that analysis
to account for changed circumstances.

7. There is insufficient record
evidence to support the Panel s
inferential findings regarding music
share. ASCAP, and BMI argue shat. i

assumingi music share is relevant to the
Panel's nsethodolegy. the absence of
evidence for music shares prior to I 992
prevented the Panel from inferring; the;
shares of ASCAP and BMI, music on
public broadcasting in 1978.

Recommendation'of the Register
For the reasons stated iri A5. supra.

the Register will not question q
reasonable inference df the Passel
provided that it draws support from the

record. The Panel, detqrmitied,
that the ratio of ASCAP to:BMI music,
in 19?8 was in the ranjge of 80/20 tp 83/
17. Report at 32. The Panel based this
determination on the fact chat.,singe
1981& both ASCAP and BMI negotiated,
8ses that consistently reflected,'thai
share of music. The Panel stated that
-we are persuaded that the consistent
division of fees reflects the parties'erceptionof respective music use,
shares. as confirmed by data available to
each pany." Id. at 33.,

The Panel aho presumed music
shares from 1978 to 1981 wana at the
same,ratio. in the absence of eyidepce
to the coriuary. The Panel.reasoned that
ttus prest)mprjon was,.corroborated by
the fact that the CRT. in awarding 'jS~Pa,gl.)5 millioti fej in )9?gj. way
aware that BMI had negotiated a
$250A)00 fee. The Panel aLso ieliedj on,
the fact that ASCAP itself used 1990
niusic use date as.a proxy for

19?gradate.

gee AS~P PPFC). at ,.1 16., '5266. n.6
("Beqausq reliable music use data were
not ayaihbie for 1978, ASCAP'reli)d ofi
music use data starting from II)90.,the,
fstst ASCAP distribution stuva'y yeIir fajr
which detailed information was readily
reuievabie. Thus. the trended fee
assumes that music use on Stationa did
not change substantially fiom 1978 to '990,(andthere is no evidence in the
record to contradict that assurhptitIn.-)).
The Register determines that these
pieces of record evidence support the
reasonableness of the Panel's

'resumptionsregarding music share in
1978.;
'ASCAP, alsO argues that',the Panel's

split of approximately. 80/20 is
inaccurate because the Panel Qisu(ken|y
assumed that,ASCAP relied upon (ts
music share as a basis for negotiating iss
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fee in 1982. 1987 and 1992. when in fact
it did not. The record appears far from
clear on this point, particularly since
Public Broadcasters submit that music
share was important to them in
negotiating the licenses. See Tr. at
2619-21 Uameson). It is clear that BMI
used its relative music share in
negotiating its licenses with Public
Broadcasters. See, Tr. at 3389
(Berenson). In any event. the Register
agrees with the Panel that it was the
parties'ercepuons as to their music
shares during their negotiations that is
relevant:

It is important to note that whether the
music use shares we have adopted are
actuafly accurate is not critical to our
analysis so long as the panies perceived them
to be accurate at the time they negotiated the
agreements. As we have repeatedly expressed
herein. our task is to anempt to replicate the
results of theoretical negotiarions. If the
parties were to use the 19?8 license fee as a
benchmark. we have no doubt that the
resulting fees from such negotiations would
reflect the penies'erceived change in
ASCAP's music share since 1978. just as they
would reflect the parties'erceived change in
Public Broadcasters'otal revenues.

Report at 34.
8. It was arbitrary for the Panel to

infer music share on public radio when
no evidence of music use on public
radio was presented. ASCAP faults the
Panel's use of music share on public
television as a proxy for music share on
public radio. ASCAP argues that the
Panel's citation to the negotiated
licenses'istoricai use of television
music use data as a proxy for radio is
inappropriate because the Panel
determined that those agreements are
not representative of fair market value.
Further. ASCAP submits that there was
no probative evidence adduced that
ASCAP ever acquiesced to the use of
television data as a proxy for radio data.
ASCAP Petition to Modify at 19.

Recommendation of the Register

The Register determines that the
Panel's use of television data as a proxy
for radio data is not arbitrary. The
Panel's statement that Public
Broadcasters and ASCAP and BMI used
television music data as a proxy for
radio data (since no party keeps uack of
music usage on public radio) was based
on the tesumony of Paula Jameson,
Public Broadcasters'hen general
counsel. who participated in the fee
negotiations. Tr. at 2621-23 (jameson).
Although ASCAP asserts that there is
testimony to the contrary. the Register
will not disturb the Panel's evaluation
of testimony in the absence of
compelling grounds to do so. See. NAB.
146 F.3d at 923. n.13 ("The PaneL as the

initial factfinder. is in the best posiuon
to weigh evidence and gauge
credibility").

9. The Panel made an arbitrary
assumption that Public Broadcasters
should pay the same rate of revenue
now as they did in 1978 despite their
increased commercialization. BMI
charges the Panel with failure to include
an adjustment in its methodology to
account for Public

Broadcasters'ncreased

commercialization. BMI notes
that the Panel did recognize the
increased commercializauon. and
acknowledged that such
commercialization might justify the
need to narrow the divergence between
fees paid by Public Broadcasters and
commercial broadcasters, but then did
not do anything about it. BMI submits
that using Public Broadcasters'rivate
revenues since 1978. as opposed to total
revenues, "is a reasonable way to take
into account the in~
commercialization of public
broadcasting in setting a rate based on
the 1978 CRT fee." BMI Petition to
Modify at 37.

Recommendation of the Register
While the Panel did observe that

Public Broadcasters have become more
commercialized in recent years, and that
such a convergence between public and
commercial broadcasting "may" justify
a narrowing of the gap between the fees
paid by Public Broadcasters and
commercial broadcasters, that
observation does not compel an
adjustment to the Panel's methodology.
The Panel also concluded that
significant differences between Public
Broadcasters and commercial
broadcasters remain. See Report at 24
("Though corporate underwriting may
superficially resemble advertising

*, the relevant economics are quite
different" ). indeed. these differences
specifically led the Panel to reject
commercial fees as the benchmark for
setting Public Broadcasters'ees. Id.

Moreover. the Panel expressly
rejected the use of private revenues in
its methodology as the means of
accounting for increased Public
Broadcasters'ommercialization:

(W)hen performing a trendinganalysis
based upon the 19?8 public Broadcasters'ates.

there is no need to restrict the analysis
to private revenues because the methodology
does not employ any date from the
commercial context. In this instance, we
need make no attempt to account for
differences in the manner the two industries
raise revenues. We need not massage the
methodology to obtain an 'apples to apples'omparison.Accordingly. total revenues.
reflecnng the true increase in Public
Broadcasters'bility to pay license fees. is
the more appropriate parameter.

Report ar. 29-30.
There is ample testimony to support

the Panel's determination that the
economics of public broadcasting and
commercial broadcasting are quite
different. Written rebuttal tesumony of
Dr. Adam jaffe at 14-17: Public
Broadcasters Direct Exhibit 4. The Panel
was. therefore. not compelled by the
evidence to account for increased
commerciaiization of Public
Broadcasters in adopting their
methodology. and it was not arbitrary to
reject the use of private revenues as a
means for adjusting for
commercialization.

10. The Librarian should announce
that ASCAP and BMI may seek rate
parity with commercial broadcasters in
future section 118 proceedings. BMI
submits that, assuming that the
Librarian does not choose to adopt a
methodology that bases Public
Broadcasters'ee on what commercial
broadcastefs pay for music. the
Librarian should declare that "BMI is
free to argue in a future CARP
proceeding that Secuon 118 license fees
should be set on the basis of a
comparison to commercial broadcasting.
under the facts and circumstances as
they may develop in the future." BMI
Petition to Modify ar. 58.

Recommendation of the Register
The task of the Register. and the

Librarian. in CARP proceedings is to
review the decision of a CARP panel.
not to make pronouncements or
declarations as to the character or nature
of future proceedings. The Register
recommends that the Librarian not
accept BMI's invitauon. The Register
notes. however. that parties to a future
section 118 proceeding. or any CARP
proceeding for that matter, are free to
submit any and all evidence they deem
relevant to the rate adjustment or
royalty distribution. as the case may be.

11. The Panel erred in its allocation
of costs among the parties. ASCAP
submits that the Panel erred because it
did not follow prior CARPs'llocation
of costs 'e in rate adjusunent
proceedings. and did not ariiculate a
reason for its deviauon. ASCAP asserts
that the Panel should not have ueated
PBS and NPR as a single party for cost
purposes. and instead should have
equally split costs between ASCAP and
BMI on the one hand. and PBS and NPR
on the other. According to ASCAP,
-[flairness dictates an equal division of
costs. which is consistent with prior

~" "Allocation of costs" in a CARP pnxeedinz are
the monthly charges of the arbiuators. The casts of
the Copyright Office and the Librarian are pan of
ibeir operating budgets. and are not a pan of a
CARP's aiiocauon of oasis.
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precedent and which imposes equal
burdens of the proceeding on copyright
owners and users." ASCAP Petitittn to
Modify at 30.

Recommendation of the Register
Section 802(c) of the Copyright Act

provides that "ji)n ratemaking
proceedings, the parties to the.
proceedings shall bear the entire cost
thereof in such manner and proportion
as the arbitration panels shall direct."
17 U.S.C. 802(c). ASCAP's reqiuest raises
the question whether a cost allocation
decision of a CARP is reviewable by the
Librarian under section 802(fl.

Section 802(f) of the Copyright Act is
the source of the Librarian's review
authority of CARP decisions. It pmvides
in pertinent part that "(wjithin 60 days
after receiving the report of a copyright
arbitration royalty panel under
subsection (e), the Librarian oF Congress.
upon the recommendation of the
Register of Copyrights, shall adopt: or
reject the determination of the
arbitration panel." 17 U.S.C. 802(f).
While the '"determination"'f the 1Panel
is not defined in subsection (fI,

subsection (e) describes a CAE P
delivering "a report" of -its
determination concerning the royalty
fee or distribution of royalty fiws, as the
case may be,"'7 U.S.C. S02(e). It thus
appears that the Library's review
authority extends only to a Panel"tt
decision on the merits of a ratemajking
or distribuuon proceeding—i.e.. the
actual setting of rates or alioc ttion of
royalties. Is this review authority bmad
enough to encompass a Panel's
allocation of costs under subsiection
802(c)?

The Register concludes that it is not.
A plain reading of the statute limits the
Librarian's review to the substance of
the proceeding—the setting of rates or
distribution of royalties—contained in
the Panel's report, and does not inclucile
allocation of the arbitrators'osts among
the parties to the proceeding. 'The fact
that the Panel's decision on costs 'tvas
also contained in its report on. the merits
of the proceeding does not chmge the
result. Allocation of costs has no tearing
on the Panel s resolution on the merits
of the proceeding. Furthermote, the
Panel in this case could have just as
easily issued a separate order allotting
costs. and was not required to include
such a decision in its report to the
Librarian. The Librarian's jurisdiction
should not depend on where the CARP
announces its allocation of costs.

Even if the Librarian had auithority to
review the Panel's allocation of costs.
the Register would not recomtTtenid that
the Librarian reject the Panel's
allocation of one-third paid by ASCAP,

one-third paid by Bh41. and one-third
paid by Public Broadcasters. ITheIstatute
plainly gives the arbitrators broad
discretion in allocating costs. 18 ILI.S.C.

802(c) (costs shall be allocated -in such
manner and proporti.on as the
arbitration panejls shall diirecf"). The
Register is also not persuaded that the
language of subsection (c) that requirte
a CiI»RP to act on the basis of "prior
copyright arbitration royalty panel
determinations" applies to aliocaItionI of
costs. Tllis provision is directed to
"determ.inations" of CARPs—i.e. their
dec:isioris as to rates and royalty
distributiofMs.

The Panel concludled. for idurpbsesIof
cost allcrcation, that "ASCAP. BML and
Public Broadcastters constitute thee
sep mate parties." Report at 39. It
reached its conclusion based "on the
totality of circumstances including the
197'8 CRT dtaision, the histoty of'egotiationsbetween the parties. IandI
the manner:in which the parties 'roceededherein." Id. The Register
believes that the CA)V-and'not the 'egisteror the Librat~is ln tHe Mt
pos;ition to evaluate these factors and
apportion the costs. The Register,
therefor»e, recommends filet the
Librarian not resdew or reject the Paniel's
allocation of costs,

18. Objectiofts ofPublic Broadcasters,
Public Brttadcastets fault the Panel ~for

rejecting use of prior negotiated 'greeme,ntsas the benciunark for setting
ASCAP's and BMI's fees. In support of
this pos.ition. Public BroadcaI&tert offtir
the following thee arguments.

l. The Panel violated section 118 by
setting f'air market value rates in the
context of hypothetiml free rnarketpbsce
negotiations. as oppttsed to within the
confiines of!ecuon 118. Public
Brtxsdcasters do not challenge the
Panel'S eVabrsauOn Of the meaning Of fair
market vaiur~the price that 'a wi11ing
buyer and willing seller would
negotiate—but they do contest the
sett:ing in wllich the Panel deternitinefl
fair market value. The Panel stated:

ln the present cc&ntexu a cletenttination of
fair,market value rectuitm the Pa'nei tjI finA
the I ate that Public Broadcasters would pay
to ASCA',P and to ESMI f'or the purchase of
their blanket licenses. for the current

I

statutory perictd. bn a hypolheticttl frite
mar!cat in chir absence of the Secxion 118
corn pufsr dry license.

Report at 9-10 (!»econd emphasis
added). Public Broaticasters charge that
it was legal error for the Panel to
determine fair market value tttutsilde the
context of stscuon 118, and that the
Panel was r&xluiwd to take into account
the purposes of section 118 in setting
rates. Public Broadcasters Petition to

r'odify

at 9-10 (citing the Libratjian'k
I

recent sectiion 114 rate proceeditng for
the pmposiition that reasonable rates are
not the same as marketplace rattjs arjd
that a statutory rate need not mirror a
freely negotiated rate). This
"h.tndamental error,- according to
Public Brm&dcaster.. incorrectly I led the I

Patnel to reject prior negotiated
agreements under section 118 as the

'enchmark for setting rates in this
I proceeding.

Re otnmen'dation of the Register
'The Register determines that the

Patlei clid not act contrary to section 118
I by Iseeking to determine what rates the

patTies would regotdate in free. Opeu
marketplace negotiatiors. as opposed to

I

within the context of section 118. Pu blic
Broadcasters attempt to create the
notdon that there are two kinds of fair

I market~ vahses: one negotiated in the
I context of the open marketplace, and
i another within the "'particularized

context: of section 118." Public
I

I BrcSadcaste?s Petition to Modify at 9.
I The COpyright Act tttakes no such

distinction:s. The only provision for
adjusting section 11S rates is contained
in secti:on 801(b) (I), which provides that

I a CARP shall set "reasonable" rates i»or

'ection 118. Unlike other compulsory
licenses. section 118 does not corntain
an»rr Cfltefla Of pfeSCrlp'tlonS to be

~ considered in adjusting rates, other than
' direcdon that a Panel may consider

negotiated agreements. See. e.g., 17
'.S.C. 119(c)(3)(B) (fair market value
I rates egtabl'sshed with consideration,of,

certain typtss of evidence): 17 U.S.C.
801(b)(1) (sections 114, 115 and 116
compulsory license rates adjusted to
ac?lieve sptwified objecuves). h4oreover.
it is difficult to undersasnd how I a
license negotiated under the constraiints
of a compulsofrf lioense, where the
licensor has no choice t»ut to license»

'otsid t'ruly reflect "fair marker. value."
The Panel was, therefore. not requirfxi
to consider fair market value confined to

'he context of section 118.»
Public Bmadcasters'itation to the

seduon 114 rate adjustment proc;eedjng
I

I is also !inapposite. Section 801(b)(1) of
the Copyright Act prescribes that
seaion 114 ran!s ar e to be adjusted to

I achieve four specific objectives. Because

'-" if this were the cetuirement. the aniy evidence
in n secttc»n 118 tate atjustment proceeding
ptetumsb!y wcrutd be the trgrecmems previously
negotiated by the prtcttes for ttra sncdr»n 11& license.
This is. ctbvior»sty. precisely what the Put»tic
ftrr»adcastcts vvamcd the PnnclI tr» cclAsidcc.
Hr»»trave».'tf fate market valve within the sectic»n 11&

ticrrnse were the standard. Cr»ngmss prcsumabiy
wnrild mx bav~ pmvided that a CARP "niay"

'on'sider'negc»tiated agre'.ments. bui mtt»tr would
have ma~ted such a ccesidccation. Sac 1 7 U.S.C
11& tb)(31

JA40092
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section 114 rates must be observant of
those objectives. they need not be
market razes. See 63 FR 25409 (May 8.

1998). Such is not the case with secuon
118.

2. The Panel's erroneous analysis of
the no-precedent and nondisclosure
clauses of the voluntary agreements led
the Panel improperly to reject the
agreements as the benchmark. Public
Broadcasters argue that the Panel
improperly used the no-precedent
clause in the ASCAP agreement. and the
nondisclosure clause in the BMI
agreement. as grounds for rejecting the
previously negotiated agreements
between ASCAP/BMI and the Public
Broadcasters as the benchinark for
adjusung rates in this pmceeding.
Because Public Broadcasters assert that
fair market value rates must be
determined in the context of section 118

(see supra). Public Broadcasters assert
that the ASCAP no-precedent clause
and the BMI nondisclosure clause have
no relevance to the rates the parues
would have negotiated; and it was.
therefore. illogical for the Panel to
conclude that the existence of these
clauses was evidence that the voluntary
agreements understated fair market
value.

Recommendation of the Register

The Register determines that the
Panel's analysis of the no-precedent and
nondisclosure clauses of the ASCAP
and BMI agreements was not arbitrary or
contrary to the provisions of the
Copyright Act. First. as discussed above,
the Register rejects the position that the
Pane! was required to set fair market
vaiue rates confined to the context of
section 118 negotiations. The Panel was,
therefore, not bound to accept the prior
negotiated agreements as the only
evidence of fair market value.

Second. Public Broadcasters
misperceive the significance of the no-
precedent and nondisclosure clauses as
they affected the Panel's decision to
reject the negouated agreements as the
benchmark for fair market value. The
Panel did not use these clauses as the
only evidence that the negotiated
agreements were not representative of
fair market value. Rather. the Panel
stated:

The Penei does naz here find that the mere
existence af a na-precedent clause renders
prior agreemenzs unacceptable as
benchmarks per se. Rather. after considering
the zazaiicy of the circumstances. we find zhe
na-precedent clause effectivel cazrabarates
ASCAP's assertion that it voluntarily
subsidized Public Braadcaszers in the past
and naw deciines za canrinue such
subsidization.

Report at 22 (fooznote omitted}. The
record contains other evidence to
support ASCAP's cantention that the
negotiated agreements were a
sQbsidization to Public Broadcasters.
See ASCAP s PFFCL at 126-130.
5'I 287-297. Because the Panel's
rejection of prior agreements with
ASCAP is supported by the evidence.
the Register cannot disturb it.

The same can be said for BMI's
nondisclosure clause. The Panel found
that the presence of the clause in the
negotiated agreements was to prevent
use of below-market rates as a
benchmark for setting future rates. and
that "[njo other piausibie explanation
has been offered by Public
Broadcasters" as to the existence of the
clause. The record also contains
evidence, aside from the nondisclosure
clause, that supports the conclusion that
BMI considered the negotiated license
to contain below market rates. See BMI
PFFCL at 67-73. 9'jf 183-1 94. The
Panel's determination is, therefore.
neither arbitraty nor conuary to the
statute.

3. The Panel improperly reUed upon
the disparity between the rates paid by
public bmadcasters and commercial
broadcasters for ASCAP and BlvfI music
as evidence that the voluntary
agreements represented a subsidy to
Public Broadcasters. As further evidence
that ASCAP and BMI had been
voluntarily subsidizing Public
Broadcasters in the negotiated
agreements, the Panel cited the
magnicude of the he disparity that
existed between public and commerciai
bmadcasters. Public Bmadcasters assert
that the fact that comznercial
broadcasters pay considerably higher
fees than public broadcasters is not
evidence of a subsidization. Rather. it is
demonstrative evidence that different
users of the same goods and services can
value such gaods and services
differently. Public Broadcasters also
argue that the Panel "gave undue
weight" to the tesumony of one of BMI's
witnesses in refuting Public
Broadcasters'ontenuon regarding the
lack of probity of the fee disparity.
Public Bmadcasters Petition to Modify
at 19.

Recommendation of the Register

The Panel expressly addressed Pubfic
Broadcasters contention of the lack of
probity of the fee disparity:

Public Bra&casters have naz. or can naz.
cite any factual bases which might account
for the huge disparity between recent
ASCAP/BMI commercial razes end the rates
for Public Broadcasters under prior
agreements (even after adjusting cammerciai
rates based upon various pazamezezs}. Public

Broadcasters merely offer the general. buz

uziheipfuI. observation that "(z) he differences
in r~zes is accounted for by the fact that
cammerciai and zian-cammercial
broadcasters operate in separate and distinct
markets.- If for example. evidence hed been
adduced demonstrating that Public
Bmadceszers pay less than commercial
braadcaszeis for azher music-related
programming expenses (such as radio disk
jackeys. musicians. producers. writers.
directors. or other equipment operators). the
Penei might feel more comfortable accepting
the heavily discounted music license fees as
fair market razes. Virtually na such evidence
was adduced. To the contrary. it appears that
Public Broadcasters pay razes competitive
with commercial broadcasters for other
music-related programming costs such as
campasers'up franz fees." Tr. 1636
(zeszimany of BMI witness Michael Bacon).
As discussed. infix. the Panel is cognizant
that commercial azzd nan-commercial
braadcaszezs da, in fact. operate under
differen economic models and one should
ziaz be suiprised that these models yield
somewhat different results, inciuding
differences ki fair market rates. Iz is the
magnzzzzcfe of the disparity that causes the
Panel ta further question whether zhe rates
negotiated under prior agreemenzs zruiy
constituted fair market rates. We have
cancluded they da naz.

Report at 23 (citation omiued).
The Register concludes that the

Panel's explanation of its consideration
of the fee disparity is well-articulated
and reasonable, and is not arbitrary or
concrazy to the Copyright Act. And. as
the Register has made clear on several
occasions, absent compelling evidence
to the contrary. the Register will not
disapprove the weight accorded by a
CARP to che testimony of a witness. See.
e.g. 62 FR 55757 (October 28. 1997).

C. Conciusion
Having fully analyzed the record in

this proceeding and considered the
contentions of the parties, the Register
recommends that the Librarian of
Congress adopt the races and terms for
the use of ASCAP and BMI music by
Public Broadcasters as set forth in the
CARP's report.

Order of the Librarian
Having duly considered the

recomtnendation of the Register of
Copyrights regarding the report of the
Copyright Arbitration Royalty Panel in
the matter of adjustment of the royalty
rates and terms for the noncommercial
educational broadcasting compulsory
license. 17 US.C. 118. the Librarian of
Congress fully endorses and adopts her
recommendation to accept the Panel's
decision. For the reasons stated in the
Register s recommendation. the
Librarian is exercising his authority
under 17 U.S.C. 802(f) and is issuing
this order, and amending the rules of
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the Library and the Copyright Office.
announcing new rayaity rates and terms
for the section 118 compulsory license.

List of Subjects in 37 CFR Part 253

Copyright. Music, Radio. Television.

Final Regulation
In consideration of the foregoing. the

Library of Congress amends part 253 of
37 CFR as follows:

PART ~SE OF CERTAIN
COPYRISHTED WORKS IN
CONNECTION WITH
NONCOIINIERCIAL EDUCATIONAL
BROADCASTINS

1. The authority citation far part 253
continues to read as follows:

Authority: 17 U.S.C. 118. 801 (b)(I) cnd
803.

2. Section 253.3 is added to read as
follows:

52884 Perfonnance of musical
cempoehiens In the repertesy of ASCAP
end SNI hy PS& and NPR and ether public
hreedcesdn9 entree engaged In the
ecdvides set forth In 17 UA.C. 118(d).

(a) Scope. This secdon shall apply to
the performance during a period
beginning january l. 199&. and ending
on December 31. 2002. by the Public
Broadcasting Service (PBS). National
Public Radio (NPR) and other public
broadcasting entities (as defined in
5253.2) engaged in che activities set
forth in 17 U.S.C. 118(d) of copyrighted
published nondramatic musical
compositions in the repertory of the
American Society.of Composers.
Authors and Publishers (ASCAP) and
Broadcast Music. Inc. (BMI), except for
public bmadcasting entities covered by
55 253.5 and 253.6.

(b) Royalty rates. The following
annual royalty rates shall apply to the
performance of published nondramatic
musical compositions within the scope
of this section: 83.320.000 to ASCAP.
and $2.123,000 to BML

(c) Payment of royalfles. The royalty
payments specified in paragraph (b) of
this section shall be made in two equal
payments on July 31 and December 31
of each calendar year. except for 1998.
in which year the royalty payments
shall also be made in two equal
installments. the fsrst of which shall be
made within thirty (30) days from the
date the Librarian of Congress renders
his.decision in In the Matter of
Adj uscment ofthe Rates for
Noncommercial Educadonai
Broadcasnng Compulsory License.
Docket No. 96-6 CARP NCBRA. and the
second of which shall be made on
December 31. 1998. subject to 17 U.S.C.
802(g).

(d) Identification of stations. iPBS,
NPR and/or the Corporation for Public,
Broadcasting (CPB) shall annually for
the years 1999-2002. by nqt later than
Janumy 31 of each such calends year.'ndin 1998. within thirty (30) days of
the date the Librarian of Congress
tenders the decision in In the Matter of
Adjustment ofthe Rates foi
Nonconunerehl Educational
Broadcasting Compulsory License.
Docket No. 96-6 CARP NCBRA, furnish
to ASCAP and BMI a'omplete list of aD
public braadcastmg entities within the
scope of this section. as ofJanuary 1 of,
that calendar year. Such lists shall
include:

(1) A list of all public bmadcasting
entities operating as television broadcast
stamens that are asscxdated,with PBS
("PBS Stations"). and the PBS hcensee'ithwhich each PBS Station is
associated ("PBS Licensees") ~ 'dentifyingwhich PBS Licensees are
Single Feed Licensees and iwhiph a(e
Multiple Feed Licensees, and which
PBS Stations or groups of scadons are
Independently Programmed Stations. as
chose terms are defined in paragraph
{e)g) of this secnan. t

g) A list ofaiI public broadcasnng
entities opssating as tnlevtsion broadcast
stations that are not associated with PBS
(-Non-PBS Stations");

(3) A list of all public broadcasting
entities operating as radio bmadcast
scatians that are associatediwith NPR
("NPR Stations"), which list shall,
designate which NPR Stations have six,
(6) or more full-thne employees and
which NPR Stations repeat one hundred
(100) percent of the pragrainming of
another NPR ScacloQ; and

(4) A list of all public bmadcasting
entities operating as radio broadcast
stations that are not associated with
NPR ("Non-NPR Stations"). which list:
shall designate which Non&NPR Stations
have six (6) or more full-time
emp

(5) For purposes of this section, Non-
PBS Stations and Non-NPR Stations
shall include, but not be limited toi
public broadcasting entities operating as
television and radio broadcast stanons i

which receive or are eligible to receive
general operational support from CPB
pursuant to the Public Broadcasting Acc
of 1967. as amended.

(e) Records of use. (1) PBS and NPR,
shall maintain and. within, thirty-one
(31) days after the end of each calendars
quarter. furnish to ASCAP and BMI
copies of their snmdard cue sheets
listing the nondramatic performances of
musical composicions an EBS and NPRl
programs during the preceding, quarter;
(including to the extent such
information is reasonably obtainable by

FBS end NPR the title author.
pubILsher. type of use, anci manner of:
performance thereof)..PBS and NPR will
make a good faith effort ca obtain the
ihfo~tion ta be listed on such cue
sheets. In addition. to the excent the
information is reasonably obtainable,:
PBS shall furnish to ASCAP and BMI
the PBS progr'amming feed schedules
including, but noc limited to. the PBS
National Programming Service
schedule. PBS and NPR shall make a
good faith expeditious effort to provide
the data discussed in this paragraph iri
electronic format where possible.

g) PBS Licensees shall furnish to
ASCAP and BML upon request and
desiiInation of ASCAP and BMI. niusic!
use reports listing all musical
compositions broadcast by a pmtiPar,
PBS Sation owned by such PBS
Qceqsee showing the title. author.'nd
publisher of each composition. to the
extent such information is reabona'bly'ierpmvided. howevet. chdt PBS
lj shall not be responsible'for 'Ircnqdingcue sheets for prag for 'hichcu'e sheets 'have aheady been

rovsded, by PBS ta ASCAP auld Bil41

EBS Licensee's wi)I mhke 0 good faith,'o 'rain the inf n to bearmana
I|stat) on eucp mcIsic ~ reports. In the
use jvheie a PBS,Licensee operates
only one.(1) or more PBS Stations each
of which broadcascs simultan~usIy or,

h q'
a Iielayed basis all.or at least eighty.

ve (85) percent of the same
progtamming (a -Single Fjsed

j

Ijcmtsee",'j, tlttat Singly Fepd Licensee.,
pill pot be obligated tp furnish music
use reporcs to either ASCAP or ta BMI
fpr +pre than one of its PBS Stations in
each calendar year. In the.caaS whpre y
PBS Licensee operates two g), ar rIlofe,
PBS $tanons which do not broadcast all
cIr at tleasI dig|sty-five (85) percent pf cbp
same! pmgrasssming on a simuhaneous ar
delayed basis (a -Multiple Feed
l,icensee"), that Multiple Feed Licensee
may be required to furnish a nSusis use
report for, each PBS Stadon or group of
sessions which broadcasts; Iesa than
eighty-fsve (85) percent of the same
progsamming as chat airect by any other
PBS Station or group of stations
operated by that Multiple Feed Licensee
(such station.or group of stations being
referred to as an "Independendy
Pm&rammed,Station") in each calendss
year., In each calendar. year. ASCAP and
BMI shall each be limged,to requesting
music use reports from PBS Licensees
covering a total number of PBS Stations
equal ta no more chan flfcy (50) percens
af the total of. the.number:of PBS Single
Feed; Licensees plus the number of
Indepencjendy Programmed Stations
operated by Multiple Feed Licensees;,

JA~4
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provided. however. that ASCAP and
BMI shall be entitled to receive music
use reports covering not less than ninety
(90) PBS Stations in any given calendar
year. Subject to the limitauons set forth
above. PBS Stations shall be obligated to
furnish to ASCAP and BMI such music
use reports for each stauon for a period
of no more than seven days in each
calendar year.

(3) Non-PBS Starions shall furnish to
ASCAP and BMI, upon request and
designation of ASCAP and BMI. music
use reports listing aH musical
compositions broadcast by such Non-
PBS Stations showing the title. author
and publisher of each composition. to
the extent such information is
reasonably obtainabie. Non-PBS
Stations wiH make a good faith effort to
obtain the information to be listed on
such music use reports. In each calendar
year. ASCAP and BMI shall each be
limited to requesting music use reports
from no more than fifty (50) percent of
Non-PBS Stauons. Subject to the
limitations set forth above. Non-PBS
Stauons shall be obligated to furnish to
ASCAP and BMI such music use reports
for each station for a period of no more
than seven days in each calendar year.

(4) NPR Stations which have six (6) or
more full-time employees shaH furnish
to ASCAP and BMI. upon request and
designation of ASCAP and BMI, music
use reports listing aH musical
compositions broadcast by such NPR
Stauon showing the title. author or and
publisher of each composition. to the
extent such information is reasonably
obtainable: provided. however. that NPR
Stations shall not be responsible for
providing cue sheets for programs for
which cue sheets have aiready been
provided by NPR to ASCAP and BMI.
NPR Stauons will make a good faith
effort to obtain the information to be
listed on such music use reports. In
each calendar year. ASCAP and BMI
shall each be limited to requesting
music use reports from no more than
fifty (50) percent of NPR Stations which
have six (6) or more full-time
employees. Notwithstanding the
foregoing. if the number of NPR Stations
with six (6) or more employees (from
which ASCAP and BMI shall initially
designate and request reports) falls
below twenty-five (25) percent of the
total number of aH NPR Stations. then
ASCAP and BMI may each request
reports from addiuonal NPR Stations.
regardless of the number of employees.
so that ASCAP and BMI shall each be
entitled to receive music use reports
from not less than twenty-five (25)
percent of aH NPR Stations. NPR
Stations shaH be obligated to furnish
music use reports for each station for a

period of up to one meek in each
calendar year to ASCAP and BMI

(5) Non-NPR Stations mhich have six
(6) or more fuH-time employees shaH
furnish to ASCAP and BMI. upon
request and designation of ASCAP and
BMI. inusic use reports listing aH
musical compositions broadcast by such
Non-NPR Station showing the title.
author and publisher of each
composition. to the extent such
information is reasonably obtainable.
Non-NPR Stations wiH make a good
faith effort to obtain the information to
be listed on such music use reports. In
each calendar year. ASCAP and BMI
shall each be Hmited to requesung
music use reports from no more than
fifty (50) percent of the Non-NPR
Stations which have six (6) or more fuH-
ume employees. Notwithstanding the
foregoing, if the number of Non-NPR
Stations with six (6) or more employees
(from which ASCAP and BMI shall
initially designate and request reports)
falls below twenty-five (25) percent of
the total number of aH Non-NPR
Stations. then ASCAP and BMI may
each request reports from additional
Non-NPR Stations, regardless of the
number of employees, so that ASCAP
and BMI shall each be entitled to
receive music use reports Rom not less
than twenty-five (25) percent of aH Non-
NPR Stations. Non-NPR Stations shaH
be obligated to furnish music use
reports for each station for a period of
up to one week in each calendar year to
ASCAP and BMI.

So Ordered.
James H. BEIington.
The Librarian ofCongress

Dated: September 17. 1998.
So Recommended.

Marybeth Peters,
RegisterofCopyrights
(FR Doc. 98-24986 Fi 1ed 9-17-98: 8:45 am}
MAJxo coDE 14sssos-e

ENVIR6NHENTAL PR6TECTI6N
AGENCY

40 CFR Part t8(}

IOPP-3007t71 FRL-0027-tI

RIN 2070-AS70

imidacloprid; Pesticide Tolerances
aGENcY: Environmental Protecuon
Agency (EPA).
acTiDN: Final rule.

suatMARY: This regulauon establishes
tolerances for the combined residues of
imidacloprid and its metabolites
containing the 6-chloropyridinyl moiety

in or on sugar beets (tops. roots.
molasses). bariey (grain. straw. hay).
wheat (grain. forage. straw. hay). as
requested by Gustafson. Incorporated
(PP 5F4584 and PP 4F4337): and cereal
grains crop group (grain. forage. straw:.
hay. stover}, sweet corn. safflowe (seed.
meal}. legume vegetables crop group
(seed. foiiage}, soybean meal: as
requested by Bayer Corporation (PP
6F4765) Gustafson, Incorporated. and
Bayer Corporation requested these
tolerances under the Federal Food. Drug
and Cosmetic Act (FFDCA). as amended
by the Food Quality Protection Act of
1996.
DATES: This regulation is effective
September 18. 1998. Objecu'ons and
requests for hearings must be received
by EPA on or before November 17. 1998.
ADDRESSESi Written objections and
hearing requests. identified by the
docket control number. OPP-300717.
must be submitted to: Hearing Clerk
(1 900). Environmental Protecuon
Agency, Rm. M3708. 401 M St.. SW..
Washington. DC 20460. Fees
accompanying objections and hearing
requests shall be labeled "Tolerance
Petition Fees" and forwarded to: EPA
Headquarters Accounting Operations
Branch. OPP (Tolerance Fees), PO Box
360277M. Pittsburgh. PA 15251. A copy
of any objections and hearing requests
filed mith the Hearing Clerk idenufied
by the docket control number. OPP-
300717. must aiso be submitted to:
Public Information and Records
Integrity Branch, Information Resources
and Services Division (7502C). Office of
Pesticide Programs, Environmental
Protection Agency. 401 M St.. SW.,
Washington, DC 20460. In person. bring
a copy of objections and hearing
requests to Rm. 119. Crystal Mall ¹2.
1921 Jefferson Davis Hwy.. Arlington.
VA.

A copy of objections and hearing
requests filed with the Hearing Clerk
may also be submitted electronically by
sending electronic mail (e-mail) to: opp-
docket@epamail.epa.gov. Copies of
objections and hearing requests must be
submitted as an ASCII file avoiding the
use of special characters and any form
of encryption. Copies of objections and
hearing requests will also be accepted
on disks in WordPerfect 5.1/6.1 or
ASCH file format. AH copies of
objecuons and hearing requests in
electronic form must be identified by
the docket control number OPP-300717.
No Confidenual Business Information
(CBI} should be submitted through e-
mail. Eiectronic copies of objections and
hearing requests on this rule may be
filed online at many Federal Depository
Libraries.
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Federal Register of September ',29, 1998
(63 FR 51825). The document amended
certain regulations governing
establishment registration and device
listing by domestic distributors. The
document was published vrith an enor.
This document corrects tlat enar.
EFFECTafE DATE: February 11. 1999.
FOR FURTHER INFDRMATON CONTACT:
Walter W. Morgenstern. Center for
Devices and Radiological Health (HFZ-
305). Food and Drug Adminhtration.
2094 Gaither Rd., Rockville, MD 20850.
301-594-4699.
SUPPLEMENTARY INFORMATION: In FR
Docs. 98-25796 appearing on page
51825 in the Federal Regbater of
September 29, 1998. the followiing
correction is made:

On page 51826, in the th(rd colunm,
amendatory paragraph four is corretxed
to read:

4. Section 80720 is amended by &avis!ng
paragraph (a)(4). by removing paragraph (c),
by radesignadng paragraph (d) as p uagraph
(c). and by adding paragraph (c) (3) m read as
follows:

Dated: November 19, 1998.
William K. Hubbard.
Associate Commissioner forPolicy
Ccerrfinanon.
(FR Doc. 98-3)569FIIed 11-26 98; 8:45 am]
eLUNG CCNE 11~~

LIBRARY OF CO146RBSS

Copyright Oflice

37 CFR Part 251

IDockat No. RM $8-4 CARP]

Digital Perfonnance Right iin Sound
Recordings and Ephemeiall
Recordings

ASENCY: Copyright Office. Librap of
Congress.
ACTIDN: Final rule and initiation of
voluntary negotiation period.

SUMMARY: The Copyright Of(ice:is
initiating the six-month voluntaty
negotiation periods. as required by the
Digital Millennium Copyright Aict of
1998, for negotiating terms and rates for
two compulsory licenses. which in aine
case, allows public pezforrminces of
sound recordings by means of eligible
nonsubscription transmissions and by
new subscription services, and in the
second instance. allows the making of
an ephemeral phonorecord of a sound
recording in furtherance of making a
permitted public performance of the
sound recording. In addition, the Oflice
is adopting procedural regulations to

hnplement the DII~ltal Millennium 'opyrightAct of 1998.
EFFECTIVE DATiES: The effective date'f'heregulaition is December 28, 1998.
The effective date of the inltiadon df thb
s:ix-month voluntary negotitation periods
is November 27, I!398.
ADDRImas: Copies of voluntary license
agreements and petitions, if sent byi
niaii. should be addressed to: Copyright
Asbioation Royalty Panel (CARP), P.O.
Box 709?ir, South~vest Station,

i

Washington. DC 20024. If hIand
dheliveed. they should be brought to:
06ice of the Geneial Coum el. James
MadLson Memorial Building, Room LM-
403. First and Independence Avenue.
S!E. Washington, DC 2055~.
FINI FURTHER tNFDRMATIm«David O.
Carstm, General Counsel. or Tanya M.
Sandros, Attorney Advisor, Copyright
Arbitration Royalty Panel, P.O. Box
?09?7. Southwest Station. Washington.
D.C. 20024. Telephone (202) 70i7-8380 i

or Telefax (202) 707-8366.
SUPPLIEMENTARY INFDRMATION: On
October 28. 1998, the President signed
into law the "Digital Millenniuin
Copyright Act of 1998" ("DMCA" or
-Act"). Public Law 105-304. Among
other dungs, the DMCA amends
sections 112 and 114 of the Copyright
Act, title 17 of the United States Code,
to create a new license, govmnhig thie
making of an ephemeral recording of a
sound recordirtg. and to expand another
to faciiitate the public perfainnance of
sound recordirigs by mans ofcern
audio transmissions. S4e 17 U.S.C.
112(e) (I) and 114(d)(2). In amending
these Iectiions. Congress sought to "first.
further a sighted objective of Congres.'&
when;it passed the Digital Perfonnance
Right in Sound. Recordings Act of 1995
(DPRA) to enstlre tl'lat recording arthits
and record companies will be protected
as new technologies affim the v ays in
which their creative works are used: and
second, to create fair and e85cient
licensing mechanisms that address the
compliex issues faci:ng copyiight owners
and copyright users as a result af the
ra]pid ipowth of digital audib setiviceb." '.R.Conf. Rep, No.. 105-?96, at 79-80
(1998)

In eiiacting the Digital Pefforihande
Right in Sound Recordings Act ef 1995
(DPRA), Pub. L. 1&I-39. Congress
cnmted an exclusive right for copyright
owners of sound reicordingsl subject to
certain limitatiions, to perfoitm pbblibly ~

the sound Imonhngs by means of
certain, digital audio transmissions.
Among the limitations on the
perforinance was the cnmtion of a new
compulsory license for nonexempt.
noninteractive, digital substripcion
transmissions. The DMCA ekpaIids t~his ~

licenbe to allow a nonexempt Iiligibie
nonsitibscript(,on transmission and a
nonexempt transmission by a
preeiibstirig satellite digital audio radio
service td perform publicly a sound
iiecoriding in a,ccotdance with the terms
and rates of the statutoiy license. 17
U.S.C. 114(a).

~

An, -eligible nonsuhscriptiorI
~iniss)on" is a noninteractive,
igitaii auidio IransmisSion which, as the

r(arne hnplies, does not require a
subscripffon for receiving rjie
tiansiniss:Ion. The transmission must
also be made as past of a service that
provides audio prograinming consisting
in whole or in parr. of performances, of,
sound recordings whicli purpose isi to
provide audio or entertaininenr
prognsmrdng. but not to sell, advertise,
or promote particular goods or services.,
A -preexisting satellite digital audio
radio service- is a subscription digital
a(idio'adio service that received a
Stellate digital audio radio senrice
license issued by the Federal
Communications Coimnission on or
Ix~3'ore July 31, 1998. Sin 17 U.S.C,
114{j)(6) and (10). iOnly two known,
.entitite, CD Radio and American Mobile
Radio Corporation, qualify under thie
statutory definition as preexlsdng 'atellitedigitai auciio radio services.

In addition to expanding the 'current'14Ibwnse. the DMCA creates a new
statutory license for the making of an
"ephemeral recording" of a sound
racorciing by certain transmittitig
oiganlzations. The new statutory license
allows entities that trarismit
performances of sound recordirigs tb
businim estabjlishrnents, pursu mt to the
Ihnitatiomi set forth in secdon i

114(d) (l)(C)(iv). to make an epIIieme'ral 'ecordingof a,sound recording for
purposes of a later transmission, The
new license aha& provides a means by
which a transmittbig entity with a 'tatutoryLicense under section ~114(f)
can make more than the one
phonorecord specified in sectidn 11'2(a).'7

U.S.C. 112(e).

Determination of Reasonable TeritLs
arel Rates

The'statutory scheme for esta'blisl dng
rebsor(able terms and rates is the seine
for both licenses. The terms and rates
foi the two new statutoty licenses inay'e

detrnmined by voluntary agreement
among the affected parties. or

if'MicesYary.'throughcompuhoty 'rbitrationconducted pursuant to
Chapt' of the Copyright Act. Because'he

DMCA does not escablish reasonable
rates and ternate for either the new
section 11? or the expanded secItion 114
license, the statute requires the ~

Librarian of Congress to initiate a

JA40!96
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voluntary negotiation period. the first
phase in the rate setting process, within
30 days of enactment for the purpose of
determining reasonable terms and rates
for each license. See 17 U.S.C. 112(e) (4)
and 114(f) (2) (A).

If the affected parties are able to
negotiate an industry-wide agreement.
then it will not be necessary for the
parties to participate in an arbiuation
proceeding. In such cases. the Librarian
of Congress will follow current rate
regulation procedures and notify the
public of the proposed agreement in a
notice and comment proceeding. If no
party with a substantial interest and an
intent to participate in an arbitration
proceeding files a comment opposing
the negotiated rates and terms. the
Librarian will adopt the proposed terms
and rates without convening a copyright
arbitration royalty panel. 37 CFR
251.63(b). If, however, no industry-wide
agreement is reached. or only certain
parties negotiate license agreements.
then those copyright owners and users
relying upon one or both of the statutory
licenses shall be bound by the terms and
rates established through the arbitration
process.

Arbitration proceedings are initiated
upon the filing of a petition for
ratemaking with the Librarian of
Congress during the 60 days
immediately following the six month
negotiation period. Arbiuation cannot
take place, however. unless a party files
a petition even if the parties fail to
negotiate a voluntary license agreement.
17 U.S.C. 112(e) (5) and 114(i) (I) {B).

The rates and terms established shall
be effective during the period beginning
on the effective date of the enactment of
the DMCA and ending on December 31,
2000, or upon agreement by the affected
parties. another mutually acceptable
date. 17 U.S.C. 112(e)(5) and
114(f) (2) {A).

Initiation ofVoluntary Negotiations

Pursuant to sections 112{e)(4) and
114{f) (2) (A), the Copyright Office of the
Library of Congress is initiating the six-
month voluntary negotiation periods for
deterudning reasonable rates and terms
for the statutory licenses permitting the
public performance of a sound
recording by means of certain digital
transmissions and the making of a
phonorecord in furtherance of these
public performances. The negotiation
period shall run from November 27,
1998. to May 27, 1999. Parties who
negotiate a voluntary license agreement
during this period are encouraged to
submit two copies of the agreement to
the Copyright Office at the above-listed
address within 30 days of its execution.

Petitions
In the absence of a license agreement

negotiated under 17 U.S.C. 112(e) (4) or
114(f) (2) (A). those copyright owners of
sound recordings and entities availing
themselves of the statutory licenses are
subject to arbitration upon the filing of
a petition by a pany with a significant
interest in establishing reasonable terms
and rates for the statutory licenses.
Petitions must be filed in accordance
with 17 U.S.C. 803{a) (1) and may be
filed anytime during the sixty-day
period beginning six months after the
publication of this document in the
Federal Register. See also 37 CFR
251.61. Parties should submit petitions
to the Copyright Office at the address
listed in this notice. The petitioner must
deliver an original and five copies to the
Office.

Amendment of CARP Rules To Reflect
Passage of the Digital Millennium
Copyright Act of 1998

The DMCA creates two new
compulsory licenses governing the
public performance of certain audio
uansmissions and the making of
ephemeral recordings to facilitate the
transmission of certain public
performances. In both instances. the
reasonable rates and terms for the
statutory license may be determined by
a CARP. when voluntary negotiations
prove unsuc~. Therefore. the
Copyright Office is amending its
regulations to reflect the additional rate
setting responsibflities of the Office and
the CARP.

Section 553(b)(3)(A) of the
Adrriinisuative Procedure Act. 5 U.S.C.,
states that general notice of proposed
rulemaking is not required for rules of
agency organization or practice. Since
the Office finds that the following final
regulations are rules of agency
organization, procedure. or practice, no
notice of proposed rulemaking is
required.

List of Subjects in 3? CFR Part 251
Adminisuative practice and

procedures, Hearing and appeal
procedures.

For the reasons set forth in the
preamble. the Copyright OfFice and the
Library of Congress amend 37 CFR part
251 as follows:

PART 251—CQPYRISHT
ARBITRATIQN ROYALTY PANEL
RULES CF PROCEDURE

1. The authority citation for part 251
continues to read as follows:

Authority: 17 U.S.C. 801-803.

2. In 5251.2. redesignate paragraphs
(b) through (g) as (c) through (h).

respectively. and add new paragraph (b)
and revise newly redesignated
paragraph (c) to read as follows:

g 2512 purpose of Copyrtght Arbitration
Royalty Panois

(b) To make determinations
concerning royalty rates and terms for
making ephemeral recordings. 17 U.S.C.
112(e):

(c) To make determinations.
concerning royalty rates and terms for
the public performance of sound
recordings by certain digital audio
transmissions. 17 U.S.C. 114;

9 251.58 IAmondodl
3 In 5251.58, paragraph {c) is

amended by adding the number "112."
after the number -111,".

$251.50 [Amondod)
4. Secuon 251.60 is amended by

removing the word "subscription" and
adding in its place the phrase "the
making of ephemeral recordings (17
U.S.C. 112). certain" after the term "(17
U.S.C. 111).".

5. In 5 251.61, paragraph (a) is revised
to read as follows:

$ 251.81 Commoncomont of adlustmont
procoodin go

(a) In the case of cable. ephemeral
recordings, certain digital audio
transmissions, phonorecords, digital
phonorecord deliveries, and coin-
operated phonorecord players
(jukeboxes). rate adjustment
proceedings shall commence with the
filing of a petition by an interested party
according to the following schedule:

(1) Cable: During 1995, and each
subsequent fifth calendar year.

(2) Ephemeral Recordings: During a
60-day period prescribed by the
Librarian in 1999, 2000. and at 2-year
intervais thereafter, or as otherwise
agreed to by the parties.

(3) Digital Audio Transmissions: For
preexisting digital subscription
transmission services and preexisting
satellite digital audio radio services:

(i) During a 60-day period
commencing on July I, 2001 and at 5-
year intervals thereafter, or

(ii) During a 6~ay period prescribed
by the Librarian in a proceeding to set
reasonable terms and rates for a new
type of subscription digital audio
transnussion service: and for an eligible
nonsubscription service or a new
subscription service:

(A) During a 60-day period prescribed
by the Librarian in 1999.

(B) During a 60-day period
commencing on July l. 2000, and at 2-
year intervals thereafter.
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(C) During a 60-day period pnmxibed
by the Librarian in a proceeding to set
reasonable terms and rates for a new
type of eligible nonsubscription servtce
or new subscription service, or

(D) As otherwise agreed to by the
parties.

(4) Phonorecords: During 1997 and
each subsequent tenth calendar year.

(5) Digital Phonorecord Delivtstes::
During 1997 and each subsequent flfth
calendar year, or as otherwi~ ayeed to
by the parties.

(6) Coin~perated phonoiteord
players (jukeboxes): Within one year of
the expiration or termination of a
negotiated license authorized by 17
U.S.C. 116.

$ 261.62 fAmendedI
6. In 5 251.62, paragraph (a) is

amended by removing the word
"subscription" and adding bi its place
the phrase "ephemeral recordings,
certain" after the word -cable,".

Dated: November 18, 1998.
Maiybeth Peters,
Regfszer ofCopynghrs

Approved by:
James H. Btitngton,
The ihrerien ofCongress.
[FR Doc. 98-31657 Filed 11-25-98: 8:45 am]
6ILUNO CODE 141OOS-O

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[Region E Docket No. NY29-1-187a; FRL-
6193-51

Approval and Promulgation of
Implementation Plans; New York

AGENcY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

sUMMARY: The Envimnmental Protection
Agency (EPA) is promulgating a
correction to the State Implenienaition
Plan (SIP) for the State of New Yolrk
regarding the State's general prohibition
on air pollution. EPA has determbaed
that this rule was ermneously
incorporated into the SIP. EPA is
removing this rule from the appmved
New York SIP because the rule dam not
have a reasonable connection to the
national ambient air quality stanchrds
(NAAQS) and related air qualjity goals of
the Clean Air Act. The intendwt effect
of this correction to the SIP is to make
the SIP consistent with the requirements
of the Clean Air Act, as amenaled in
1990 ("the Act"), regarding EPA a@ton

on SIP submitjals and SIPs for national
p&1mary and stxondaty ambient air
quality standaj ds.
abc YIUE DATE: Thts cbrect final rule is
effective on January 26„1999 without
further nojice. unltss EPA teceives
adverse commit by Dtmeejber 28.
1998. If adverse col~t iS recetveIt,
EPA wriII publish a ttm(Jy vjrtthdrawal o
the direct final rule in the Federal
Ibgister arwl trlfotm thq putlltc t)tat the
rule wtII not take elect„
ADDRFSEES: All comments should be
addressed to: Ronald Borseiltno, ChtjL
Air Prtigratns Branch, Envtmnmlentai
Pmtecjion Agency. Region Ii Office. 290
Broadvvay, New Yerk New York 10007
1866.

I~les of the documents relevant to
this acjdon are available for tnsplXtton
during normal jousbiess hours at the
following additas:

ls~ronmental Protection Agency,
Region II Office, Air Progranis Btanch.
29I3 Bmadvray, 25th, Floor, Iv1ew York.
New York 10007-1866. 'OltRlltYNER INRÃ5IIAYION CONTAIN n
Heruy Feingersh, Ajlr Pmgralns Branch.
Envtronmelital Protmtiain Agency. 290
Brciadwray. 25th fioar, New York. New
Yerk 10007-1866, (212) 637-4249.
SUFFLEJjtENI ANY EIFCRMAYION'.

Oarteetian to SIP
EPA jhas determined tliat F,'art 211.2 o

Title 6 of the Newv York C~e of Rule
ancl Retpilations (NYCRIt). wlttchj wa1
appmv14 in 1984 as part of t'e SIP.
dots nat have a reaMnable connection
to the NjAAQS and nelated abr quality
goals of the Clean Atr Act and is not,
pmperiy pal~ of the SIP.'art2,'11.2 is a getvaral prohltbttton
aga:inst air pollution, Such a genejrai
pmvision is not destgnecj to clontrpl
NAAQS pollutants such that EPA could
rely on:it as a NAAQS attainttientl andi
maintenance strategy. Afiter it canie to
the attention of IPA that Part 211.2 was
not properly part of the SIP, EPA ln tttm
brcnight the 'matter tai the attention of th
New York State Department of
Environmental Conservation (NYSDEC).
NYSDEC sh'trad EPA's iuider,standing
that Pan: 211.2 was imprdperly
appmved tnje the SIP.

E.'A, pursuant to section 110(k)(6) atf
the Act. is correcting the,'SIP since Part
211.2 is not masonably related to the
NAAQS-related air quality goals of the
Act. Section 1101$)(6) of the amended
Act prov~des: -Ijirhenever the

'dniirustratordeternuna'ha't the
Adnitnistrator's action approving.
disapproving. or promulgating anv plan
or pjian revision (or part therebt), ceca 'esignation.redesignation,
classification or teclasstfijcaticIn w,as in.

eTor, the Adrrltntstrator may in the
same manner as the approval,
d;isapproval. ar pmmulgation revise any
such action as approprjiate without
requiring any further submjjssi& fromm
the State. Such determination and the
bmts thereef siiaII be pmvided to the
State End the public." lt should~ be rioted
th'at skctton 1)0(k) (6) has also been used
by EPA to delete an

improperly'pproyedodor provision from the
Wyoming SIP. 61 FR 47058 (1996).

Since th: State of New York'sl Part
211.2 has rio reasonable connection to
thj.'Nij&QS-related air quality goalsiof i

the Act, EPA tuss found that the
appmvel ojF this State rule was in error.
Tbe State bas nsached tlie same
canclusion and ccncurs with EPA's
decision that P ut 211.2 was submitted
and approved bn error and should be
removed fmm the approved SIP.
Consecjuentiy, EPA is removing 6
NYCRI? Patt 211.2 firom the appmved
New York SIP. pursuant to sectil'in
110(k)(6) of the Act.

IL EPA, Final Rulemakbig Action
I?PA is removing 6 NYCRR Patt 211.2

of the New York air qual,ity
Administrative Rules from the approved
New York SIP pursuant to sectian
110(k)(6) of'he Act.

EPA is publishing this rule without
prior pmpasal because the Agency'ie'ws tihis as a noncontroversial
ampncbnent and anticipates no adverse
conunents. However. in the pmposed
rules sectioii of this Fedtuni Register
publication„EPA is publishing a
separate dcxmment tjhat vvlll serve as the,

j proposal to approve the SIP revision
should .relevant advise comments be
fllejd. Traits rjile will be effective January
26. 1999 without further notice unless'he Agency:receives relevant adverse

l
commencs by December 28, 1998.,

If EPA receives such comments. then
EPA wijjl publish a timely withdrawalj of
the final rule tnfotming the pubflc that
the rule will not take effect. /QI public

, comments received will then be
addressed in a subsequent final rule
bastxi on the pmposed rule. EPA will,
inot institute a second comment period
ion this rule. Any parties interested in
coirunenting on this nile should cio so
at ttus time. If no such comments are
received. the public ts advised that this
action will be eff'ective on January 26v
1999 and no further action wfll be taken
'on the proposed rule,.

III. Adnnnistrative Requirements
A. Executive Order 12866

The ~ce'fManagement and Budget 'OMjB)has exempted this regulatory
actilin from iwecutive Order (E.O.')
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SUMMARY: The U.S. National
Administrative Office (NAO) gives
notice that on january 7, 2000 U.S.
Submission «9901 was accepted for
review. The submission was filed with
the NAO on November 10, 1999 by the
Association of Flight Attendants, AFL-
CIO, and the Association of Flight
Attendants of Mexico. The submission
raises concerns about freedom of
association and occupational safety and
health at the privately owned Mexican
airline company, Executive Air
Transport, Inc. (TAESA). The submitters
allege that Mexico has failed to fulfill
obligations under the North American
Agreement on Labor Cooperation
(NAALC) in connection with freedom of
association and protection of the right to
organize, the right to bargain
collectively, minimum labor standards,
and occupational safety and health.

Article 16(3) of the North American
Agreement on Labor Cooperation
(NAALC) provides for the review of
labor law matters in Canada and Mexico
by the NAO. The objectives of the
review of the submission will be to
gather information to assist the NAO to
better understand and publicly report
on the Government of Mexico's
compliance with the obligations set
forth in the NAALC.
EFFECTIVE DATE: January 7, 2000.
FOR FURTHER INFORMATION CONTACT:
Lewis Karesh, Acting Secretary, U.S.
National Administrative Office,
Department of Labor, 200 Constitution
Avenue, NW, Room C-4327,
Washington. DC 20210. Telephone:
(202) 501-6653 (this is not a toll-free
number).
SUPPLEMENTARY INFORMATION: On
November 10, 1999, U.S. Submission
¹9901 was filed by the Association of
Flight Attendants, APL', and the
Association of Flight Attendants of
Mexico (ASSA). The submission raises
concerns about freedom of association
and occupational safety and health at
the privately owned Mexican airline
company, Executive Air Transport, Inc.
(TAESA).

The submission focuses on the
attempts of the fiight attendants to
organize at TAESA. The submitters
allege that efforts to organize at TAESA
were hindered by the federal labor
board and TAESA management. They
assert that the Mexican government has
failed to fulfill its obligations under Part
2 of the NAALC to enforce levels of
protection, government enforcement
action, private action, and procedural
guarantees in connection with freedom
of association. the right to bargain
collectively, minimum labor standards,

and prevention of occupational injuries
and illnesses.

The procedural guidelines for the
'NAO, published in the Federal Register
on April 7, 1994, 59 FR 16660, specify
that, in general, the Secretary of the
NAO shall accept a submission for
review if it raises issues relevant to
labor law matters in Canada or Mexico
and if a review would further the
objectives of the NAALC.

U.S. Submission ¹9901 relates to labor
law matters in Mexico. A review would
appear to further the objectives of the
NAALC, as set out in Article 1 of the
NAALC, among them improving
working conditions and living standards
in each Party's territory, promoting the
set of labor principles, and encouraging
publication and exchange of
information, data development and
coordination to enhance mutually 'eneficialunderstanding of the laws
and institutions governing labor in each
Party's territozy.

Accordingly, this submission has
been accepted for review of the
allegations raised therein. The NAO's
decision is not intended to indicate any
determination as to the validity or
accuracy of the allegations contained in
the submission. The objectives of the
review will be to gather information to
assist the NAO to better understand and
publicly report on the freedom of
association, the right to organize, and
occupational safety and health raised in
the submission, including the
Government of Mexico's compliance
with the obligations agreed to under
Articles 2, 3. 4 and 5 of the NAALC. The
review will be completed, and a public
report issued, within 120 days, or 180
days if ciraunstances require an
extension of time, as set out in the
procedural guidelines of the NAO.

Signed at Washington. DC on January 7.
2000.
Lewis Karesh,
Acting Secretary, U.S. National
hdininistrative Office.
(FR Doc. 00-813 Filed 1-12~ ai45 amj
cxtixa cons 451~

USRARY OF CONGRESS

Copyright Ofhce
IDockot No. 2000-3 CARP DTRA2)

Digital porformanco Right in Sound
Rocordhigo and Ephomoral
Recordings
AGENCY: CoPyright Office, Library of
Congress.
ACTIDNI Initiation of voluntary
negotiation period.

sUMMARY: The Copyright Office is
announcing the initiation of the
voluntary negotiation period for
determining reasonable rates and terms
for two compulsory licenses. which in
one case, allows public performances of
sound recordings by means of eligible
nonsubscription transmissions, and in
the second instance, allows the making
of an ephemeral phonorecord of a sound
recording in furtherance of making a
permitted public performance of the
sollild i'ecording.
EFFECTIVE DATE: The voluntary
negotiation period begins on january 13,
2000.
ADDRESSES: Copies of voluntary license
agreements and petitions, if sent by
mail, should be addressed to: Copyright
Arbitration Royalty Panel (CARP), P.O.
Box 70977, Southwest Station,
Washington, DC 20024. If hand
delivered, they should be brought to:
Office of the General Counsel, James
Madison Memorial Building, Room LM-
403, First and Independence Avenue,
SE, Washington, DC 20559-6000.
FOR FURTHER INFORMATION COIiTACT:
David O. Carson, General Counsel, or
Tanya M. Sandros, Attorney Advisor,
Copyright Arbitration Royalty Panel,
P.O. Box 70977, Southwest Station,
Washington, DC 20024. Telephone:
(202) 707-8380. Telefax: (202) 252-
3423.
SUPPLEMENTARY INFORMATION In 1995,
Congress enacted the Digital
Performance Right in Sound Recordings
Act of 1995 ("DPRA"), Public Law 104-
39, which created an exclusive right for
copyright owners of sound recordings.
subject to certain limitations, to perform
publicly the sound recordings by means
of certain digital audio transmissions.
Among the limitations on the
performance was the creafiion of a new
compulsory license for nonexempt,
noninteractive. digital subscription
transmissions. 17 U.S.C. 114(f).

The scope of this license was
expanded in 1998 upon passage of the
Digital Millennium Copyright Act of
1998 ("DMCA" or "Act"), Public Law
105-304, in order to allow a nonexempt
eligible nonsubscription transmission
and a nonexempt transmission by a
preexisting satellite digital audio radio
service to perform publicly a sound
recording in accordance with the terms
and rates of the statutozy license. 17
U.S.C. 114(a).

An "eligible nonsubscription
transmission" is a noninteractive,
digital audio transmission which, as the
name implies, does not require a
subscription for receiving the
transmission. The transmission must
also be made as part of a service that
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provides audio programming coasis)ing
in whole or in part of performances of
sound recordings which pmpose is to
provide audio or entertaiamsat
programming, but not to sell, advert),ss,
or promote particular goods or services.
A "pzeexisting satellite digital audio
radio service" is a subscription digitel
audio radio service that receivecl a
satellite digital audio radio»szvice
license issued by the Fedeze]
Communications Commission on or
before July 31, 1998. See 17 U.S.C.
114(j) (6) and (10). Only two known
entities, CD Radio and Americaa Mobile
Radio Corporation, qualify xmdsr the
statutory definition as prsexistizig
satel]its digital audio radio liervices.

In addition to expanding the cuzreat
section 114 license, the DMCA also
created a new statutory ]ical&ss for tbe
making of an "ephemeral recording" of
a sound zecording by certain.
transmitting organizations. 1.7 U.,S.C.
112(e). The new statutory license allows
entities that transmit perforzaances of
sound recordings to business
establishments, pursuant to the
limitations set forth in section
114(d)(1)(C)(iv), to make an ephemeral
recording of a sound recording for
purposes of a later transmission. The
new license also provides a me&uis by
which a transmitting entity with a
statutory license under section 1'14(f)
can make mozs than the one
phonorecord specified in section 112(a).
17 U.S.C. 112(e).

Determination ofReasonablie Te&&ms
and Rates

The statutory scheme for establishing
reasonable terms and rates is the ssmie
for both licenses. The terms and rates
for the two new statutory licenses may
be determined by voluntary agreement
among the affected pazties, or if
necessazy, through compulsory
arbitration conducted pursuemt to
Chapter 8 of the Copyright Act.

If the affected part&es are able tio
negotiate voluntary agreements, thea it
may not be necessary for these pe&rties
to participate in an arbitration
proceeding. Similarly, if the,parti,es
negotiate an induslzy-wide aIIzeement,
an arbitzation may not be needed. In
such cases, the Librarian of Cong»ess
will follow current rate regulation
proceduzes and notify the public of the
proposed agreement in a notice sad
comment proceeding. If no party'with a
substantial interest and an intent to
participate in an arbitration proc&&ediag
files a comment opposing the negotiated
rates and terms, the Librarian will adopt
the proposed terms and rates without
convening a copyright arbitreition
myalty panel. 37 CFR 251.63(b). ]'f,

however, z&o iadustzy-vvide agreement is
rsacheid, or only certain, parties
ne&gotiats licemie agzesments, then those
ccipyright owners end users zelying
upon one or both of the statutory
]icx&ness shall be bound by the terms and
zates estab]ished thmugh the arbitration
process.

Azbitration proceediags cannotbe'nitiatedmii]es&& a party files' petition
for raceme]ing with the Libzeri&zi& of
Congzess during the 60-day period,
beginning Ju]y 1, 2000. 17 U.S,C.
112(e)(7) and 1'14(f)(2)(C)(ii)(II). i

iOn November 27, 1998, the Copyright i

OIBce initiated a sbc-month voluntary
negotiation period in accordance with
ssirfiox&s 112(e)(4) aad 114(fl(2)(A) for
the pm&posie of establishing rates and
teims for these licenses for the period
beg)nning on the efiective date of the
DII&ICA and ending on December 31,
2000. 63 FR 65'i55 (November 27, 1998).
Parties to these negotiatiions„how)&eve'r,
have been unable to reach agreeinent on
the rates and t&z&ms, so in accord&mcei
with se&ctions 1:l2(e)i(5) emd 114(i)(1)(B)
the Copyright Clffice has initiated
arbitza)ion pmceedings to determine ithe i

rates and teems for use of the licenses
thzoug]i De&cern)esi 31, 2000. These
pzoceslhngs aze ia progress. 64 FR
52.'l07 (September 27, 1999).

Inifiation ofthe Neat Round of
Voluntary 19egeitiations

Unless tbe schedule has been i

readjusted by the parties in ai previous
retie adji&stment proceeding, sections,
112(e)('7) azid 114(fl(2)(C)(i)01) of the
Copyright Act requhw the pub]ic&itiozi of
a notice dms the first week ofJanuary '000,and at 2-year intervals thereafter,
initiatbig the voluntsry negotiation
periods for detecmizdng reasonable rates
and teams fier the ststutoiy licenses
permitting the piublic performance of a
sormd iscording by means of certain
digital naasmis,Iiozu and thei making 'of
an ephsmezal recording ja a&rdancIe
with section 112(s).

This notice axmounces the init]ation
of these negotiation periods. They shall
beyn on January 13, 2000. Parties wb.o
negotiate a voluntary license'gre)ament
du&kg this period ais eqcoupgsg to
submit two copies of the'grbemc&z&t tcI
the Copyright Office at ths abovei.list&td
adclzsss within 30 days cd its sxWtidn.
Pefitlozis

hi the absence of e, ]icemse 'agreemet&t
negotiated imder 17 U.S.C. 112(e)(4) or
114(f)(2)(A) „ those copyright owners Of
souiid recordings enid entities avsi]ing
themselves ~of the statute&ry liiceasss ars
subject to arbitration upan ths filbig of
a pietitioa by a party with a signi6caat
interest in establishing zeasonab]8 toms

'zid

rates fior the statutory licenses. 'e&titionsmust be 6]ed in aocordaacie
with 17 U.S.C. 112(e)(7).
114(f)(2)(C)(ii)(II), and 803(a)(1) and
may be fileid anytime during the sixty-
dey period beginning on July 1, 2000.
See also 37 CFR 251.61, Parties should
submit petitions to the Copyright Office
at the &eddr'ess listed in this notice. The
petitioner must deliver an original aad
five copies to the Olfice.

Daiscl: jeauezy 7. 2OOL
)0avid P. Cars»n„
Gez&e»&/ Ci» i»i&SL

(FR Da». 0&408 Filed. 1-12-00; 8:45 s&a)

NATIONAL AERONAL]TICS AND
SPACF. ADMINISTRATIQN

IN&&See 00-Oioe]

fV&SA Advisory Cou»cll, Life aiId
Iaigravity S&dances &sr&d

Applications Advlso&y Co&amlttss, 'pacelltllixat]c&n Advisory
Subcom&nittes; Me&e&tlag

AGENOY'ational Aeronautics and
Space Administration,
ACTION,". Nofics of meeting.

SUeeieARY: In accordance with the
Fedeia] Advisory Committee Act, Pu'blic
Law. 9'?-463, as amended, the National
Aemnautics and Space Administration
aanouxicss a me&sting of the NASA
Advisory Counu], Life and Microgravity
Sciences azid Applications Advi oiy
Coimmittee, Space Station Ufi]ization
Advisory Subcammittee.
OAYES: lVednesday, February 23, 2000,
from 8:00 a,m. to 5:00 p,m.
AO(&RESSES: Lunar and Planetary
Institute, 3600 Bay Area Boulevard.
Houston, Texas,
Fok FURTHER NFCReeAT&oN coNTAP': Itfi.
Mark Uham, Code UM, National
Aeronautics aad Space Admjnis)ration,
WashizIgtozi, DC 20546, (202) 35(I-08i13.,
sUPPLEeeENYARY INFCRIOAYloN: The
meeting wi]l be open to the pub]le up
to the seating capacity of the room.
Advance notice of attendance to the
Exdcutlvs Secretary is requested.i Ths
agenda for the meeting is as fo]]awe:,
—I)'xec&itive Presentations
—Response to Prior Recommendations
—Specie] Topics
—Development ofDraft

Recommendacloas
—Recommendations

It is itapstativs that the meetin'gbe'e]doa'his date to accommodate the
scbedu]ing priorities of the key
participants. Visitors will be requested
to sign a visitor's register.

JA 100
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traffic may resume normal operations.
At the discretion of the Patrol
Commander. between scheduled racing
events. traffic may be permitted to
resume normal operations.

{2) A succession of not fewer than 5
short whistle or horn blasts from a
patrol vessel will be the signal for any
and all vessels to take immediate steps
to avoid collision. The display of an
orange distress smoke signal from a
patrol vessel will be the signal for any
and all vessels to stop immediately.

(3) Spectators are required to maintain
a safe distance from the racecourse at all
times.

(c) Dates. This section is effective at
9 a.m. and terminates at 5 p.m. EDT
each day on October 9 and 10, 1999.

Dated: September 3. 1999.
G.W. Sutton.
Captain US. Coast Guard. Acting
Commander. Seventh Coast Guard District.
{FR Doc. 99-24402 Filed 9-17-99: 8:45 am)
BLuxG coos seto-ts-p

LIBRARY OF CONGRESS

Copyright Office

37 CFR Part 201

IOookot No. RM 99-5AI

Notice and Recordkeeping for
Nonsubscripfion Digital Transmissions
AGENcY: Copyright Office. Library of
Congress
acnoNI Interim rule amendment.

SutIUARY: To adjust for changes brought
about by the passage of the Digital
Millennium Copyright Act of 1998, the
Copyright Office of the Library of
Congress is amending the regulation
that requires the filing of an initial
notice of digital transmissions of sound
recordings under statutory license with
the Copyright Office.
EFFEcTIYE DaTE: September 20, 1999.
FOR FURTHER INFORMATION CONTACT:
David O. Carson. General Counsel, or
Tanya M. Sandros. Attorney Advisor.
Copyright GC/IkR. P.O. Box 70400.
Southwest Station. Washington, DC
20024. Telephone: (202) 707-8380.
Telefax: (202) 707-8366.
SUPPLEtIENTARY INFORCIATIONI

Background
On November 1. 1995. Congress

enacted the Digital Performance Right in
Sound Recordings Act of 1995
{-DPRA"), Public Law 104-39, 109 Stat.
336 (1995). The DPRA gave to sound
recording copyright owners an exclusive
right to perform their works publicly by

means of a digital audio transmission.
17 U.S.C. 106(6). The new right.
however, was subject to certain
limitations. including exemptions for
certain digital transmissions. 17 U.S.C.
114(d) (I). and the creation of a statutory
license for nonexempt digital
subscription services. 17 U.S.C.
114((i) (2).

The statutory license requires
adherence to regulations under which
copyright owners may receive
reasonable notice of use of their sound
recordings under the statutory license.
and under which entities performing the
sound recordings shall keep and make
available records of such use. 17 U.S.C.
114(i)(2). On May 13. 1996, the
Copyright Office initiated a rulemaking
proceeding to promulgate regulations to
govern the notice and recordkeeping
requirements. 61 FR 22004 {May 13,
1996) This rulemaking concluded with
the issuance of interim rules governing
the filing of an initial nouce of digital
transmissions of sound recordings
under the statutory license. 37 CFR
201.35, and the filing of reports of use
of sound recordings under statutory
license, 37 CFR 201.36. See 63 FR 34289
Oune 24. 1998).

At the time these regulations were
issued. only three nonintetacuve,
subscription, digital transmissions
services (DMX. Inc., Digital Cable Radio
Associates/Music Choice. and Muzak.
Inc.) I were in operation and considered
eligible for the license. Consequendy,
the Office prescribed a period for filing
initial notices which required any
service already operating in accordance
with the section 114 license to submit
its notice within 45 days of the effective
date of the regulation. Section 201.35(f)
reads. in part, as follows: "A Service
shall file the Initial Notice with the
Licensing Division of the Copyright
Office prior to the first transmission of
sound recordings under the license. or
within 45 days of the effective date of
this regulation." (Emphasis added).

Subsequently. the President signed
into law the Digital Millennium
Copyright Act of 1998 ("DMCA").
Among other things. the DMCA
expanded the section 114 compulsory
license to allow a nonexempt. eligible
nonsubscription transmission service
and a preexisting satellite digital audio
radio service to perform publicly a
sound recording by means of certain
digital audio transmissions. subject to
cotnpliance with notice and
recordkeeping requirements. 17 U.S.C.
114(f).

'hese services were incorrectly identified in the
Avsust 4. 1999. notice es nonsubscnption services.

The notice and recordkeeping
requirements found in g$ 201.35 and
201 36 would appear to apply to any
service eligible for the section 114
license. including those newly eligible
to use the license under the amended
provisions of the license However.
these regulations provide no
opportunity for a newly eligible
nonsubscription transmission service
which was in service prior to the
passage of the DMCA to make a timely
filing of its initial notice of
transmission. Therefore. the Copyright
OfFice proposed an amendment to
I9 201.35(f) which would extend the
period for filing the initial notice to
October 15. 1999. in order to allow the
eligible nonsubscription services which
were in operation prior to the passage of
the DMCA an opportunity to file their
initial notice timely. 64 FR 42316
(August 4. 1999).

On September 2. 1999. the Recording
Industry of America. Inc. (-RIAA") filed
a comment supporting, in general, the
Office's proposal to amend the date by
which a nonexempt, eligible
nonsubscription service already in
operation could file a timely initial
notice. RIAA expressed concern.
however. that the proposed ianguage is
overly broad and would allow not only
the newly eligible nonsubscription
services an opportunity to file an initial
notice timely, but inadvertently extend
the filing period for any preexisting
digital subscription services which had
not filed in accordance with the original
rule. To avoid any confusion on this
point. the Office is atnending the rule to
indicate that any subscription service in
operation prior to September 3. 1998.
had until that date to file its initial
notice with the Copyright Office. in
addition to establishing an October 15.
1999, filing deadline for any eligible,
nonsubscripuon service which is
currently in operauon. Of course. any
new service which chooses to make use
of the license may file its initial notice
after these dates. so long as the service
files its initial notice with the Licensing
Division prior to the first transmission
of a sound recording.

Regulatory Flexibility Act
Although the Copyright Office.

located in the Library of Congress which
is part of the legislative branch. is not
an "agency" subject to the Regulatory
Flexibility Act. 5 U.S.C. 601-612. the
Register of Copyrights has considered
the effect of the amendment on small
businesses. The Register has determined
that the amendment would not have a
significant economic impact on a
substantial number of small entities that
would require provision of special relief



Federal Register/Vo). 64, No. 181/Monday, September 20, 1999/Rules and Regulations '0?59'or
small entities. The amendment is

designed to minimize any significant
economic impact on small entiues.

List of Subjects in 37 CFR Part 2'01

Copyright.

Final Regulations
For the reasons set forth in the

preamble, part 201 of title 37 of rhe
Code of Federal Regulations is amended
as follows:

PART 201GENERAL PROVISIONci

1. The authority citation for part 201
continues to read as follows:

Authority: 17 U.S.C. 702.

$ 201.36 (Amended)
2. Section 201.35(f) is amended by

removing the phrase "or within 45 days
of the effective date of this regulation."
and adding in its place the folllowing:' * or by September 3, 1998, in thee
case of a Service that makes
subscription transmissions before or on
that date, or by October 15, 1999„ in the
case of a Service that makes eligible
nonsubscription transmissions before.
or on, that date. * *

Dated: September 10. )999,
Marybeth Peieis.
Regisrer ofCopyrights.

Approved by.
James Fi Billington,
The Lfbrarian ofCongress.
(FR Doc. 99-24303 Filed 9-!7-99: 8:45 am]
elLUNG CODE 141~1M

ENVIRONMENTAL PROTEC'nON
AGENCY

40 CFR Part 52

[AZ 086-0017a FRL-6438-1]

Approval and Promulgation of
Implementation Plans; Arizona State
Implementation Plan Revision,
Maricopa County

AGENCY: Environmental Protection
Agency (EPA).
AGTIDN: Direct final rule.

SUMMARY: EPA is taking direct final
action on a revision to the Arizona State
Implementauon Plan. This revision
concerns two rules from Maricopa
County: Rule 336—Surface Coating
Operations; and. Rule 348—Aero!Ipac!e
Manufacturing and Rework Operations.
This final action will incorporate these
rules into the federally appro ved,'SIP
and StOp the SanCtiOnS and Federal!I
Implementauon Plan ciocks started on
February 9, 1998 when EPA published

a final, limited disapprovai'of the State'9
pivvious subniittal of Rule~336& The
intended effect of approving these rules
is to regulate emis.ffons of Volaille,
organic compounds (VOCs) accrordle!g to
the requirements of the Clean!rkir Act.
as amended in 1990 (CAA or the Act).
Rule 336 controls VOC emissions fiem
different surface c«iating operat'ions'sing

Ipriinarily metal and plastic
substretes. Rule 348 controls VOC 'missionsfrom aerospace
manufacturing and rework opeiations.
EPA is fin-Iiizliwg the approval of this
re vision into the Arizona SIP under
provisions of the CAA raga!sling EPA
action on SIP subnidttais. S]Ps for
national p!imaiy and secondary ambient
air querlity standarcls. and plan
requirements for nonaaainfnent areas.
DATES: This rule is effectivel on,
November 19.:i 999 without further
notice, unless EPA receives adverse
commpmts by Cictober 20, 1999. If EPA
ref!eives such comment. it will publish
a timely withdkawal Federali Registar
informing the publi.c that this rule will
not take effect.
ADDREIESES: Written comments must be
submitted to Andrew Steckel at the
Region IX ofFice listed below. Copies of
the rule re!,russians a!nd EPA'!I evcfiuation
report for each.rule are available for
public inspection at EPA's Region D(
office during norma!I business hours.
Copies of the submitted rule revisions
are availablie for inspection at the
following locations:.
RulIemalking Office {A)R-4). Air Division,

1.J.S. Environmental Protection Agency.
Region IX. 75 Elavvtiuome Sir!mt. San
Francisco, CA 9410!i:

Emrironmenial Protecrdon Agency.!Idr
Docket (6102), 401 "M" Street. SV!r..
VVashington. D.C. 2f!460:

Arizona Depenmen! of Enidronmenral
Qualiiy. 3003 North Central Avenue.
Phoenix. /!Z 85012: and.

Maricopa County Environmental Se!vices
Eleparimenu 1001 N. Cermal Ave.„
Phoerdx. /!Z 85004.

FOR FURT!4ER INFORMIATION CONTACT:
Jenald ci. Wamsley. Rulemaking Office,
AIR-4. Air Division, U S.
Environmental Protection Agency.
.Region IX, 75 Hawthorne Snmt. San
Francisco, CA 94105. Telephone: (415)
744-1226.
SUPPLEINENTARY INFORMATION:

L Appliicab:ii.+

The I viari cope County rules being
approv!ed into the Arizona SIP ai e Riile '3E'~SurfaceCoating Operations and
Rule 348—Aerospace Manufacturing
encl Rework Operations These rules
were submitted by the ArizOna ~

Department of Environmental Quality to
EPA on August 4. 1999.

H. L!ckground
On March 3. 1978.;EPA promulgated

a list of ozone nonatniinment Iu eq
under the provisions of the Clean Air
Act. as amended in 1977 (1977 CPA or
pre-amended Act). that included
Maricopa County. 43 FR 8964'. 40 CFR
81.305. On March 19. 1979, EPA
changed the name and m&!difiied the
geogiaphic boundaries of the ozone
nonattainment anea to the Ma!icop'a
Association of Governments {lvIAG)
Urban Planni.ng Area. 44 FR 16391, 40,
CFR 813CI3. On February 24. 1984. EPA
notified the Governor of Arizona.
pursuant to section 110(a)(2)(III) of the 're-airnendedAct. that MAG's port'ion bf
tiie Arizona SIP !Aas inadequate to'atta'in
and maineain the canzone sbendard and
nequested that deficiencies in the
existing SIP be corrected (EPA's SIP-
Call, 49 FR 18827, May 3, 1984). On
Iviay cu6. 1988„EPA again notified the
Governor of Arizona that MAG's portion
of the SIP wa. inadequate to atYain and
maintain the ozone standard a'nd
requested that def'iciencies relating to
VOC controls and the application of
reasonably available control technology
(IIACI) in the exbiting SIP be corrected
{EPA's second SIP-Call, 53 FR 34500,
September 7. 1988). On November 15,
I!990, the Clean Aiir Acz Amendments of
1!990 vvere enacteci Public Law 101-
5 19, 104 «itat. 239l9. codIF!ed at 42 ~

U.S.C. 7401-7671 q. In amended section
182(a)(2)(A) of the CAA. Cong!ress i

statutorily adopted the requirement that
nonattainment areas Fix their tIeficIrent
reasonably available control technology
(5'A,CT) niles for ozone and established
a pea)line of May 15, 1991 for stat!m to
submi.t coirrecfions of those def!cieticies.
S!~tjon 182(a)(2)(A) applies to'areeirs
designateti as nonanainment prior to
enactment of the amendments )nd',
classified as inarginal or above as of thsI
date of enactment. It requires such areas
to adopt and correct RACT rules
pursuant to pre-amended section I'72(b)
6 intsIrpreted in pfe-amendment
guidance. I EPA's SIP-(Ml used that
guidance to indicate the necessary
corrections for specific nonattainment
areas. The MAG Urban Planning Am is
classified as serious; z therefore, this

I Among other things. the prc-xnccndrncnt
su!dance canscccs af those pa!nock! of tie proposed
post-1987 ozone and cucbon manaxide pa!icy that
cahccni RACrf. 52 FR 45044 04avcmber 24. !987k
"Issues Rciaung!a VOC Reguiet!an Cuiioainu.
Deficiencies. and Dcvia!sans. ClarIScation!o,
Appendix D of November 24, 1987 Fcdccul Rczhicv
Nance"'B!uc Book) Ina!I«c af availability wax
published in chc Federal Register an lv4y 25 J !988):
and the existing control technique said!IIhuu!
ICf'Gs).

oThc IdAG Urban Planning Area retained IP
dc.&lgnatians of nananainmcnc and was eiassffied by

Cccxcncxx!
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January 26, 2001

Library of Congress
Copyright Office
Copyright Arbitration Royalty Panel
Attention: Ms. Gina Giuff'reda
208 Second Street, SE
Washington, DC 20003

Via USPS Next Day Service

NlBCHi!VEG
JN Sl 2001

Dear Friends,

In Re: Docket k2000-9 CARP DTRA 1 8r, 2
Comments Concerning Limited Participation
and Limited Financial Obligation in
the CARP proceeding

GENcRA1. CcggSpi.
GF CQPYR1GH7

WCPE Radio a str4N non-profit entity. We stream our no~mmercial educationalradio station on the Internet without any fees, charges„advertisemeats, or profit-making
devices; we only ask for voluntary donations aad failure to donate does not limit any accessto our Internet listeniag.

Because of the very limited nature of our involvement and concern in this proceeding,we do aot feei that we need to have significant standing in the process. We do not believewe wish to file a written case or attend or participate in the Copyright Arbitration RoyaltyPanel (CARP) hearings.

We feel our limited concerns could best be represented by a focused pleading of anamicus nature to the panel. Because of the small scope of our involvement and our non-profit single-station status, we do aot feel that we can bear rhe costs of the full procedure„butrather we would like to have our financial obligatioa limited to those specific items direcdyrelated to our burden on the CARP — such as the incremental costs of serving papers uponthe other participants, or the actual time which the CARP may take in directly addressing ourspecific case.

Sincerely,

.ikbt 8 t'gg

Deborah S. Proctor
General Manager, WCPE
President, Educ. Info. Corp.

Post Office Box 828 '" Wake Forest, North Carolina 275884828 .-" (919} 556-5~ 78

JA-6103
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In the Matter of
tot

Digital Performance Right in Sound i) Docjcet iNoi 2DpD-9 CARP DTRA 142

Recordings and Ephemeral Recordings
)

1IBRARY
OF
CONGRESS

copYRIGHT
OFHCE

Copyright
Arbitraaon
Royalty
Panels

P ~. Box 7PV7
t

Nadangton
D.C 20024

ORDER

On December 11, 2000, the Library ofCongress pubhshed the schedule for CARP

proceedings in the above-captioned matter. 6$ FR 77393 (December 11, 2000). The

schedule set the due date for written direct cases,on or hefare I;ebrumy 5,.2001, with

arbitration beginning on May 21, 2001. The Librlarylhaslnotv received.'pleadings &om

parties in the proceeding who are dissatisfied with this schedule.

A hrge group ofparties known as the,"WebcasterlBroadcaater.Group" petitions'he
Library to push the schedule back for written direct cases untH March 19, 2001, and

initiationoftheCARPuntil July16,2001. ThewationalMigiousBroadcastersMusic'icenseCommittee and Salem Comnunications Carp. support the petition. The.,
Recording Industry Association ofAmerica pRIAA"l) mlpparts ltheSe dates andurges'the'ibraiy

to estabHsh that July 16, 2001, is the fhm,date for initiation and that July 17, 2001,
will be the first day ofhearings on IUAA's case. In a'ddition,'UD urges the Libdarylta l

select only those arbitrators who mll be able to hear

written
ldirec cases "for a minimim,

offour days per week, for a period ofane month,; be ~g July 16, 2001.": RIAA reply
at 4.

New Schedule

Facsimile:
Qm252-3423

The Library has considered the requests afthe parties and is inclined to establish a
new schedule. Before setting such a schedule,l wel make the foHdwihg absekvations. First,
this proceeding should have begun well over alyeslr Qo, lltut for iupeated riapiests for
additional time and the RIAA petition for rulerrntlcing regarding the exemption for over- i

the-air radio broadcasts. We are now into the eecondipemod for rates for the section l14'nd
112 licenses (2001-2002), with the first period (1998 2000) already passed. There is l

a need to commence this proceeding as soon as parle. i Consequently, the schedule ~

adopted today will be final, and no further requests for delays wiH be granted.

Second, it is obvious that this proceeding wHl be large and complex,, with
hearing dates required. Scheduling such a proceeding does not depend solely upon ~
readiness ofthe parties. In order for the proceeding to be eEcient and eFective,
considerable advance planning by the Library is required. Preparations must be'ma'de for'he

discovery period so that as many discovery matters as'possible are resolved'prior t6
the initiation of arbitration. In addition, qualified arbitrators mist be identified wha will
be available for considerable hearing work

JA%104



Gi»en these considerations, and the requests of the parties, the Library announces
the new-and Gnal-scheduIe:

ACTION

Negotiated Protective Order

Filing of%'ritten Direct Cases

Requests for Underlying Documents
Related to %'ritten Direct Cases

March 28, 2001

April 2, 2001

April 11, 2001

Responses to Requests for
Underlying Documents

April 18, 2001

Completion ofDocument Production

FoHow-up Requests for
Underlying Documents

April 23, 2001

April 30; 2001

Responses to Follow-up Requests

Motions Related to Document Production

Production ofDocuments in Response to
Follow-up Requests

May 4, 2001

May 10, 2001

May 14, 2001

All Other Motions, Petitions and Objections

Initiation ofArbitration

May 16, 2001

July 30, 2001

Additional Matters

In addition to announcing a new procedural schedule, the I.ibrary calls theparties'ttentionto the following. Fimt, in order for the discovery period to proceed e8ectively, a
protective order must be in place before the start of the 45-day discovery period. Parties
are encouraged to negotiate the terms of a protective order for submission to the Library
no later than March 28, 2001. If the Library does not receive a negotiated protective
order on or before that day, it wBl enter its own protective order governing the proceeding
on the following day.

u:hap'idtral Ec2ucheduk.fuud,wpd
Juuuay 18, 2001
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Second, the Library is aware that this pzuceedmg involves a mzmb~ ofpar/~
have never before participated in a CARP pro'ceedimtlt. The Library th~ore directs all
parties to famiharize themselves with the CARP gules contaugmi m part 251 of37'C $~ l

ALL PARTKS MUST COMPLY WITH THE ~P JUL'ES.'he z'nil may be
accessed vga the Inteolet at~ Ioc @gal/goggwz~gfegp'. Any questions zegazdhgg Bligh
procedures should be directed to the CARP Specialist at the Copyright Azbitrsriojg
Roygghy Panel (CARP), P.O. Box 70977, Southwest Station, Washuggton D C 2054'elephone:(202) 707-8380. Telefhx: (202) 252-3423. Izmtproperiy Bled pjeadgngs will not
be accepted.

Third, with respect to the CARP zujes, the Library empb that all parties that
Bled Notices oflatent to Participate in this lgroceeding must submit written direct beds.'7

C.F.R. 251.43(a). It is permissible for a'par'ty to fozmally johg the written direct case of
another participant in lieu ofBhng its own~en dire'ct case.'or parties Bhng their fumt
written direct case in a CARP proceeding, it is reconnuended they consult written direct'asesBled in prior CARP proceedhggs for fbzmat and or@ ~~ion. Copies'ofthesecases're

available for inspection and copying by fgpptiintfnegft v!!ith the 'CARP 'Specialist at the 'opyrightOBlce at 101 Independence Avenue, SX., Room 403, Wic4 eton, D.C.
20554. Requests for copies may be made, for a fee', from'he! CARl Speciahst. The
written direct cases are not avaihble on the Co~~ Once'5whbpage.'ritten

direct cases must be dehvezed to each of the parties in this proceeding on
or before Apzil 2, 2001. 37 C.F3L 251.45(b)(2)(i). By this, we mean that each ofthe '

parties must have copies ofeveryone's written direct case by 5 p.m. on Apgil 2, 2061.'opiesmust also be Bled with the Copyright OBgce'by this'thnle. MaTing a written 8~
case on April 2 does not satisfy the rule, nor.does dehvering it.aBer 5:p.m The purpose
ofthe rule is to assure that all parties have etch bohr's'witted diect'cases by the clossj of'usinesson April 2 so that all will have an equal'ambunt oftizzy to p~afe their 'zequests
for underlying documents. Faihgre to Ble.a vttritthn direCt cue,'r fo properly serve it, are 'rmmdsfor dismissal ofthe party Sum the proceeding.

Fourth, as discussed above, this proceeding is vegy complex and involves the
establishment ofrates and tergns for two separate pegiods (1998-2000'and 2001 2002). In'reparingtheir written direct cases, the parties are reminded to'arefully distinguish
between these two periods in oz„~~~~g gmd'present'ing'their evidence. As zequiged by'7

C.FX. 251.43(d), each party must state its requested royalty rates and tegms for both
periods. These requests may be amended at later points in the proceeding as provided by
the rules.

'ees for copies of documents made by Copyright Ofnce sta8'are as follows: charge for
time spent photocopying-$65 per hour or &action thereof. Charge per exposure $.40
per exposure photocopied. See 64 FR 29518~ 29521'Jive ~1, l'999). 'l'l~la2MW~~~

January i 8, 2001
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Finally, a review ofthe list ofparticipants in this proceeding reveals a number of
smaller-sized Grms and concerns that desire to make use ofthe section 114 and 112
licenses. The Library~ been contacted by several of these parties expressing concern
over the costs associated with Sing a written direct case and fully participating in the
proceeding. They are particularly concerned that they will not know the extent of their
Qnancial exposure for payment of the arbitrators'harges until the proceeding is
completed and have inquired as to whether there are ways to allow presentation of their
views to the CARP while hmiting both their cost ofparticipating and their responsibility
for payment of the arbitrators. Suggestions have included: waiving the requirement of
Gling written direct cases for these parties and allowing them to Gle written pleadings (in
eGect amicus briefs) at those junctures ofthe CARP proceeding related to their concerns;
aHowing these parties'ritten direct cases to be considered without oral hearings or
testimony; and assessing the arbitrators'osts to smaller parties at a reduced rate or
amount.

The Library does not express any opinion as to the advisability, or permissibility, of
any of these suggestions. However, in the interest ofconducting a proceeding that
encourages participation and gathers the maximum amount ofrelevant evidence for the
CARP's consideration, we sohcit comments and proposals, ifany, to address cost
concerns for smaller-sized parties in this proceeding.

Wherefore, the above-described schedule for this proceeding IS ADOPTED.
Comments and proposals regarding cost concerns for smaHer-sized participants in this
proceeding must be Gled with the Copyright Once no later than February 1, 2001. Reply
comments must be Gled no later than February 12, 2001.

SO ORDERED.
Marybeth Peters
Register ofCop

BY
. Robe, Jr

Senio Attorne

DATED: January 18, 2001

u:kaqAhraMumble.fute.wpd
lanuev 18, 2001
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In the Matter of

Before the
UNITED STATES COPYRIGHT OFFICE

LIBRARY OF CONGRESS
Washington, D.C.

RECEIVE.
1 4%6

GENEI&l. COUNSEL
QFlA)PYRIGHI'IGITAL

PERFOPJVl ~CE RIGHT IN
SOUND RECORDlNGS AND
EPHEMERAL RECORD]NGS

Docket No. 2000-9 CARP DTRA I E. 2

COM1VKNTS OF THE
RECORDING INDUSTRY ASSOCIAtI'I0N OF AMERICA. INC.

The Recording Industry Associalion ofAmerica, Inc. ("RIAA") submits the

following comments on cost concerns for "smaller-sized" parties in response to the

Copyright Of5ce's Order ofJanuary 18, 2001 ("Or'der").'IAA
shares the concern about the costs os participating in this proceeding.

RIAA wishes to keep costs for all pai~e. as low as possible, while ensuring that all

parties are treated equitably and even-handedly. A.s a general matter, RIAA does not

believe that the Copyright OQice should discriminate againstiparties on the basis of their

"size" (however that is defined), by requiring some'o &&pl/ with one set of rules and ~

others to comply with another set of rules; nor should parties be placed at a proceilural

disadvantage simply because they have organized themselves into larger groups.

Moreover, in prior rulemahings, the Copyright Office has considered proposals to address

the concerns of"smaller-sized" parties, experience has shown that these proposals often

pose significant difficulties, that might not be apparent at first glatice'i Until RIAA has an

opportunity to review carefully any speci,fic proposal or proposals advocated by the

"smaller-sized" parties ion the record in this proceeding, RIAA is not in a position to

JAAIOS



comment on what procedures, if any, should be adopted to respond to the concerns of the

"smaller-sized" parties.

Respectfully submitted,

By
Robert Alan Garrett
Ronald A. Schechter
Michele J. Woods
Jule L. Sigall
Brad R. Newberg
ARNOLD &. PORTER
555 Twelfth Street, N.W.
Washington, D.C. 20004
(202) 942-5000

Attorneys for the Recording Industry
Association ofAmerica, Inc.

OfCounsel:

Cary H. Sherman
Steven M. Marks
Gary R. Greenstein
Recording Industry Association ofAmerica, Inc.

1330 Connecticut Avenue, N.W.
Washington, D.C. 20036
(202) 775-0101

February 1, 2001
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing Comments of the Recording'Industry

Association ofAmerica, Inc. has been filed and served this 1" day of February, 2001, by

Qrst class mail and by facsimile, to the following persons:

Bruce A. York
Gregory J. Hessinger
Ann E. Chaitovitz
American Federation ofTelevision and

Radio Artists
260 Madison Avenue
New York, New York 10016

Frank Pet
DMX, LLC
11400 W. Olympic Blvd.
Suite 1100
Los Angeles, California 90064

Arthur Levine
Finnegan, Henderson, Farabow, Garrett

& Dunner
1300 I Street, N.W.
Washington, D.C. 20005
CounselforAmerican Federation of
Television andRadio Artists

Bany H. Gottfried
Cynthia D. Greer
JoEllen Masters
Shak Pinxdan '300N'Street,'N.W.

'ashington,
D.C.'20037'ounsel

for XMSatellite Radio Inc.

Bruce A. Lehman
201 Massachusetts Avenue, N.E.
Suite C-3
Washington, D.C. 20002
Counselfor the PerformingArttsts
Society ofAmerica

Neal Jackson

'eniseB. Lily
National Public Radio
635 Massachusetts Avenue, N.W.
Washing Q.C.'20001-'3753'enneth

M. Kansan
Davis Wright Tretnaine LLP
1500 K Street, N.W.
Suite 450
Washington, D.C. 20005-1272
CounselforLtveM5.corn

Douglas A. Kaplan
Sirius Sateihte'Radio Inc.
1221 Avenue ofthe Americas
New York, New York 10020

Seth D. Gxeeustein
McDermott, Will & Emery
600 Thirteenth Street, N.W.
Washington, D.C. 20005
CounselforMusicplex.corn, Inc.;
Yahoo! Inc.

Bruce D. Sokler
Fernando R. Laguarda
Amy L. Bushyeager
Mintz, Levin, Cohn, Ferris, Glovsky and

PopeoqIP,Q.
701 Pennsylvania Avenue, N.W., Suite 900
Washington, D.C. 20004
Counselfor Music Choice
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Michael A. Kahn
Mary Castle
Folger Levin & Kahn
Embarcadero Center West
275 Battery Street, 23 Floor
San Francisco, California 84111
Counselfor Yahoo! Inc.

Walter F. McDonough
Future ofMusic Coalition
601 13 Street, N.W.
Suite 900 South
Washington, D.C. 20005

Jerry Rubinstein
Musicplex.corn, Inc.
9905 Jefferson Boulevard
Culver City, California 90232

Mary Ann Lyman
Munger, Tolles & Olson LLP
355 South Grand Avenue
Thhty-Fifth Floor
Los Angeles, California 90071-1560
Counselfor Virgin E-Commerce (US) Inc.;
Virgin Audio Holdings LLC (Radio Free
Virgin)

Bruce G. Joseph
Wiley, Rein & Fielding
1776 K Street, N.W.
Washington, D.C. 20006
CounselforAMFM, Inc.;
Clear Channel Communications, Inc.

Patricia Polach
Bredhoff & Kaiser, P.L.L.C.
805 Fifteenth Street, N.W.
Suite 1000
Washington, D.C. 20005
CounselforAmerican Federation of
Musicians ofthe UnitedStates and Canada

Tracy Barnes
HA1U)RADIO.corn
3504 Locust Drive
Rowlett, Texas 75089

Russell R. Hauth
4880 Santa Rosa Road
Suite 300
CanNrillo, California 93012
Representcabefor 1VRB Music License
Committee; Salem Communications Corp.

Leonard J. Feldman
Comedyaudio.corn
5671 Snowdon Place
San Jose, California 95138

David J. Wittenstein
Dow, Lohnes & Albertson, PLLC
1200 New Hampshire Avenue, N.W.
Suite 800
Washington, D.C. 20036-6802
Counselfor Csx Radio, Inc.

Lynwood Spmks
VergeRadio.corn
do Lynwood Spinks, Industry

Entertainment
955 S. Camllo Drive
Los Angeles, California 90048

Steven J. Plinio
Manatt Phelps 8t, Phillips, LLP
11355 West Olympic Boulevard
Los Angeles, California 90064
Counselfor Nordic Entertainment
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Christopher Wheatley
Ithaca College Radio
326 Park Hall — Ithaca College
Ithaca, New York 14850

Maria Rongvic
iCAST
78 Dragonl Cdurt I

Woburn, Massachusetts 01801

Laura Beth Miller
Brinks Hofer Gilson & Lione
455 N. Cityhont Plaza Drive
NBC Tower, Suite 3600
Chicago, Illinois 60611-5599
Counselfor Vugin SMuuneee (US) Inc.

Michael Seltzer
Blue Tape, LLC, d/b/a Sputnik7.corn
22 West 19 Street,4 Floor
New York, New York 10011

John P,'uneau
Blue Tape, LLC, d/b/a Sputnik7.corn
Four Columbus Circle
FiSh Floor
New York, New York 10019

Barry 1. Slotnick
Richards &, O'eil, LLP
885,Third Avenue
New York, New York 10022
Counselfor Association ofIndependent
Music

SteSm M. Lopatkiewicz
Tania W. Hanna
Dorsey & Whitney, LLP
1001 Pennsylvania Avenue, N.W.
Suite 300 South
Washington, D.C. 20004
Counselfor SroudcostArnerice.cong, Inc.

Chuck Walker
Muzak LLC
2901 Third Avenue
Suite 400
Seattle, Washington 98121

Aaron Stone
Global Media Network
400 Robson
Vancouver) B.C.
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R Bruce Rich
Kenneth L. Steinthal
Bruce S. Meyer
Adam I. Cohen
Sandra M. Aistars
Fiona Schaeffer
Randi W. Singer
Weil, Gotshal &: Manges
767 Fifth Avenue
New York, New York 10153
Counselfor ABC, Inc.; AEIMusic Network,
Inc.; America Online, Inc.; American
Broadband Productions, LLC; BET.corn,
LLC; CBS Corporation; CDnow Online, Inc.;
Digital Bitcasting Corp.; The Eclectic Radio
Company LLC; Everstream Inc.; Launch
Media, Inc.; Live965.corn; MTVi Group
LLP/MTVNetworks, a division of Viacom
International, Inc.; NetRadio Corporation;
Radio fVave.corn; Rolling Stone Radio/Real
Networks; Tunes.corn, Inc.; The 8'alt Disney
Company; fVestwind Media.corn, Inc.;
TuneTo.corn, Inc.; SOUNDSBIG.corn, Inc.;
RadioActive Media Partners, Inc.; Bonneville
International Corporation; MyPlay, Inc.;
Echo Networks (fiWa iGroove.corn);
American Online, InMSpinner.corn;
Listen.corn; Broadtune.corn LLC; Univision
Online; Incanta, Inc.; Moodlogic, Inc.;
EGBS; Loudeye Technoiogtes, Inc.;
Country.corn, Inc.; Comedy Central;
VocaLoca, Inc.; MusicMatch, Inc.; Emmis
Communications Corporation; i Village Inc.;
iCAST Corporation; XACT Radio LLC;
Entercom Communication Corp.

Michele J. Woods



ln the Matter of

UBRARY
Qp
CONGRESS

Digital performance Right in Sound J Qocfcet po.2000 9 CARPRecordings and Ephemeral Recordings'

ORDER

COPYRIGHT
OFHCE

Copyright
Arbitration
Royalty
Panels

The Library ofCongress issues this Order to addtess certain matters in the abocaptioned pmceeding. These issues were discussed at'the'Match 14, 2001, meeting ~th'heparties.

I. Nese Precoarroversy Discovgry ggJggghlc. The p~,is postpotung the'datefor exchange ofwritten direct cases to hcBiIstte eutIy ofthe pmtective order in thisproceeding. Adjustment ofthe date for written dhset cases requires adjustment ofthetutrrein~Ig precontroversy dates. The date for imtutIiau', of+~„July39,2001, audthe date Sr submisuon ofa negotiated ptotective oxder, Match 2&, 2001, tumam thesame.

P.O. Box~~t
D.C 20024

ACTION

Filing ofWritten Direct Cases

Rtmtuests for Under)ying Documents
Rehted to Written Direct Cases

DATE

April 11, 2001

Apiil 1&,200)

Responses to Requests for
Underlying Documents Aya) 24, 2001

PacsimQe
Q02)252-342S

Completion ofDocument Production

Follow-up Requests for
Underlying Documents

April 27, 2001

May 4,2001

Responses to Fo))ow-up Requests

Motions Re)ated to Document Production

Production ofDocutnents in Response to
Follow-up Requests

May 10,2001

May 16, 2001

May 18, 2001

All Other Motions, Petitions and Objections'ay 25, 2001



2. Protective Order. As described above, the terms ofanegotiated protective
order must be submitted to the Library by close of business on March 28, 2001. The
Library has before it a pending motion submitted by RIAA, AFTRA and AFM to accept a

proposed protective order. One of the provisions of the proposed protective order is a
requirement that all parties to this proceeding sign a non-disclosure certification for each
category ofprotected materials. The Library finds this provision to be useful and will
include it in the protective order that it enters on March 29, 2001. However, in order to
enable signatures to be obtained on the certification forms prior to the exchange of the
written direct cases, suf5cient time is required after March 29, 2001. This is why the
Library has postponed the schedule &ozn April 2 to April 11 for the exchange ofwritten
direct cases.

Any paziy that has not executed a non-disclosure certification, as provided in the
protective order to be issued on March 29, 2001, by April 6, 2001, will not be entitled to
receive protected materials contained in the written direct cases as filed on April 11,
2001. However, a party is not precluded &om executing a nondisclosure certification
after this date in accordance with provisions set forth in the Protective Order, and
following such execution will be entitled to receive copies ofpast and future protected
znatezials.

3. Notice of1ntent to File 8'ritten Direct Case. Many parties have filed Notices of
Intent to Participate, and aheady a number ofparties have formally withdrawn &om this
proceeding. The Library anticipates that additional parties will withdraw before the
deadline for submitting written direct cases; and some wiQ not file cases at all, requizing
their dismissal &om the proceeding. To avoid burdening the active participants in this
proceeding &ozn serving written direct cases on those parties that are not, or will not be
active, the Library is requiring all parties that filed a Notice of Intent to Participate and
that mtend to file written direct cases to subnnt a Notice ofIntention to Submit a Written
13irect Case no later than March 28, 2001.

A Notice ofIntention to Submit a %'zitten Direct Case shaH state the party'
intention to file a written direct case on April 11, 2001, and to be an active participant in
this proceeding. In addition, it shaH provide the name and address of one person,
(counsel, or ifnot represented by counsel, the party) on whom copies of filings and
submissions should be served. The names and addresses so provided shall coznprise the
service list for the remainder of this proceeding.

Any party that fails to file a Notice of Intention to Submit a Written Direct Case
by March 28, 2001, shall forfeit the right to receive service copies of the wriuen direct
cases &om the parties on April 11, 2001. Failure to suhnit a Notice, however, does not
result in automatic dismissal &om this proceeding. A patty who fails to file this notice
but who, in fact, files a written direct case on April 11, 2001, will be added to the service
list. These parties must then be served with copies of the other parties'irect cases by 5

u,caro'aluai42'umallparuea order.wpd
March i6, 2001



p.m., F iday, Apnl 14, 2001. All part]es mulct then adhere to the discove]y schedM tforth in thi;s Order.

4. Service by the Co~prrigkt Once. At tbe IJlarch Ik 2001 mi.etin with th'arties,service offihngs and pleadings on the parties wm Cksc]]issed. It was agreed that,where one co]]nsel repre~ted ]more than one party, the number of copies required to beserved on that col]nsei would be wolked oltzt tkIotlgh md]Ivlduai agreements. There wasnot, however, a discussion on whom the Library ~'sea've copiim of the orders,
announcements azid decisions that tiI]e Library wiH isle m this proceeding. The Library"s
policy for servIIng these items wIi11 be as follovi'z.

For those parties zoot represented by counse1, aud for those pl]zties represented bycounsel that does ztot I'epzesent 0'ther partiMi m this proceeding, tlM Library will se]~e one
copy of its orders, aunouncemen]Is a]]d decisions. In the inter&~ ofsavmg costs &kherIethe same counsel z]qnesents two or mon; parties to'~~ proceeding, that counsel m'll
receive only one copy ofthe Libzazy's ok~, ~a1~en46 and decisions. The Ijb]~'illnot provide additionali copies.

LQewzse, the Office mO not serve a party d]zectly when that party cs represented
by counsel, nor will the Libra]y sieve mdre~ one atIozney for a party with copie3 of itsorders, azu]ouneanents and decisions„For this reason, each party must designate in, its,Notice of'Intention to Subznit a %'rite] I:hrect Cue a single attozz]ey for purposes ofservice by the Li:brazy.

5. Participation by snnztlg~ies. In 'the January 18, 2001, ader in thisproceeding, the Library soliIcited oonunents rega]tding the participation ofstalled ',small,parties" tl]iat do not subznit written diect t~. Co~6ts weze aeeived from MantungBroadcasting, Inc., SBR Curative Med'ia, Inc., WCPH-FM, and the PerformingArt*is]s'ocietyofAmerica favoring the s]]bnzissi&n cdmnic]~ curable briefs in IIieu ofwrittendirect cases. The RIAA opposed such submissions.

Seeon 251A3(a) of'he CARP rules provides that all parties to a proceed]tng mu.ufile a written direct case that contains tmt&nozty sIponsorkd by a witines!& or witnesses. Kepurpose of this requi];ement.is to allow full examination and cross-exanunation of aQony before the CARP renders its det~'ina6on. F]]11 yzosiec]ztion of thewzitten'irectcases is essential to compiling a o]mplete and accL]xate retrord. In addition, it i): thpazties to a rate adjustment proceeding who bear the cost of the proceeding. 17 U.S.C.802(h)(1).

pazijcipatiizn by non-parties through submi'ssizLn od an~icas briefs does notapl'obe consistent w.'ith these provisions. The Library has scious ztmezvat],ons whether it,or,'heCARps, possess the authority to aHow such submissions under the cuzzent CARP 'egulations,.%'hile there may be some zuerit in the idea of accepting amicus briefs in

u:~'Atra!42'@mal]panic!;.Ordrr.wpd
Mar."h )6, 2001



CARP proceedings, the merits should be first explored through the rulemaking pzpcess

Consequently, the I.ibrazy will not aHow such submissions by any persons oz
entities who are not fall, active participants in this proceeding. %'e are sensitive to the
concerns of those who cannot individuaHy aQord the cost of full participation, and
encourage them to pool their resources with those in like circumstances for the
submission ofone or more joint written direct cases as permitted by the rules.

SO ORDERED.

Matybeth Peters
Register ofCopyrights

d O. Carson
General Counsel

DATED: March 16, 2001

u:hcarpMtra M21amaaparries.ordcrwpd
March 16, 2001
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Before the
COPYRIGHT OFFICE

LIBRARY OF CONGRESS
Washington, D.C. 20540

In the Matter of: )
DIGITAL PERFORMiANCE RIGHT ) Docket No. 2000-9
IN SOUND RECORDINGS AND ') ' CARP DTRA 1 A 2
EPHEMERAL RECORDINGS :)

MOTION TO STRHQ& PROVISIONS FROM
. RATE REQUEST OF BROADCAAWRSI A14D ~BCASTRRS'he

Recording Industry Association ofAmerica, the ~eti~ Federatibn bf

Television and Radio Artists, the American Federition ofMusicians of the United States'nd
Caimda, and the Association for Independent Music (collectively, "Copyright

Owners and Performers") hereby request that the Copyrigh't Office ("Office") strike Wo ~

provisions that are contrary to the specific requirements ofSection 114 Rom the rate

request of the Broadcasters and Webcasters in thb abov~ptihne5 proceeding.

On April 11, 2001, the Broadcasters and Webcakterh filed their rate request,

entitled "Broadcasters/Webcasters Proposed Rates and Tetms for Royalty Fees for the ~

Digital Public Performance and Ephemeral Recordiiig ofSound Recordings by Eligiblh

Nonsubscription Transmissions" ("Proposed Rat& ahd 'Ferhm'i), as part oftheir direct

case. See Direct Case ofBroadcasters and Webc'asters, Exhibit 3 (Volume II). Two

sections of this rate request are contrary to the explicit provisions ofSection 114. One'rovision

provides a schedule for the payment of~ (Sbctibn 2(b), third 'sentence),~

and the other contains notice and recordkeeping Pro0isibns (Sectian 3). Both are contrary

to the provisions ofSection 114 and contraiy to Office precedent, which Broadcasters'nd

Webcasters ignore.

JAW11$



I. TERMS FOR MAKING PAYMENTS

A. Background

Section 114 (f)(4)(C) of the Copyright Act provides that after the Copyright

Royalty Arbitration Panel ("CARP") determines the royalty rates under the compulsory

license, "[a]ny royalty payments in arrears shall be made on or before the twentieth day

of the month next succeeding the month in which the royalty fees are set." 17 U.S.C.

$ 114(f)(4)(C). When the royalty rates are set in this case, royalty payments that have

accrued since October 28, 1998 will be in arrears and will be due in accordance with this

provision.

Nevertheless, the third sentence ofSection 2{b) of the Proposed Rates and Terms

provides that "ff]or the period Rom October 28, 1998 through the calendar quarter in

which the Librarian of Congress publishes this regulation as a final regulation, payment

shall be due on the forty-fifth (45 ) day after the end of the first full calendar quarter

following such quarter."

B. Discussion

The third sentence ofSection 2(b) should be stricken &om the Proposed Rates and

Terms because it is in direct confiict with a statutory provision, Section 114 (f)(4)(C),

that addresses exactly the same term This very issue was addressed in the Librarian of

Congress's Final Report in the Section 114 Subscription Services Proceeding. The

CARP in that case had extended the schedule for payment ofarrears beyond the time

period provided by the statutory provision, but the Librarian determined that "the Panel

had no authority to set terms which... alter a payment schedule already set by law."

Final Rule and Order in Docket No. 96-5 CARP DSTRA at 63 Fed. Reg. 25394, 25410



(May 8, 1998). The Register ofCopyrights found that "the statutory language is clear on'ts
face" and that the adoption of the alternative provision based on an earlier Copyright

Royalty Tribunal decision was "azbitrazy and contrary to well~lished principles of

law." ~ at 25411.

This situation is exactly the same. The CARP does not have authozity to ovemde

the identical statutory provision on payment ofarrears izt order to give theBroadcasters'nd

Webcastezs several montbs longer (at a ~~i~um) to pay the royalties that have been'ccruingsince 1998. No additional time is zcq~ bec'ause the Broadcasters and

Webcastezs have had an extraordinary amount ofnotice about their payment obHgationJ

but ifthey wish to seek additional time they znust 'petition Cong'ress, not the CARP.'I.
INFORMATION REGARDING USE OF SOUND RECORDINGS

A. Background

Section 114 provides that "[t]he Librarian ofCongress shall also establish

requirements by which copyright owners may receive reasonable notice of the use of

their sound recordings under this section, and und~ which recotds bfsuch use shall be

kept and made avaihble by entities performing sound reCordings." 17 U.S.C.

$ 114(4)(A). The statute also states that "[a]ny person who wishes to perform a souzid

recording publicly... may do so... by complying with such notice requizenients as th0

Librarian ofCongress shall prescribe by regulation.. i ..~ 1I7 ULS.C. $114(4)(B)(i).

The Recording Industry Association ofAmerica and'its SoundBxchange division

have filed a petition requesting that the Copyright Of5ce shut the rulemaking proceedinjg

that is needed to meet this statutory requirement. See Petition for Rulemaking to

Establish Notice and Recordkeeping Requirements for the Use ofSound Recordings in ~



Certain Digital Audio Services ("Notice and Recordkeeping Petition"), attached as

Exhibit A.

Yet Section 3 of the Proposed Rates and Terms asks the CARP to set terms that

are properly the subject of this separate rulemaking proceeding. It contains provisions

that not only require the "agent(s) designated to receive royalty payments under the

statutory license to determine what sound recordings have been performed by services

licensed under the statutory license," but to "reimburse the reasonable costs and expenses

incurred by the service in collecting and providing the relevant information."

B. Discussion

Section 3 must be stricken Rom the Proposed Rates and Terms because its

presence in the rate request is inconsistent with the procedures mandated by Congress to

address the question ofnotice and recordkeeping requirements.'espite Congress's

clear intent, as expressed in Section 114(4)(A) and (B), to have the Librarian of Congress

set the requirements through a separate rulemaking proceeding, Broadcasters and

Webcasters have asked the CARP to rule on recordkeeping issues within the context of

this proceeding. The CARP should only be presented with proposed rates and terms that

it has the authority to adopt, and it does not have the authority to adopt the proposal in

Section 3.

'he proposal itself also inappropriately places the burden of recordkeeping on the
agent(s) designated to receive royalty payments, rather than placing it on entities that
perform sound recordings as required by Section 114 (4)(A). The Office, however, need
not reach that question because the statutory requirement for rulemaking on the issue
makes this CARP proceeding the incorrect forum to address any proposal on the notice
and recordkeeping requirements

JMl121



The parties will not be left without appropriate hotice Wd'recordkeeping

requirements if the provision is stricken &om the Proposed Rates and Terms. RIAA's'otice

and Recordkeeping Petition addresses the need for infd~tion regarding the We'f
sound recordings under the statutory license. 'Se! Notice arid Recordkeeping Petition

at Exhibit B, Proposed Amended 37 CZX. $20196. 7hat~proceeding, aud not a CARP

arbitration, is the proper forum in which to ceCh Congressionally inaridated noticeand'ecordkeepingreguhtions.

The previous Section 114 Subscription Services Proceeding, Docket No. 96-5

CARP DSTRA, provides a model that the Office should adopt in determining whether'the

CARP in this proceeding is permitted to address the topics covered in the Proposed Rates

and Terms. To set notice and recortlkeeping requirements for subscription services

operating under the Section 114 license, the Copyright OfBce conducted a separate

proceeding similar to the one contemplated by the 1UAA PetitiorL 'hat proceeding

resulted in the regulations found at 37 C.FX. g20196 -'7. 5ee Interim Regulations in

Docket No. RM 96-3B, 63 Fed. Reg. 34289 (Junh 24, 1%8]. Mused regulations'imilarto those included in Sections 201.36 - 37, such as the notice and recordkeeping'rovisions

in Section 3 of the Proposed Rates and Terms, must be addressed in the notice'nd
recordkeeping proceeding mandated by statute, hot in this~ Proceeding.

Section 3 ofthe Proposed Rates and Terms is clearly inconsistent Wth the intent of

Congress to have a separate notice and recordkeeping rulemaldng proceeding, and cannot l

be considered by the CARP in this proceeding.



Conclusion

For the foregoing reasons, Copyright Owners and Performers request that the

Copyright Office strike the third sentence of Section 2(b) and Section 3 in its entirety

from the Proposed Rates and Terms of the Broadcasters and Webcasters.

Respectfully submitted,

ASSOCIATION FOR INDEPENDENT
MUSIC

RECORDING INDUSTRY
ASSOCIATION OF AMERICA, INC.

Barry I. lotnick
BINGHAM DANA LLP
885 Third Avenue
New York, New York 10022
(212) 207-1200

Robert an Garrett
Ronald A. Schechter
Michele J. Woods
Jule L. Sigall
Brad R. Newberg
ARNOLD & PORTER
555 Twelfth Street, N.W.
Washington, D.C. 20004

AMERICAN FEDERATION OF
TELEVISION AND RADIO ARTISTS

Arthur Levine
FINNEGAN, HENDERSON,
FARABOW, GARRETT & DUNNER
1300 I Street, N.W.
Washington, D.C. 20005

AMERICAN FEDERATION OF
MUSICIANS

Patricia Polach
BREDHOFF & KAISER, P.L.L.C.
805 Fifteenth Street, N.W.
Washington, D.C. 20005

May 25, 2001
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Before the
LIBRARY OF CONGRESS

Washington, DC 20540

Ia the Matter of:
DIGITAL PERFORMANCE RIGHT
IN SOUND RECORDINGS AND
IN EPHEMERAL RECORDINGS

No. 2000-9 CARP DTRA 186

mSCamv~~

WITHDRAWAL OF
NOTICE OF INTENT TO PARTICIPATE GENERAL COUNSEL

OF COPYRIGHT

Educational 1nformatioa Corporation, d/b/a WCPE Radio, pursuant to the Rules of the
Copyright OQice, hereby withdraws its Notice of Intmt to Participate as an individual eatityin the proceedings of the Copyright Arbitration Royalty Panel (CARP) to determine the'ates'ndterms of the statutory licenses for the perfbrdenk 6f kund hedrdihgs by'ligible non-
subscription transmission services under 17 USC fall'4 and the making of ephemeral
recordings under 17 USC $112.

WCPE reserves the right to Request Leave to Submit an Amicus Pleading and to doso, aad WCPE reserves the future option to af6liate and/or'partner vtIith'nother entit'y drentities which are actively participating in one 'or both of these proceediags.

WCPE also hereby m-affirms its intention to make Ephemeral recordings underSection 112 License and af5rms its intention to str'earn on the )ntetnet under Section 114'.WCPE does not believe that its Internet tratismissi'on services are required to rely upon either'rboth licenses, but provides this Notice out df duti6n &d wi'thotit prejudice to, or l'oss orwaiver of, its rights.

This is 31st day of March, 2001.

Respectfully Submitted,

Deborah S. Proctor
Geueml Manager, WCPE
President, Educational

Iaformatioa Corporation
PO Box 828
Wake Forest, NC 27588

JA%124



Deborah S. Proctor, do hereby certify that a copy of the foregoing Notice to Withdraw has been filed an&served pa ths, the 31st 0f March, 2001, by First Class postage prepaid US mai1 to the followiag parties:

i D. Greensteia'cDermott Will & Emery; 600 13th Street, NW; Washiagton DC 20005
y Rubiastein; Musicplex.corn, Inc; 9905 Jefferson Blvd; Culver City, CA. 90232

Michael A. Kahn; Mary Castle; Folger, Levia & Kahn; Embarcadero Center West; 275 Battery Street,23'loor;Saa Francisco, CA 94111
Gregory J. Hessinger; Ann E. Chaitovitz; 260 Madison Avenue; New York, NY 10017
Arthur Levine; Fianegan, Henderson, Farabow, Garrett & Duaner, 1300 I St, NW; Washington, DC 20005
Tracy Barnes; HardRadio.corn; 3504 Locust Drive; Rowlett, TX 75089
Patricia Polach; Bredhoff & Kaiser, PLLC; 805 15th St NW, Ste 1000; Washiagtoa, DC 20005
Aaron Stone; Global Media Network; 400 Robson; Vancouver BC V6B 2B4
Russell R. Hauth; 4880 Santa Rosa Road, Ste 300; Camarillo, CA 93012
Bruce G. Joseph; Wiley, Reia & Felding; 1776 K St, NW; Washington, DC 20006
David J. Wittenstein; Dow, Lohnes & Albertson, PLLC; 1200 New Hampshire Ave NW, Ste 800;

Washington, DC 20036
Bnlrb o ri cniror- 'po~~nA~ D t ~migs~ h ~~r i D efp!0Ah ~ ~ U'~~ I iie Qp.'4 T, 'l~v D ~caei~ i v* ai~v si Laager~~ i ~ g ~. 4~j~~a~'tsuaaa~ ~oui~ iivuas~ i'el mls~ @ave'g

Popeo, PC; 701 Pennsylvania Ave NW, Ste 900; Washiagtoa, DC 20004
R. Bruce Rich; Kenneth L. Steinthal; Bruce S. Meyer, Adam I. Choen; Sandra. M. Aistars; Fiona

Schaeffer; Randi W.. Singer; Weil, Gotshal & Manges; 767 5th Avenue; New York, NY 10153
Robert Alan Garrett; Ronald A. Schechter; Michele Woods; Jule L. Sigall; Brad R. Newberg; Arnold &

Porter; 555 12th Street, NW; Washington, DC 20004
Steven M. Marks; Cary H. Sherman; Linda R. Bocchi; Recordiag Industry Association of America, Iac.;

1330 Connecticut Ave NW, Ste 300; Washington, DC 20036
Lynwood Spiaks; VergeRadio.corn; c/o Lynwood Spinks Industry Entertainment; 955 S. Camllo Drive;

Los Angeles, CA 90048
Chuck Walker; Muzak LLC; 2901 Third Avenue, Ste 400; Seattle, WA 98121F~ Pet; DMX, LLC; 11400 W. Olympic Blvd, Ste 1100; Los Angeles, CA 90064

'~en J. Plinio; Manatt Phelps & Phillips, LLP; 11355 W. Olympic Blvd; Los Angeles, CA 900644 Jackson; Denise B. Leary; NPR; 635 Massachusetts Ave, NW; Washington, DC 20001
Maria Rougvie; iCAST; 78 Dragoa Court; Woburn, MA 01801
Mary Aan Lyman; Munger, Tolles & Olsoa LLP; 355 S. Grand Ave, 35th Floor; Los Angeles, CA 90071
Laura Beth Miller, Brinks Hofer Gilson & I.ione; 455 N. Cityfront Plaza Drive; NBC Tower, Suite 3600;

Chicago, IL 60611
John P. Luneau; Blue Tape, LLC; d/b/a Sputnik7.corn; Four Columbus Cir, 5th Flr, New York, NY 10019
Michael Seltzer, Blue Tape, LLC; d/b/a Sputaik7.corn; 22 W. 19th St, 4th Flr; New York, NY 10011
Barry I. Slotnick; Richards &. O'eil, LLP; 885 Third Avenue; New York, NY 10022
Stefan M. Loparhewiecz; Tania W'. Hanzia; Dorsey & Whitney LLP; 1001 Pennsylvania Ave NW, Ste 300

South; Washington DC 20004
Bruce A. Lehmaa; Performing Artist Society of America; 201 Massachusetts Ave NE, Ste C-3;

Washington, DC 20002
Kenneth M. Kaufman; Davis Wright Tremaine LLP; 1500 K St NW Ste 450; Washington, DC 20005
Barry H. Gottfried; Cynthia D. Greer, JoEllen Masters; Shaw Pittman; 2300 N. Street, NW; Washington,

DC 20037
Douglas A. Kaplan; Sirius Satellite Radio Inc.; 1221 Avenue of the Americaas; New York, NY 10020
Walter F. McDoaough; Future of Music; 601 13th Street NW, Ste 900 South; Washington, DC 20Q05
David W. Rahn; c/o SBR Creative Media, Inc.; 7464 Arapahoe Road, Ste B4; Boulder, CO 80303
Brett D. Paradis; Paradis Broadcasting of Alexandria, Inc; 1312 Broadway; Alexandria, MN 563Q8
Irv Goldstein; 198 Main St; Danbury, CT 06810
William A. O'rien; WJLS(FM); 102 N. Kanawha St; Beckley, WV 25801
Will Spears; KWUF(AM/FM); PO Box 780; Pagosa Springs, CO 81147
Jim East; WOLC/Maranatha, Inc.; 11890 Crisfield Lane; PO Box 130; Princess Anne, MD 21853
J~ ~ Juliano; Dead-Air Broadcasting Co, Inc.; 610 N. Montana Street; Dillon, MO 59725

, Metzger, WITZ{AM/FM); PO Box 167; Jasper, IN 47546
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Charles H. Sullivan, Jr.; Own Brqoadcastin]„ IZ.C'; 25 N. Kerr Ave, Ste C; Wilmington, NC 28d|.05'omAtema; %hKT; PO Box 159,", B]ack Mountain, NC 28711
Richard Trautschold; I(OSP KKLH'OMP; 319 B East Battlefileld;, Springfielda MO 68507
.erry Dismore; WC'adio; 44(6 Reynoldsburg- New AlbatI!y Road; New Albany, OII 430'i4
daggie Martin; iroFtois Canaster iiest Gmnp; WGFA{FM!; {97'3 E. 1950 North Road; 9ttattnkIt,iI'

Edward A Schumacher; WT]JZ Webcast; 2424 East High Ave; New 1'hihde]phia, OH 44663
Robert J. Hughes; KXST;; 5(ll5 ShIorehan~ Place, Ste 102', San Diego, CA 92112
Laurence Rutter, KNGT(FM); PO Box 609; Jackson, CAl 95642
Thomas J. Spies; 2000 Indian Hills Drive,; Sioux City„ IO 51104
David A. Luyk; %HTR WENU WFFG 3VNYQ WMML VGX 89 Everts Ave; Queensbury,, NY 128&I
David M. %'iachester, Albany Radio Cot]p; d/b/a KWIL/ KHPE/ KEED; 34545 Highway 20; PO Box ~ I 8

Albany, OR 98321
Charles B. Cooper, Charisma Radio Corp.; WHLC(FM); PO Box 188~9; Highlands, NC 28741
Joel Hanson; KUKN KECK, PO Box 90'e,iso, WA 98626
Donald F. Littman; Educ;uiona] Community Radio, Inc.; T/AW'OBO; PO Box 338; Owezmalle, OH 45IE
Kimberly Henrie; KM'lS; 1322 1/2 Gtand Avenue Gl'enwood Springs, CO 81601
Frank Haaela Jr.; Wil~t West Radho Inc.; 1111 )Vest Victory Way; Craig, CO 81625
Eric Pietras; Matt Zanon; WVKC Galesburg Knox Clg; 2 East South St; Box K-245; Galesburg, IL 614u1
Rett Rich; Chris Cavallag!ro; WMCX; Monmouth Univ; 400 Cedar Ave; %'est lung Branch, NJ'776dI
Joseph E. Jindra; KNCK Radio; 1390 West 11th Stteet; PO Box'. 629; Concordia, KS 66901'ichaelCostanzo; Midcontiaent Broadcasting Co.; 500 S. Flu]lips; Sioux Falh, SD 57104
Alison J. Shapiro; Fletcher, Heald & EFildreth PLC,; 1300 N. 17th St, 11th Flr; Arlington, VA 22209
Larry Roberts; Fisher Radio Regjot!{al Group;, 1212 N. Washington, Ste 307; Spokane, WA 99201
Jerry D. Sokolosky; 2143 Highway 64 North; PO 5ox 1706; GtI{ymon, OK 73942
Hal S. Widsten; KWED(AMI{; 609 East Comt Street; Seguin, TX 781~F5
Richard L. Sellers; KhIRY; 1957 Bhirs Ferry Road W; 6e& IRapids~, IO 52402
Mark A. Floyd; wsmonliae.corn:; Gaylord EntertainInedt (tonIp&y; 1 (iay'lord Drive; Nas'hvi:Oe, 'IX 37'
Eugeae J. Manniag; WAHX; M;Ian]ing Broadcasting Inc; 880'Cammonwadth Ave; HagerStcvkrn, MD 21. K
Ron Carter, KOTK KWJJ;, 2(60 SW 1st Aves Ste 300; Portland, OR 9'7201

1 Gardner, Journal Broadcast Group Inc.; 720 E. capitol Drive; Milwaukn:, Wl 53212
John Morris; WSWI/O:niv.. o.r Southern Inidia!m; 8600 University Blvd; Evansville, IN 47712'ichaelMitchel; J. Doug]as 'Villiazns; 101 C',entre, Suite R; Wood~6, OK 73801
Charles L. Spear, Heber, Spencer, Cus]mano & FRy, LLP; 791 Lanral Snmt; Baton Rough, LA 708K'.
Stefan M. Lopatkiewicz; TanJ{a W. ]Harma„Dorsey & Whitney, LLP; 1901. Pennsylvania Ave~ Sle 300 S

%ashiagton, DC 20004
Ivy Golstein; WREF %LA33 WDA(); 1.98 Main Street; Danbury, CT 06810
Kimberly Henric; Khf1'S; 1322 ]'./2 Gamd Avenue; 'GicInw'ood SIIriags, CO 81601
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PUBLIC

the effort to create a statutory license for webcasting. However, before

exchanging rate propdsals, DiMA advised us that it could not represent its

members in negotiations concerning rates and terms of the DMCA statutory

licenses and that we would need to negotiate with its members individually.'he

absence of an industry representative for webcasters has

significantly complicated the statutory licensing process for copyright owners

and has made it difficult to achieve our principal objective of statutory

licensing — the minimization of transactional costs. According to Copyright

Office records, there are approximately 736 web sites (other than AM/FM

broadcaster sites) that have filed notices of intent to utilize the Section 114

statutory license; approximately 187 of these webcasters are currently

webcasting audio. See RIAA Exhibit 126 DP. The prospect of negotiating

'n the Fall of 1999, we met with representatives of broadcast stations that
stream their AM and FM radio signals over the Internet to discuss the
possibility of negotiating statutory license rates and terms. However, the
broadcasters took the position that their AM/FM webcasts of sound
recordings are exempt from copyright liability. In December 2000 the
Copyright Office ruled that AM/FM webcasts of sound recordings are subject
to copyright liability. 8ee RIAA Exhibit 125 DP. Several broadcasters have
challenged this Ale in court. To date, no broadcaster has paid RIAA

anything for the right to transmit sound recordings as part of AM/FM
webcasts — although, as discussed below, we have reached agreement with
a webcaster that retransmits approximately 330 separate AM/FM radio
stations and one that provides AM/FM webcasting sites for individual radio
stations.

'pproximately 1,557 broadcasters have also filed notices availing
themselves of the Section 114 statutory license. See RIAA Exhibit 126 DP.
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id. fj 1'IO(7) (lperfonrnances by vending
establishments that make retail sales of copies or
phonon~irds of the work); and

id. &~ 1'lO('lO) (performances during socia'l functions
by nonprofit veterans'nd fraternal organilzations).
With the exception of Sections 110(1) and (5)(A),
none of the foregoing exemptions applies to sound
record&ngs.

2.. Sound Recordings

As noted in Section Il.A.2. above, when Congress in the DPRA of 1995l

first accorded a performance right to sound'wwrdinllis, Congress limited that

right to "digi1al audio transmissions." Thus, Congress effectively exempted

analog transmissions (such as over-the-air 'radio broadcasts) from any sound

recording performance right — while such transrni~eidns rennin subject Ito the

Section 106(4) perfonrnance right for musical works. 'As a result„AM/FMradio'tations,
for example, pay license fees to musical work copyright owners for the

broadcast of a CD but not to sound recordinrg copQght owners.

Section '114(d)(1) of the Copyright A& 6s 6md.nded by the DPRA and

DMCA, contains several specNc exemptions from the &~on 106(6) digital

performance riglht. For example, 7i over-theI-ail radio'brdad&sts switch to a

digital broadcast, those tI+nsmissions will be exempt froW the sound recording

performance right under '~Cion 114(d)(1)(A). Other exemptions are.set forth in

17 U.S.C.!jQ 114(d)(1)(B) (certain netransmissions of
over-the-air broadlcasts);

id. g '114(d)(1)(C)(i) (transmissions incidental to an
exempt transmission);

JA~0128



Before the
COPYRIGHT OFFICE

LIBRARY OF CONGRESS
washington, D.C. 20540

In the Matter of:
DIGITAL PERFORMANCE
RIGHT IN SOUND RECORDINGS
AND EPHEMERAL RECORDINGS

No. 2000-9 CARP DTRA I &2

DIRECT TESTDIONY OF
JAB IES PATRICK DONAHOE

(Submitted by Clear Channel Communications, Inc.)

(1) My name is James Patrick Donahoe. I am employed as Executive

Vice President-Radio Clear Channe1 Radio Group ofClear Channel

Communications, Inc. and its subsidiaries (collectively "Clear Channel" ).

headquartered at 200 East Basse Road, San Antonio, Texas 78209-8328. Ify

office is at 11995 El Camino Real, Suite 101, San Diego, CA, 92130.

(2) My primary duty is the supervision of the IVest Region ot the Clear

Channel Radio Group, which includes over 200 radio stations, many ot which

maintain Internet websites, some ivith and some without a streaming feature.

My work with Clear Channel requires me to be generally familiar ivith both its

broadcast and its Internet streaming operations. Also, I must have an



(14) From the standpoint of record companies, a listener to Internet

streaming should be indistinguishable from a listener to a. i ener to a conventional over-

the-air broadcast. Either form of transmIssion exposes pot 1
- hpo es potentia purchasers to

the recordings. il am told that, in connection with th~. p.e:e present proceeding, there

has been some suggestion that record coIInpanies may object to streaming'.

However, we have absolutely no indication from the field that record company

representatives are less aggressive in their pkornotiotilal coiIitacts with stations

that stream.

(15) From the standpoint of radio stations, streaming is very simil'ar to 'roadcasttransmissions. An important difference, however, is that the cost to 'roadcastover the; air remains the same regardless'of ho~~ many radios ark

tuned to a given program. By contrast, as mme listeners access streamed

content, more "bandwidth" must be provided. aiid providing bandwidth is the

most expensIive aspect of streaming. Thu&, ehch new.'strearrIing listener imposes

added cost on the station, something that does not occur with new broadcast 'isteners.

(16) The jury,still is out as to whether internet streaming will turn I&ut to

be economically viable and attizctive for radio stations. To date there isvery'imited

precedent for charging advertisers for 'strI:amin'g li'steners. Nor is it yet
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proven that streaming listeners add substantially to the ability of station

websites to sell banners or other advertising. In fact, Clear Channel is

reevaluating its streaming activities in light of the lack ofprofitability and

uncertainty over issues such as those that are the subject of this proceeding.

(17) Typically, a listener accesses a streamed broadcast by going to the

station's website and then clicking on a streaming button. However, once a

listener accesses a stream. he/she can visit another website-while continuing to

listen to that stream. As a result, we still are exploring how a streaming feature

affects the actual use of a website.

(18) At the present time, there are few opportunities to generate revenue

from streaming. To date, we have identified advertising as the likely primary

future revenue source from streaming. However, as already noted, the viability

of such a strategy remains unclear.

(19) To date Clear Channel has found streaming to be unprofitable.

even ignoring the costs of encodino/streaming software and hardware required

at each station (which could easily be several thousand dollars per station) or

any additional personnel requirements. Perhaps a profitable Internet streaming

model someday may emerge, but Internet streaming currently is in its infancy



and any increased expense &om any source in:1 i, inc uc ing increased royalty

expense, could prove fatal.

(20) Exhibit 1 attached hereto lists the Clear Channel stati.ons that

streamed their broadcast as of March, 2001, and provides format and other
information,about those stations.

(21) We view Internet streaming a's a marginal expansion ofour'roadcast

operations. It very much is the tail on the: broadcast dog. Stre'amino

allows potential users who lack convenient access to a radio to receive our

broadcast via their computer. Our streaming listeners generally are the same

people who listen to our over-the-air broadcasts. A recent Arbitroru'Edison'ediaResearch study (Internet IV: Streamind; at' Crossroads, February 2001)

supports this. When Arbitron asked those v~hei listen to radio stations on)ine

"which do they listen to most on the Internet," 54% responded with stations in

the local area, suggesting that a majority of streamers are listeners of the over-

the-air broadcasts. In addition, when Arbitrbn ask.ed "di&es the time you spend'isteningto the station you listen to most online cause you to spend more or less

time listening to that station over the air" '39 lo of those surveyed responded

ith "more" while 27% of those surveyed re'spend'ed with "less,"suggesting'hat

streaming frequently is a substitute for over'-the-air listening.

Cl
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(22) Our streaming listen rs are a very small &action of our total

listener hours.

(23) Clear Channel has used a variety of solutions for the streaming of

its radio station web sites as the company's streaming operations have been

historically the product of decentralized decisions. Currently, Clear Channel

centrally hosts some its of streamed web sites, relies on Yahoo! (formerly

Broadcast.corn) to host a number of its streamed web sites,and uses a number of

independent ISPs to host the remainder of its streamed web sites. For centrally

streamed web sites, Clear Channel generally uses Microsoft Windows 2000

servers running on Microsoft Windows Media Technologies and streams in

Microsoft Windows Media format. For non-centrally hosted sites, the software

and streaming formats vary, but consist primarily of Microsoft Windows Media

and Real Networks Real Audio.

(24) If some royalty rate is required to be paid to recording companies,

Clear Channel urges that it be keyed to the number of listeners exposed to

music over time, permitting some linkage between the music usage of various

stations and formats and the royalties paid. To this end, Clear Channel supports

the fee and term proposal that has been developed by the radio parties to this

proceeding.
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Before the
UNITED S'TATES COPYRIGHT'FFI CK

LIBRARY( OF CONGRESS
Washington, D.C.

ln the Matter of;

Digital Perform,ance Right
in Sound Recordings and
Ephemeral Recordiings

Docket No. 2000-9
CARIi'TRA I dk2

T ESTIMO:NY OF STEPHEN:F. FISHER,
ENTERCOM COMMUNICATIONS CORP

BACKGROUND

l. I, Stephen F. Fisher, am testifying in this proceeding on behalfofEntercorn

Communications Corp. ("Entercoqt"), and I submit this statement in support ofEntercom's

direct case.

2. Entercom is a Philadelphian-based radio broadcasting company with a portfolio

of owned and operated radio stations in markets across the 'United States„

3. On November 2„2000, Entercom'submitted'an Initial Notice stating its'intent'o
obtain a statutory license under Section 114(f) and SectiOn 112(e) 6fTitle 17 of theUnited'tates

Code, to the extent required by law, to cover streauning of its radio stations'ver-the-air

proipmnming on the Internet.

4. Radio broadcasters'ublic perfoninkcesi of sound irecordings in over-the-air

transmissions are not and never have bmn subject to copyright liability. Radio airplay not'n]ly

creates tremendous promotional value:for record labels and artists, bu't it also is critiical to the

success oftheir creative efforts. Congress clearly had this in mind when it exempted

"nonsubscription broadcast tran.anissions" from copyright liability under the newly created

JAAI134
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Media Services division to provide Web site design and hosting services for Entercom stations

that either had not developed sites or operated rudimentary Web sites.
J

Entercom's Streaming Operations

18. Entercom has always viewed streaming as an extension of its local radio

stations. Many stations began streaming as a novelty and because providers offered them the

service at no cost.

19. KNRK-FM and KGON-FM in Portland, Oregon were the first Entercom

stations to stream. These stations started streaming in April 1996 and May 1997, respectively,

under individual advertising barter arrangements with Mark Cuban's AudioNet (later to become

Broadcast.corn„and then acquired by Yahoo!). At that time, many radio stations were being

approached by online "aggregators" who offered to transmit the stations'roadcast signals over

the Internet at no charge. Streamed radio programming from different stations around the

country was accessible at the aggregators" Web sites (for example, Broadcast.corn) and, in some

cases, from the radio stations'eb sites as well.

1998-2000

20. In mid-2000, Entercom entered into a multi-station streaming agreement with

StreamAudio, replacing streaming arrangements between individual Entercom stations and their

streaming service providers. By the end of2000, some fiAy-two Entercom stations were

streaming their over-the-air programming with StreamAudio.

21. StreamAudio originally provided streaming services to Entercom's stations at

no charge. It planned to recoup streaming costs by selling audio "gateway" advertisements.

Gateway ads are played as lead-ins to a radio station's streamed programming when users

connect. In theory, StreamAudio [

JMl135
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]. However, I believe that

StreamAudio has earned little, ifany, revenue Rom streaming-related advertisements.

22. Faced with high bandwidth costs land without al visible~ advertisMbasedl

streaming business, StreainAudio and other providers mere, forced to introduce streaming fees

In 2001, StreamAudio began charging Entercom stations a monthly fee. f

23. Overall, the streaming medium his bett a Pal'hit',over the last few'manthL ~

Recently, 1ntel announced that it was shutting down iits nine-month-old streaming division.Intel'as

provided the streaming network for StreaniAudio, Entercom's, streaming provider. Although,

StreamAudio is now working with other vendors, Intel's exit has heightened, Entercom's

uncertainty about the overall viability of the medium.

2001-2002

24. Currently, sixty-seven ofEntercom's,'ninety'ix stations operate Web sites.

Fifty-two of those stations transmit their over-the-air signals on the Internet., A descriptionof,'ntercom's
streaming stations, including formats and locations, is attached at Exhibit 2.

25. Entercom has estimated that, by the end of2002, up ta eightymne of its radio

stations may be streaming their signals over the Internet,'ut it ts difficult to make firm.

projections given uncertainties in today's Internet enNironmenti One significant: factor in the,'evelopmentof streaming is the cost of licensing the rights ,'at issue in',this proceeding.

'AR

136

REDACTED



Streaming Audiences

26. Entercom stations'treaming audiences represent only a fraction of their total

listenership. This audience appears to be largely comprised of existing listeners who stream as

an alternative means of accessing their local stations.

27. Streaming audiences are unlikely to reach a critical mass at any time soon. In

March 2001, Entercom's top [ j streaming stations combined averaged only [ ]

concurrent listeners. The "peak concurrent connections," that is, the peak number of listeners to

all seven stations at any one time, was [ j. Those same seven stations attract an average

cumulative over-the-air audience ofmore than [ ] Indeed, WEEI-AM in Boston alone

reaches an average of [ ] 12+ persons at any one time. The highest recorded audience, to

date, for any single Entercom station is [ ] simultaneous listeners. Sports programming

appears to be the largest draw.

28. Furthermore, the number ofWeb site visitors who choose to stream

Entercom's radio broadcasts is a fraction of total Web site visitors. For instance, in March 2001,

WEEI-AM reported that f ] of a total of f ] unique Web site visitors chose to stream.

LOCAL MEDIA INTERNET VENTURE

29. In late 1999, Entercom was approached by the EMMIS radio group to

participate in a new joint venture to provide online content, technology and marketing services

and to set up a national advertising sales force for its founders'adio stations. The joint venture

3 Based on listener connections over a twenty-four hour period measured during the course of a
week in March 2001.

12+ CUME Persons between the hours of6:00 A.M. and midnight from Monday to Sunday as
reported in Arbitron Inc., Radio Market Repon, Fall 2000.

O Id.

E3
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LMiV is still to develop a national sales force, and local radio stations have little experience in

online advertising sales. To date, Entercom's radio stations have generally packaged onlitie,'dvertisingwith over-the-air spots, ifat all.

ECONOMICS OF STREAMING

35. Streaming is an expensive technology to implement and operate, with no

proven economic return. As detailed below, Entercom and its radio stations are incumng,

ongoing costs associated with streaming, including (1) streaming fees; (2) Web site development

and maintenance costs; and (3) capital and in&astructure costs to develop a viable Inteinet

platfomi.

36. The LMiV joint venture illustrates the substantial capital investments that i

radio broadcasters, including Entercom, are making,to develop a viable Internet platfomi.,

Recent financial projections indicate that LMiV will incur a $[ ] million loss in its first year,'of,'peration,with no guarantee ofprofitability in later years.

Streaming and %'eb Site Costs

37. Each streaming station currently pays StreamAudio a monthly fee of$[,','] as

a contribution to bandwidth costs. This amounts to 5[','] per month for 'Entercom's fifty

two streaming stations. Each station is required to lease or buy a PC encoder to convert the over~

the-air signal for transmission to the streaming service provider. Entercom stations pay a deposit

of$[ ] for leased or $[ ] for owned PC encodera

38. Entercom's Internet management',costs are at least 5[ ] annually'at the'orporatelevel and more than $ [

include additional training costs.

] annually lat the sltatibn Ieveh Th&e figmles do not i
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39. Our radio stations use valuable airtime to promote their Web sites. The

estimated value of this time, which could otherwise have been sold to other advertisers, is $ [ j

million per year.

40. As described above, Entercom has made a significant capital investment in

LMiV, comprising an upfront contribution of $ [ ] million and a capital commitment of $ [ j

million overall. In addition, Entercom's stations will contribute over-the-air and online

advertising inventory in return for LMiV's Web site and streaming services. The value of this

"bartered" advertising inventory could be as high as $ f

rates.

], depending on prevailing ad

Streaming atid Web Site Revenues

41. To date, streaming has delivered no discernable revenues to Entercom.

42. Entercom's overall Internet-related revenues have been [

]. Total reported Internet-related revenues in 2000 were

approximately $ [ ]. While Entercom has targeted Internet revenues of roughly

$ [ ] in 2001, we do not expect these revenues to derive &om streaming. Given the

coHapse of Internet advertising, it is highly unlikely that we will meet this target, in any event.

43. To my knowledge, no streaming radio station has been able to convince

advertisers to pay more for over-the-air advertising spots streamed over the Internet. If Internet

services are to succeed using an advertiser-based business model, they need to offer a

competitive product that advertisers want to buy. This requires online audiences to reach a

sufficient size to make the cost ofadvertising worthwhile. Over-the-air radio advertisers

purchase radio spots on a cost per thousand "impressions" basis. Because most streaming radio

stations cannot even deliver one thousand simultaneous listeners, at present there is simply no

market to sell.
JA-9139
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Relative Contributions of the Servides And CbpyHght Date&

55. As discussed in detail above, although radio streaming is still in its infahcyl, it ~

already promises significant promotional benefits to tecOrdittg labels and Mi'sts,'ith tto

incremental costs or investments on their part. Conversely, the radio industry has invested

significant resources in developing the streaming mediuttt, but has received little, if'any,

revenues in return. Entercom believes that the royalty rate kr the Perftorntan0e of sound

.recordings via streaming ofradio transmissions shoul'd ta'ke these realities'into account.'ROPOSED

ROYALTY RATES AND TERMS

56. Entercom adopts and incorporates by reference the accompanying

Broadcasters/Webcasters Proposed Rates and Terms for RoyaltJJ Fees for the Digital Pttblid

Performance and Ephemeral Recording ofSound Reclxiings by Eligible Nonsubscription 'ransmissions("Proposed Rates and Terms"), which ~Entercom submits is'supported bymy

testimony and the testimony of the expert witnesses Bled 'on behalfbfEntercdm and others.

57. As set forth more fuHy in the Proposed Rates and Terms, Entercom propbsels a l

royalty rate, covering both the Section 114(f) and Section 112(e) licenses, as follows:

(a) $.0015 per listener-hour or per segmented-listener-hour for streaming

stations paying on a per-listener-hour or per-segmented-listener-hour

basis, aud $.00014 per listener-song for streaming stations paying on la

per-listener-song basis, excluding listeners within a 150-mile radius of the

station's broadcast transmitter.

(b) a minimum annual fee of$250 per streaming station.
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Before the
UNITED STATES COPYRIGHT OFFICE

, LIBRARY OF CONGRESS
%washington, D.C.

In the Matter of:

Digital Performance Right
in Sound Recordings and
Ephemeral Recordings

Docket No. 2000-9
CARP DTRA 18r2

TESTIMONY OF DAN HALYBURTON,
SUSOUEHANNA RADIO CORP.

BACKGROUND

1. 1, Dan Halyburton, am testifying in this proceeding on behalfof Susquehanna

Radio Corp. ("Susquehanna"), and I submit this statement in support ofSusquehanna's direct
S,P

case.

2. Susquehamm is a wholl~wned subsidiary ofSusquehanna Media Co. which,

in turn, is a wholly-owned subsidiary of Susquehanna PfaltzgraffCo., a diversi6ed media snd

consumer products company.

3. On October 14, 1999, Susquehanna submitted an Imtial Notice stating its

intent to obtain a statutoty license under Section 114(I) and Section 112(e) ofTitle 17 of the

United States Code, to the extent required by law, to cover the transmission ("streaming") of its

radio stations'ver-the-air prognmnning on the Internet.

4. Radio broadcasters* public performances of sound recordings in over-their

trsnsmissions are not and never have been subject to copyright liability. Radio airplay creates

tremendous promotional value for record labels and artists and is criticil to the success of their

creative efforts. Therefore, when Congress created a limited digital performance right in sound

JA-0141
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visual—that supplements the broadcast, and the Web sites shepherd visitors back to the radio.t Materials that promote music and arlists are common features of the. stations'eb sites.

15. There are numerous start-up and operating costs associated with hosting Web

sites. Because the 'Web sites are extmions of the os-the-6ir programming, the stations must

continuously update th,eir Web sites to remain!in sync with the nNoimation provided on-air.

Web site content &equentiy includes graphics and materials relating to on-air promotions;

calendar events announced on-an.. (e.g., concerls, record releases and community events); radio

interviews; current news; and radio scheduling information.

Streaming Operatinns

16. Streaming of radio programming is one element ofSusquehanna's Web site

content; it is not a c&~d-aione opera1ion.

17. Susquehanna was one of the first radio broadcasters to stream. In the fall of ~

1995, Mark Cuban ofAudioNet, a strezoiing provider (later to become Broadcast.corn),

approached KLIF/IGGD-AM a news/t Llk radio station in Dallas, offering to simultaneously

stream the station's over-the-air signal via the jlnternet. At this time, streaming technology was

in an early stage ofdevelopment, and the service was offered without charge. KIZF/KKLF AM

became the first Susquehanna radio s~tiion to stream its over-the-air programzning on the

Internet. At that tiine, strmming was not sufficiently advanced to transmit music coritent.

18. Other Susquehamia stations solon foQolwed suit. The stations streamed

pursuant to a beta test arr'uigenent with Broadcast.corn until FebrLary of 19%, at which time,

Susquehanna entered into a tliree-year streaming agreement with Broadcast.corn. Under this

agreement, all of Susquehanna's stations'treamed [

t For example, a station Web site might display photographs frcm a recording artist's live

appearance in the studio to promote a new CD release. JA4142
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Streaming Audiences

21. We believe o~ streaming audiences are predominately local over-the-air

listeners who use streaming as a new method ofaccessing Susquehanna's stations online.

Streaming enables listeners to tune in to their local radio station in situations where they have no

radio receiver or where reception is poor. In fact, data indicate that work-hours streaming

connections to Susquehanna stations'eb sites are considerably higher than at other times of the

day—and reach a peak during lunchtime hours. For a breakdown ofhourly streaming

connections to Susquehanna stations, see Exhibit 4.

22. Streaming audiences are still tiny as compared to those hstening to the station

over-the-air. In fact, a striking comparison can be made between Susquehanna's total weekly

over-the-air listener hours and total weekly streaming hstener hours. In February of2001, a total

of approximately [ j hours per week were spent listening to Susquehanna stations

'',t;.

over-the-air as compared to [ j hours streaming. Susquehanna streaming hours

comprised approximately [ j percent of total weekly (over-the-air and streaming) listener

hours.

23. Radio stations'treaming operations are likely to remain a supplemental

aspect of local radio operations for the foreseeable future. At least for now, radio stations have

little incentive to target listeners f'rom outside of their local service areas because those listeners

are not included in the stations'atings, and ratings, in turn, are the basis for advertising rates and

sales. Roughly [ j percent of Susquehanna's overaH over-the-air advertising revenues are

locally based. Even of the remaining nationally-based advertisements, a [
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t ]. The fact that national radio advertising is often

locally tailored underscores the local nature ofradio business.

24. Many stations stream because it is uncharted temtory. No one can predict the

hture. Streaming ofover-the-air radio signals may eventually prove pzo6table; it may not.I As

with all new means of communication, the communicator must ~eigh the pros and cons an4

decide whether to embrace a technology that may reach new, listeners, and serves existing i

audiences in new ways. One advantage over-the-air bzoad~g hps qvq streaming, at least 4

this point, is portability. Streaming has little chance ofbecozning truly complementary to, and i

even less chance of replacing, over-the-air transmissions until that time when the listener can

access a stzeazning receiver while driving, wa9dng down the street or lying on the beach.

ECONOMICS OF STREAMING

Streaming-Related Costs

25. Streaming is a costly process. First, large and complex. data packages are

required to stream audio information. When the trazuuniysicln iq aep~pejed by, graphics,,

advertisements and/or song infozmation, even larger and more complex data packages are

needed. Accordingly, a station's stream of its live broadcast requires a sizeable amount of,

bandwidth, which also dictates the speed at which thy tapzs~~ons occur and the ef6ciency i

with which the infozmation is transmitted.

26. Susquehamlt's stations utilize Y@ootbroadcast's streammg services anti

contribute [

t For a discussion on bandwidth, refer to the accompanymg, expert testimony ofProfessor

Jonathan Zittrain. JR+144
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30. In addition, Susquehanna has incurred significant costs to develop and

enhance its stations'eb site platform. This includes a project to update Susquehanna's

existing listener database utilizing new Internet technology. Susquehanna has incurred roughly

$ [ j on this project, as well as significant management time. The project is intended to

modernize the company's local audience database in order to track listeners and improve the

relationship between local listeners and the radio stations. For example, when a listener logs

onto a station's streaming features, he or she may provide specific information relating to

musical preferences, listening habits, and other personal information. Susquehanna can use this

listener information for music testing, analyze listener trends and customize content, ad sales and

formats accordingly. The information generated by this project may be useful to the recording

indusuy which spends millions ofdollars annually searching for ways to identify and target

music preferences and markets.

Streaming-Related Revenues

31. All of the Susquehanna stations'treaming operations currently run at a loss.

To date, Susquehanna stations have covered no revenues &om streaming. As described above,

unless streaming audiences increase significantly in the future, it is unlikely that streaming will

generate sufficient revenues to cover costs.

32. Potential sources of streaming revenue include the sale of ad insertions

(replacing over-the-air advertisements with streamed advertisements) and sponsorships on the

audio players (e.g., "banners" or "push-button" ads). Because streaming audiences have been so

small, advertisers have been unwilling to support streaming as an advertising medium.

33. In addition, the potential exists—not yet realized by Susquehanna—for radio

stations to derive commission revenues &om the sale ofmusic featured on the streamed

transmission. Music sales may be generated directly by the radio station, or by a third party to
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Jover-the-air brcadcastets stir. »e or~ntcts that represent talsnpow„re sad

musie pul &~~l ~m, 4h CAP, i'll, and 8N'MC. In recent vears, hundreds of

zuiUions of doihrs have been paid e~~. ve sr by thousands of individual

liconsse stations ~ aecurs these zips
26. 'I'be aver-the-sir tnusical work performance roval ties

experience i= thus of ~at overall economic si~ancc. In mneideriog
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Se Ue4et &~a v. Sroedeart bKeic. Xsc.. ISS8 Trade Ca- „T1,841 S.D.hLT )SSQ.
daevee crcalifael, 1088 1 Trade QLs. ~: 1.878 (8.0.¹T. 1854).
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Before the
UNITED STATES COPYRIGHT OFFICE

LIBRARY OF CONGRESS
Washington, D.C.

In the Matter of:

Digital Performance Right
in Sound Recordings and
Ephemeral Recordings

Docket No. 2000-9
CARP DTRA 18r.2

TESTIMONY OF DAN MASON,
PRESIDENT OF INFINITY BROADCASVlNlt CORPORATION

INTRODUCTION AND BACKGROUND

I, Dan Mason, am testifying in this proceeding on behalfofInfinity

Broadcasting Corporation ("InGnity"). On February 21, 2001, Infinity became a wholly owned

subsidiary ofViacom Inc. ("Viacom"). Viacom initially'obt'ained a majority interest in Infinity

in May 2000 when CBS Corporation ("CBS"), Infinity's prior majority owner, merged with and

into Viacom in May 2000.

2. Infinity operates radio stations in local radio markets across the United States.

3. On October 19, 1999, CBS submitted hn Initial Noti'ce statitig its intetit t5

obtain a statutory license under Section 114(f) and Section 1 l2(e) ofTitle 17 of the United States

Code, as amended, to the extent required by law, for the Simhltaneous ~ing ofover-'the-air'adio

broadcast programming over the Intetnet.'t is the'curient policy ofInfinity that its radio

'BS Corporation submitted the Initial Notice on behalfbfitself aiid elach~ of its Affiliates,
including CBS Broadcasting Inc.; CBS Worldwide Inc.; CBS Mass Media'Coiporation; Infinity
Broadcasting Cotporation; and Network Enterprises Inc.

JMI152
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11. Most Infinity Web sites contain disc jockey biographies, content lists,

contests, etc. The Web sites are direct brand extensions of the over-the-air radio stations,

providing additional information to the audience without using valuable airtime.

12. In addition, some Infinity radio stations'eb sites provide thestations'laylists,

along with excerpted music samples. By offering direct connections to music retailers,

Infinity radio stations promote sales ofmusic heard in their over-the-air broadcasts. For

example: a loyal local station listener hears a new song on the radio by her favorite artist but

does not catch the name of the tune. She logs onto the station's Web site and checks the list of

the new songs the station is airing, allowing her to identify the song tit)e. She clicks on the link

for the sample to confirm that it is the same song she heard earlier. Then she clicks the direct

connection to a music retailer and the artist and record label rack up another compact disc sale

for the day.

13. Overall, Web site revenues represent a very small proportion—just over [

]—of Infinity radio station revenues. It cannot be emphasized enough that,

at this time, Infinity's Web sites are promotional vehicles for its radio stanons and not

independent revenue sources.

INFINITY STATIONS PRESENTLY 90 NOT ENGAGE IN STREAMING

14. Infinity is in the radio business. Its goal is to maximize advertising revenues

and radio listenership. Infinity's management is still skeptical of the benefits of streaming its

progratnming on the Internet, even if a streaming provider offers such services at no cost.

Accordingly, it is Infinity's current corporate policy for the stations not to stream their live

audio, and the stations will only start doing so if and when Infinity believes that there is a

sensible business model to support this activity. Infmity has made a business judgment that that

JA-0153
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time has not amved, and it is uncertain when or whether the conditions for profitability will

matetia1ize.

}5,. A few Infinity radio stations have experimented with steaming an occ~iotial

simultaneous concert or archived pro@~. Such "oneoff'treamed programs are only

attractive when particular advertisers are wilhing to '"sponsor" the streaming activity.

16. Whereas Infinity's management Ae~&s tlte &die'I st~Ation Web site both as a

platform for promotixig the locail radio braind and as an extension of the station's over-the-air'ctivities{the "25th hour" of the station), we have no proof that streaming adds value to our

broadcast radio business model. Advettisirs have not yet conveyed to Infinity that they discern

any added value from placing advertising:in streamed programming on the Internet.

17. Internet streaming of radio broadcasts is a medium in its infancy that has

shown neither any profitabiliity to date nor any prospects for profitability before December 31,

2002. hnposing a royalty upon streamed broadcasts will make it significantly more expensive

for radio stations to stream their ovn.-the-sur signals and will likely cause streamers to drop out

of the market and prevent others from entering it at all.

PROMOTIONAL VALUE OF RADIO AIRPLAY TO 'CORD LADE E

18. It is a well-accepted and well-doctmiented operating principle in the record

and radio industries that radio airplay i! the single biggest driver ofmusic sales in the United'tates.Mr. Michael Fine, in his accompanying expert testimony, describes the promotional

value of radio airplay to the recording industry. For examples of the promotional value aspects

of Infinity radio station Web sites, see Exhibit 2.
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Qigital Performance Right in Sound } Qochrt No. ZDDD-9 CARP STRA l~
Recordings aad Ephemeral Rccordiugo }
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The Library of Congress hos received a considerable volume of discovery atatiaas in this

proceeding. The character of these mations can be broken down into three categories: 1) motions

to compel documeat producticm; 2) motions to strike testimony; and 3) motions regarding
procedural aad substaative aspects of the proceeding. This Order addresses motions to compel,

document production. The remaining two categories will be dealt with ia additional orders to

follow.

Copyright .

Arbitration
Royalty
Paneis

I„

.O. Sox 70977
Southwest
Station
W~gton
D.C 2I4

Production of documents required by this Order must be completed by the close of
business on July 6, ZQQ1, unless otherwim indicated in this Order. Because of the size ofthis

proceeding and the valuate ofmotiorts, compliance with this date is obligatory. Failure to praduce
the required documents in a timely fashiort is grounds for dismissal of the testimony related to those

documents.

Consistent with previous ruhngs in CARP proceedings, production muy be in electicrnic or

hard copy fottn, organized m such a way as to b respcrasive to the documear3 sought. While the

specifics ofdocumeat production will not bz: reputed here, the parties are strongly advised ta
consult the following CARP orders discussmg these requirements. See Order in Docket No. 94-3

CARP CD 9D-92 (October 30, 199$).„Older in Docket No. 96-5 CARP DSTRA (January Zf,,i
1997); Order in Docket'No. 954 CARP NCSRA (December 30, 1997). II

I

Mociouo af Copyright Genera and Performers

Telephone:
Q021707e@g)

I'acsimile:
QN)252.3425

The Recording Indusuy Association ofAmerica, lnc., Assachrtion for Independent Music,
American Federation afMusicians, aad American Federation ofTelevision ond Radio Artists
(collectively, "Copyright Owners and Performers") have filed the followiag motions to ccunpel

productiou ofdocuments underlymg the testanotty preseased jn others'ritten direct cases; All but

two of these motions are directed to Sroodcasters/Webcasters.'.

Nation to compel production ofdocuments underlyhrg the testimony ofMichael
Furs.

l

'to"dcasters/Webcasters aru: SET.corn; Clear Chaunel Communicatioas, Inc'.; Comedy
Central; Coollink Broadcast Network; Echo Netwadrs, lnc„. intercom Communications
Corp.; Everstreraa, lnc„ incaatu, Inc.; Iaataty Sraadcascing Corp.; Launch Metha, Inc„.

Listen.corn; LiveN5.corn; MPfi Group LLC; MusicMotch, Inc„. byplay, Inc„Notional
Religious Sraadcasters Music License Committee; NetRadio Corp„'adioActive Media
Partners, Inc.; RodiolVove~m, Iac.; Salem Communications Corp.; Spinaer Networks,
inc., Susquehanna Radio Catp.; Univision Online; Nestwind Media.corn, htc„ond Xact
Radio Network LLC.
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documents undarlymg thc tenne and provisions
c-gee~~Cdance bethveen thc RIAA Webcasting Neg

Mgdggccs cases far they argue that thc'ueofsmsgrecording rights.

. ing thc royahics.to be paid and the
and Pegggggggars arc dmcctcd to cc all

ill'hese agrecmcntss mctudmg any I

buatiag Commineciand each ofthe 251

a|shoes&ere regerdmg dro ooatsoo of tho!agrearoeIos g is oata dtdstoe to a dhrrrsary!req~ that oaiy Mr. Marie'tstemeoo ie: hie t- — ora taggers to diseovtay, sod oot thc facts!

Copyright Owners and Petfcameots obj~ atguiagpatProadcast~ebcasters're

designed not to obtain underlying infoorniation, 44ieh they argue they have ahcady'prottided,
but rather to attack and criticize the circkmstancek siircainding the negotiatian 6'thc agrecinents.iI:i

~ ~

these negotiations.

These ece the categories ofdoegignegneithct

produce b o~ they underlie Seh andmsatioas af
agreements be spcmsora It is aliparent Rom Biosjdci

Coppight Owners aggd Performers nmat
Mr. Narics'nstnnony and the d5

stets/W.'ebcasteN'otian, hoggtevcr. that Niey
I

(royalty fees, terms and condiYians) connnneil in thc p5 aa ~ntswhich hc syonscncti.

In addition, Copyright Owners and P~a~ 'te dIrected to produce all documents, to,
the~i that they have not ahcady don'c so,~t ~I! Me, Marks'sserdcnN m his testuncajy
regarding the circumstances afnegatiatioans with',',and the various problcnN presented cn

gti geiiSSegiasttottst~l soggy ease

; [is-!I
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lative bargaining positions of the parricipants
are truly representative of marketplace
iscovery process. Discovery is designed to
|nade in the agreements and Mr.Marks'ng

the negotiations that produced the
'asters/Wcbcasters seek these types of

'the context of the negotiaticm process through
tOwners and Performers'itnesses and may

I

I

, I

.I
Lcno rence Eenswil.

I,
are seeking, in the main, documcn'ts that reveal thc
to these negcciations to test wiIether the agreemcn

I

ncgotiatiorls . This is an improper tuse of the CARP
produce documents that underlie facts and assertI

I

testimony, not the context or cnuumstances s
testimony or the agrecmerdts. To the extent that B
documents, their motion is deniedt They may pro
cross-examinaticm ofMr. Marks and other Copyri
present rebuttal testimony on this point. I

I

3. Testimony ofRon wilcox, Patri Vidich!

Ron %'ilcoll, Paul Vidich; and Lawrence~
i

Music Group, and Universal Music Group, res
agreements witiI certain webcasters. For Mr. Wii

I ~ I

underlying his smtcments concerning Sony*s
I

webcasters For Mr. Vidich, Broadcasters/We
statements regarding licensing agrIeenlcnts with W

I I

nonsubscriptiou scrhtices. Specifically, 8
agrecrrrcnts. For Mr. Kenswil, Broadcasters/We
webcasters, and documents surrounding negatiati
webcastcrs whom they licensed aid did nat li

Copyright Owners and Perfortners respon
copies of the licensing agreemcntsI foi Sony, Wain
testimony, they Eave produced the MP3.corn and
obtained permission of thc third licensee with

ii are executives with Scmy Music, Warner
pccttvely, which have entered into private licensing

Broadcasters/Webcasters seek documents
agreemcnts with MP3.corn and two other unnamed
bcaBcrs seek documents underlying certain

Iarner and locker services, webcasters and
8/Webcasters seek production of these

seek all license agreements with
that Universal Music Group had with the.

t

I
I I

that they have, for the most part, produced
and Universal. With respect to Mr. Wilcox's

ch Media agreements, but have not yet
:tto produce thc agfcelnent.
t

t
I

ght Owners and Performers assert that they
services, locker services, webcastcts and

pyright Owners and Performers have
cir pmnission to produce their agreemerIts in

t they have produced both existing
Launch Media agreement. However, the two

unnamed webcaster-bath ofwhom are in the
who have nat pernutled the

thc agreement has not been produced
the service is not in this proceedini0.

opyrlght Owners and Pcrforttgrs have
obtained n waiver ofconfidentiality and are

ne ofwhom is in this proceeding-that have

With respect to Mr. Vidich's testimony,
arc licensing agrecmcnts with Warner and music 4tieo

I I

subscription services. For the music video scrvicaL, Co
ntenneted Wnmet tn nnnteet the fieettteee end ede!Ith
this proccedmg. For the locker services, they esse tha
agreements. 'For webcastets, they Eave produced
remaining ajreemcnts are with Echo Networks 'n
proceeding and are represented by B
agreements to b produced. Far the subscription 'arxurscthe service reRsos pcrmissioa to dLclosc

I

With respect to Mr. KenswQ's testimony,:
produced some of the agreements for which they
seeking, pcnzussian &am the remaining
license a~cuts with UnivcrsnL

I
1
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tn the Matter of
Digital Performance Right in Sound
Recortlings and Ephemeral Recordings

I
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I
D'octet hfo.~9~ DTRA IE:2

ORDER

In the second discovety ottler issued itt this pAeebdmg since the filing ofthe writtc'ndirect'ases,the Lt~ofCongress addresses motions to strike testimony filed by Copyright:Ownctsand Petfotmcts'nd the Broadcasters/Webcastets.s Oppositi4ns and tup1ies having been filed tothese motions, they are ripe for disposition.

Motions ofCopyright Ownets and Performers 'SRARY

OF
CONGRESS

Copyright Owners and Petfomtcts have filed four'mot'ious to strike testimony from thewritten duuct case ofBtttadcastcts/Webcastera t

l. Motion to strike the written direct case ofMusic Choice;

2. Motion to strike written direct cases o'fIncanta and Evetstream;

3. Motion to strike the'testimony ofStephen Fisher, and

P.O. Box 70977
Southwest
Station
Washington
D.C. 20024

4. Motion to strike provisions from the royalty rate requests of
Broadcastets/Webcasters.

1. Motion to Spike 8"ritten Direct Case oflkitste ice

Copyright Owners and Performers seek to strike the written direct case ofMusic hoicc,ftem the record ofthis proceeding. On April 26,'001, Music Choice petitioned thc Ltbraty towithdraw &om this proceeding, and by order dated May 9, 2001, the Library granted MustcChoice's request. The remaining business assoctatc4 wtth Mustc Choice's withdrawal is etcremoval of its written direct case &otn the~
'Copyright Owners and Pcrfotmets" are tlte Records Industty Association ofAmerica, theAmerican Federation ofTelevision and Radio Ar'tists, the AmencatI Federation ofMusicians of tl'tcUnited States and Canada, and tltc Association fear Independent Music.

"Broadcasters/Webcastcrs" are BET~m; ClctIr Channel Contmunications, Inc:, ComedyCentral; Coollink Broadcast NetwotL", Echo Networks, Inc„Enttucom CommunicationsChirp:,'vctstteam,inc„- Incanta Inc„. Infmity Bnmlcasting Cotp.; Launch Media,.inc.; Listen.corn;Livc365.corn; MT'roup LLC; MusioMatch, Inc:,'MyPlay, Inc.; National ReligiousBtuadcastcts Music License Committee; NetRadIo Corp.'; RadioActIvc gaia Partners, Inc.;Radio%'avc.corn, Inc„Salem Communications Cotp.; Spinner Networks, inc:, Susqueltanna RadioCorp:, Univisiou Online; Westwind Media.corn, Inc; and Xact Radio LLC.
s Copyright Owners'otion for dcclaratoty ruling and to strike testimony will bc addressed in ascpafRtc order.
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RULING: Copyright Owners and Performers'otion is granted. The written direct case ofMusic
Choice is stricken from the record.

2. Motion to Strike IVritten Direct Cases ofIncanta and Everstream

Copyright Owners and Performers seek to strike the written direct cases of Incanta and
Everstream from the record in this proceeding. On May 31, 2001, Incanta notified the Library that
it was withdrawing Rom this proceeding, and on June 12, 2001, Everstream submitted similar
notification.

RULING: Copyright Owners and Performers'otion is granted. The written direct cases of
Incanta and Everstream are stricken fmm the record.

3. Motion to Strtke Testimony ofStephen Fisher

Stephen Fisher is an executive with Entercom Communications Corp„one of the
broadcasters in this proceeding. Copyright Owners and Performers sought documents underlying
22 assertions in his testimony, including the size ofEntercom's over-the-air and Internet audiences,
their costs and revenues associated with webcasting, copies ofagreements suminarized by
Mr. Fisher, unidentified survey evidence referenced by him, and a particular Arbitron report cited
as a source ofhis testimony. According to Copyright Owners and Performers, Broadcasters/
Webcasters produced no documents.

Broadcasters/Webcasters state that they produced documents in response to these requests
on the date for production ofdocuments in response to follow-up requests and that Copyright
Owners and Performers'otion is therefore moot.

In reply, Copyright Owners and Performets assert that Mr. Fisher's testimony should still
be stricken because Broadcasters/Webcasters ignored, without excuse, the discoveiy deadline for
producing documents in response to initial requests. They also state that Broadcasters/Webcasters
have not produced documents underlying Entercom's costs and revenues for webcasting, the report
summarized by Mr. Fisher, the unidentified survey evidence, and the Arbitron report.

RULING: In order for the precontroversy discovety schedule to proceed in CARP proceedings, it
is critical that participating parties comply with the deadlines, particularly those for producing
documents. It is troubling that Broadcasters/Webcastets did not produce documents in response to
initial requests and waited, without excuse, until the deadline for production ofdocuments in
response to follow-up requests. While the Library is not striking the testimony related to these
documents, Broadcasters/Webcastets are cautioned to strictly comply with future deadlines in this
proceeding. Ifa deadline for action cannot be met, all parties, including Broadcasters/Webcasters,
must notify the Library (or the CARP, where appropriate) immediately to seek additional time.

It would appear that, contrary to Broadcasters/Webcastets'ssertion, the Copyright
Owners and Performers'otion is not moot because certain underlying documents have not been
produced. Broadcasters/Webcasters are given until close ofbusiness on July 6, 2001 to either

a 4m@'4fualkZstrii:e.order.wpd
lane 22, 2001
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produce documents underlying the folliowling,'or, where applicable, to infotm CopyrightOwners'nd

Performers that uncieri~mg document. do'ot exist:

1. Fisher testimony at paragraphs 36 and. 39 42 regtuding costs and revenues of
weleasting;

2. Fisher testimony at paragraph 53 regarding ayeements entered into by KNDD-
FM, Seattle, Washington, and. cet~i record labels for record promotion.'clpie.",
of the agrecmeats must be prcxiuced;

3. Fisher testitnony at iparsgraph 46 iden1lfying "survey evidence" that "indicates
that listeners tend not to vliew these banner ads while serearning....";

4. Fisher te»~iony at 27, iinciudittg footnotes 4 and 5, regarding streatuing
audiiences. The: Arbitron reports supportling the numbers offered in this p~graph,
and footnotes 4 and 5, must be product.

4. Motion to Strike prov/sions From Bette Request ofBroadcasters&'ebcasters

Copyright Owners and Performers seek to st@lee bvo provisions from Broadcast»e&/
Webcasters'chedule ofrates and terms wlhich they aNedt an. cantrary to 1 / U.,S.C. 114. One;
provision, section 2(b) ofBroadcastera'Webcakers'basal rates &d terms, provides a schedule
for the payment ofarea+ that have accrued since'October 29, 1998. The provision provides that
"for the peril from October 28, 1998 6uough~ the calendar q'uarter i'n which the Librarian
publishes thi. regulation as a fill regulation, pa~nent sha11 be due on the forty-fifth (45 ) day
after the end of tlhe first full calend z quarter following such quarter.'" Copyright Owners &d
Performers argue that this request contradicts section 114(f)(4XC), which provides that [a]ny
royalty payments in arrears shall be made on ot befog thk anti'eth 'day of the month net.
succeeding the tnonth in wh:ich the royalty few'rri set "

The second provision is entitled "Infohnation Rel'~ding'Use of'Sound Recordtngs Under
Statutory License»» and contains notice and recbrdkeeging req'uMmehts to be performed by the
agent designated to receiive royalty payments. Copyright Ownets and Performers assert that
section 114(4)(A) and (8) cali for the Librtuiak ofCohgrcm t'o eMbiish'notice and recordkeepin8,
provisions through n~lation, not tiuuugh the CARP proces, Copyright Owners and Performers
have already petitioned the I.ibrary to conduct a ru.lentaking under th'ose provisions.

In re.youse, Broadcasters/V/casters have amended st:ion'2(b) oftheir proposed rates
and terms to change the payjnent day from the 45 day to the 2C day to be consistent with the
statute, and argue tlat section I li4 does not require the Library to conduct a rulemakingfor'urposesofadopting notice,and reeardkeeping rulm. They subrn'it that a CARP pre~ding is the
better forum for creating these rules.

In reply, Copyril»pt Owners assert that section 2(b) of the Broadcaster/Webcaster.'roposal

is still faulty because it measures qumterly payments from the date ofpublication of the
Librarian's fmal indetermination, even though the Librarian has discretion'to rut the ef1'cokie: Ate of

u:~ldea lk2btril;e.order.wpd
Ju»»c 22, 200 I j-~-]
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his determination. They also submit that tying payment to the date of publication does not make
sense if the Librarian's decision is published early in a yearly quarter, which would make the
royalty payment due before the quarterly period ended. With respect to section 3, Copyright
Owners and Performers advise that rulemaking is not only the only path for establishing notice and
recordkeeping provisions, but is the better path because, unlike a CARP proceeding, rulemaking
permits public comment on the proposals.

RULING: With respect to section 2(b) ofBroadcasters/Webcasters'roposed rates and terms, the
change from the 45th day to the 20th day is still inconsistent with the statute. There is no provision
in 17 U.S.C. 114(fX4){C) for the payment ofarrears in the quarter following the quarter in which
the Librarian makes his decision; rather, the statute requires payment ofarrears to take place by
the twentieth day of the month following the month in which the royalty fees are set Section 2(b) is
therefore stricken.

Copyright Owners and Performers'otion is also granted with respect to section 3 of
Broadcasters/Webcastets'roposed rates and terms. The Library will determine the notice and
recordkeeping regulations Ko g a uaditionaI notice and comment rulemaking proceeding.
Section 3 is therefore stricken.

Motions of Broadcasters/Webcasters

Broadcasters/Webcasters have filed three motions to strike testimony from the written
direct case of Copyright Owners and Performers:

I. Motion to strike testimony of Steven Marks and the exhibits he sponsors;

2. Motion to strike the pre-hearing memorandum ofCopyright Owners and
Performers;

3. Motion to strike portions of the testimony ofJames Griffin.

1. Motion to Strike Testimony ofSteven Marks and Exhibits

Broadcasters/Webcastets move to strike the license agreements sponsored by Steven
Marks, and his testimony. related to the agreements, on the grounds that only Copyright Owners
and Performers have access to meaningful information surrounding the negotiation of these
agreements. In the alternative, Broadcasters/Webcastets request that the Libtaiy waive the
confidentiality and no~peration provisions in the license agreements which prohibit the
licensees from disclosing information related to the licenses that would assist
Broadcasters/Webcasters in the preparation of their case.

Broadcasters/Webcasters charge that Copyright Owners and Performers have established a
one-sided confidentiality system that allows Steven Marks to present favorable testimony as to the
negotiations of RIAA and 25 webcasters while precluding Broadcasters/Webcasters from soliciting
information from the licensee webcasters that would contradict Mr. Marks'remise that the

u 4mplduaid2~e.order.wpd
June 22, 200 l
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agreements are the &@suit ofos and free marketplace negotiations. Bmadcastets/W~'stezsubmit that Mr. Mm&'estimony and the circumstances that pnAuuxi the agtcmments cannot beverified without the testimony of the licensees'- They'ssert that the coadidentiality provisions in all25 agreements prevent accc.ss to this testimony and note that the agreement with Yahoo! IItcitIdes aprovision forbidding Yahoo. to cooperate with Bkoadcastersd+e'bcasters in this prying.
In opposition, CoppTight Owncus and Performers state Set ttII 2$ of the license agreetnentscontain the following ccefidentiality provisiotIt: "kmQt 4 Quired by law, Licensee shalil notprovide this Agreement, or disclose any of the terms and tates contained in this Agreement, to anyperson or entity vvithout the prior consent ofLicensor. Copyright Owners and Performers*Opposition at 4. Since they have already prod'uceld the ag~neats itt thi's pmceeding, Cop'yrightOwners and Pe'tf'ormers argue that this provision has no b'eanng 6n ttxe licensee 'bility to discussthe circumstances surrocmding their negotiation with the Bnedcastets/Webcasbus. They state thaItBroadcasters/Webcasters are rea!Iy ask'mg the Libby'o~t th'em 4nniunity ftem state lawsprohibiting interference with contractmd reiatidns. With e'~ t'o th'e Yahoo! agreement,Copyright Ownets and Performers cencede tha't their agreement crontains a non~petatiod cl tuse:with Broadcasters/Webc0st m, but smbrnit that this provision 'was par't of the cost ofnegotiatingthe agreement Waiving this provisiion would, according to Copyright Owners and Perfonnets,,discourage settlement in CARP proc~inst.

In reply, ]Broadcasters/Webcastets state. thdt since Copyright Owners and PetformeIrs havestated that the confidentiality provisiion does not prevent Broa'dca.''~ter.AVebeasters from sol'icitiing.information, and possibly testimony„ from the lice~ they 6o longer press their rrtotion cIin tiiis'oint.However, with respect to the Yahoo! agreement, Broadcasters/Webcasters charge thatCopyright Owners and Performers have eBeetix)ely placed'a~ order on Yahoo',l which should beremovecL

RULING: With respc~ to the lic~e agreements other thm the Yahoo! agreement, Broadcastc.rs/Webcasters'otion it moot. Broadcasters/iVebcasters'otion with respect to the Yahoo!agreement is designated to the CARP. In consiclering the motion, the CAiRP shall evaluate therelative importance of receiving testimony on the negotiatiIsn cIf the agreement and determinewhether to grant the motion to stzike or, m the alternati ve, to require the Copyright Owners andPerformers to waive tite nonrxuperation provision in orde. to,allow Broadcaster~ebcastets'ccessto information concerning the negotiation of the agreement..

2. Motion to Strike Pre-hiearing Nemorttndum

Volume one, tab B of'Copyright Owners and Performers'ritten idirect case contains a'welve-page"pre-hearing imemorzmdcun" that describes in dIetatl the Cop~2ght Owners andPerformers'hc~ty of this case and discusses what type ofevidence its wimesses willi present tosupport this theory. B roadcastets/Webcasters move'o erik'e th'e m'em&')randum on the grounds that'tamounts to unsponsored testimony in vioiation of the 'rule's ar'ld timt it is legal argument notsubject to cross-examination. BroadcastczaRVeb'eas'ters acknovIrledge that the Library haspermitted intre9uctoty descriptions of the: conte0Lts cIlfa written direct case and summaries of'thetestimony, but argue that the pre-hearing imemor:mdum goa way beyond that and is a legalblrief'hat"sets forth an cugumentative, partisan analysis of the statutory critcria governing this

u:~Vunm2~ke.order.utpd
Jun@22,200|
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d then argues why the 25 license agreements fit Cc pyright Owners and Performers'erspectiveof the criteria. Broadcasters/Webcasters'otion to Strike at 2. Broadcasters/
Webcastets also charge that the memorandum inflates the credentials of its witnesses, using
superlatives to characterize their qualifications that do not appear in any of the testimony. Finally,
Broadcasters/Webcasters submit that if the memorandum is not stricken, they should be permitted
to introduce one of their own for their written direct case.

Copyright Owners and Performers oppose, asserting that the memorandum is not a legal
briefbut is instead a summary of their testimony which is permitted by prior Libiaiy rulings Order
in Docket No. 96-6 CARP NCBRA (December 9, 1997). Copyright Owners and Performers also
oppose allowing Broadcasters/Webcasters to amend their written direct case to include a similar
statement, citing the same Order.

RULING: The Libraiy dealt with a similar motion in Docket No. 96-6 CARP NCBRA. In that
case, Public Broadcasters sought to strike the introductory statement to the written direct case of
the American Society ofComposers, Authors and Publishers ("ASCAP") or, in the alternative, to
amer" their introduction to address points made in ASCAP s introductiotL The Library denied the
motion, ruling that:

Introductions to the written direct cases are useful tools to the
arbitrators, assisting them in detemiining the contents of the cases
and providing a general description of the presentation of the
evidence. While an introduction provides a roadmap to a written
direct case, it does not constitute evidence in the proceeding. Alf
evidence presented must have a sponsoring witness, as required
by section 251.43(e) of the rules. Likewise, introductions are not
legal argument. Legal argument on the written direct cases is
reserved for later portions of the proceeding and should not'be
included in the introduction. Parties to this proceeding and future
proceedings are advised that introductions should be nothing more
than descriptions of the contents of the written direct case, and
may include brief summaries of the testimony. While ASCAP's
introduction pushes the boundaries ofthis limitation, it does not
cross it.

Public Broadcasters'equest to amend their introduction is also
denied. Because introductions constitute neither evidence nor
legal argument, there is no point in permitting Public
Broadcasters to amend their introduction to refute statements
made in ASCAP's introduction.

Order in Docket No. 96-6 CARP NCBRA at 4 (December 9, 1997)

Copyright Owners and Performers're-hearing memorandum exceeds the limitations set
forth in the December 9, 1997 Order. Sections I sets forth, according to Copyright Owners and
Performers, the statutory standards to be used in this proceeding and is straightforward legal

e:~Quaia2~e.order.wpd
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arguutent. It is therefore stricken. The teataining sections (the intraduction on page I and all ofsection + while sometitnes atmumeatative in tbne,'o 'daJcri6e t6e testimony contained in thewritten direct case and are nonetheless consistent with 'the,December 9, 1997 Order. Btuadcastets/Webcasters'otion is denied with respect to these provisions.

Broadcasters/Webcasters'otion to amead their case'to ihclude a summary is also denied.Bteadcastet3/Welxasters were aware that introductory 'statements'summarizing (he content's of'thewritten direct cases were permissible and chose not'to mclade'one of their own.~ It js now too latefor such amendments.

3. Motion to Strike Portions ofTestintorty ofJones'rout

Broadcastetm/Webcasters seek to strike Sectton 3 ofJaates'Grtfnn's testimony, whereinMr. Griffin opines as to the economics ofthe webcasting busittesses involved in this, pmiceeding.Btoadcastets/Webcastets assert that while Mr. dnff'in's stated 'qua1iftcations to offer such,testimony may show some genetal expetience with the technology'underlying the delivery dfdigits'Imedia,.there is "no evidence showing Mr. Griffin possesses'iny speciaiixed knov/ledge, experienceor training qualifying him to provide expert t'estilmohy k~ing the economics of the webcastingbusiness." Broadcasters/Webcastets'otion at 2.

In opposition, Copyright Owners and Peifotiners note that Mr.'riffia "runs 'not'ontj. buttwo companies that build businesses related to digital audio'raLmissions" arid that his "actualbusiness experience provides ample support for his testimony o'n the economic circumstancesfacing webcastets." Copyright Owners and Perfkmdrs'p~iltion't1-2.'ULING:
Broadcasters/Webcastets'otion is denietL Mr. Griffin possesses sufficient'ualificatioasto survive a motion to strike section 3 ofhis testitnony. He is subject to crpss-,examination, and the CARP shall accord the evidentiary weight to his testimony that it defeatsappropriate.

SO ORDERED.

Mtuybeth etets
Reg o Copyrights

BY:
%918am J. Jr.
Senior Atto tey

DATED: June 25, 2001

Certain counsel for Broadcastcts/Webcasters att: th'e stImc counsel tltat ruptescntcd PublicBreadcastcts in Docket No. 96M CARP NCBRA and brought the motion to strike againstASCAP.

u:~QealMbtrikaonkr.wpd
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The Libzazy ofCongress has befaze it thee motions. The first is Bled by MttsicMatch,
Inc. requesting withdrawal &om the proceeding and that their sulnmtted testimony be stzichen
jam the record. The second motion is Bled by Braotdcasters/WebctNterst seehitttg to file an
amended Exhibit 2 to the written testimany ofMichael Fine. These two motions are unopposed.

The third motion is Bled by Broadcasters/Webcastars seehmg reconsideration of the
Library's July 6, 2MI, Order denying Bzandcastea.INebcastezs'equest far documents
exchanged between witness Steven Mmks and the RIAA %'ebcascing Negatiatmg Committee
PCommitte-") that discuss the 25 license asreemcets submitted by RIAA ia its written direct

Arbitration
Royal+
Panels

MeNicMhlch Motion

RULING: MusicMatch's motion is granted. The Libzazy will remove its tesdmony fram
Broadcasters/Webcasters'ritten &act case.

P.O. Bnx KF/T
Soothwest
Station
Washington
D.C 20024

Motion Seehiup to A@zend Michael Fine Tentttmouy

RUING. Broadcasters/Webcastezs'aticm to Ble an amended Exhibit 2 to the wrineu
testimony ofMichael Fine is granted.

Telephone:
(202Ptr/-NSO

Faa itni'le:
(2021252-349

Notioo Soehing Reconsiderttttuu

The Library address for the third time BraadcastersPlVebcastezs'iscovety requests
regarchng the testimony afSteven Marhs. Steven Marhs sponsors 25 webcasting licensin6
agreements struch betwetm the Committee and various webcasters and submitted by RIAA iu its
wzitton diect caus as avidstttce ofmorhetplmo zNtas and terms for webcasting. In the initial
tound ofdiscovery motions, Broadcasters/Webcasters sought to ccmzpel production ofa number
ofdocuments tNsaciazad with the 2$ licensing ayeemeots which it claimed underlay them. The
Libby gmnted BzaadcastertAfebcasters'otion in pnzt scatmg that "Copyright Owners and
Perforate are directed to produce nll documents undedyhg the terms aud provisions contained

'Broadcasters/u/ebcustezs" are: Bet.corn; Comedy Central; Coollink Broadcast Network:
Echo Netwarhs, Inc.; Entercom Conununicatians Carp.; tnBnity Bzaadcastmg Ccap.; Launch
Media, Inc.; Listen.earn,'ive969~ Tlte MTVi Grasp LLC; Myplny, Inc.; Netradio Corp.;
Radiocctive Media Partners, lnc„. ~iowave.ccun, Izzc.; Spimar Networhs, Inc.; Susquehanna
R die ~.; Um sionaame; Vr~d;~~aN~hLLC; CI~Ch~el
Communications, lnc.; National Religious Broadcasters Music License Committee; Salem
Communications Corp.
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m these aa——,»eats, including any ~Fondant between'Se RIAA WebhasCing Negthnlng
Coluxnittee and each ofthe 25 wel ~~ regarding@a contents ofthe ae ~exxts." Oxcier m'ocketNo. 200M CARP VlRAlk2 at 15 (June 22I 2001).'xId the, L'lbyydilected'roductionofdccuments that underlay "Mr. Marks'sse'rtions iII his testimony regarding the 'irclnIISI'NA™&ofnegotiations with webcastexa enid the vltriohs ~blems pxesen'ted in these
IIegotiations." Zd.

The Library also denied Bxoadcsstml/WkbcalstexIs'cast ih psln, IItatmig.

lt is ape~ &om Bxoadcasterstwcbcastexs'otion, however,
that they axe ~K~~- in the main, documents that reveal the
xelative bargltuling pcsiticnN ofthe participants tc these
negcxtiations to test whelher the agreenleuts axe truly
aalaa~ioiiaIe OfmariletPtaCC nelghahtmL ThlS 1S arl a~»ataiaaay4a

use ofQg, CARP discovery~~ Qjscovcny is Baaaaiaaaaa'-aat to
produce documsxns that underlie bc'nd assertions xnade m the~~~ts and Mr. Marks'eshmcaxy, not the ccultma or
cmclnnslances oauraaaaaadIeg the negonaSons that Produced the
ikoaaaaaony of a~~aunts. To the eatent that B~~~~texs
Webcastexs seek these types ofdoculnents, their xnotion is
denied.

N. at 15-16.

Afhr issuance ofthe June 22 Order, a dispute arose between Bx ~ ~Rebec~
and RlAA OVer prcduetion OfdOClnnsettS eaa-.&~~ IlereIeeaI MX.~ and aha Cbmuhitxae
regarding the negotiation process. The parties xucluested the Libyy to resolve the dispute.'mer '

telephonic conference with the parties, the Librchy deniied ~~=-~~4%'ebcastemxeqiest'or
production ofdocuments cncchanmsd between Mr. Ma8cs and the Ccm~~ antrim that:

"[sjuch docIIIIIents do not underlie the terms and pnmsicns of
the 25 aa—~~~ withm the meanmg of the CARP discovery
rules. BroadcastersfWebcaders do not ideally sly statements
m Mr. Marks'estinunry where he describes or discusses the
c- ~1 ofhis conununicaticms with the Committee which would
support a xactuest for underlying documentation."

Oxder in Docket No. 20'ARPDTRAldr2 at2 (July'6,200@.

BxoadcastersfWebcastexs seekxeccmsildentdoI ofItheIJuly 6 decision. Theirpxin~
argument is that certain statmnents comained bl Mr. lsiaxks'hstiIn~ plst the~~ ofhis
discussicms with the Ccmmlttee in issue, and th ~~ art subjecit to CARP'discovery.'hey
Pouxt to Mf. Marks aaoaa»aaects amysasaamg the tIS11Pose ofthe CoRImxttee:

+he purpose was3 to establish negotiatioxl objectives and
Strategy aS Well &S tO aylw aare the recce and tartnS Ofall
negOtlated Statutlny 1lsenalng aaaemgaerlh The Comtnruee

e1CIaa4alaaalaÃIaeaOnSide a~&~~aap4
AaaSSe 3.2001

JA+166



DS/03'l 14: 02 FhX 20 S2 3 3 COPYRIGHT OFFICE CHIRP @00&

members have actively considered and discussed thc various
issues rajsed in the negotiations, primarily through their wectdy
telephone confczenccs and &equent e-mail correspondence. I
have been respoiisible for implementing the Cozmmttec's
determinations and conductmg negotiations with webcastczs and
other potential licensees.

Notion at 3, citing Marks'estnncmy at 3. And they pomt to another passage where Mr. Marks
smtes that:

pjn negotiating thes= agnzcznants, we have taken imo account a
variety of considerations and issues that aze impoztant to the
record indusuy, and v'e have responded to various issues raised
by thc webcasters. Tlat considerations and issues aze

, describe in greater detail m the testimony submitted by other
Connnittee members.... In all ~~ wc discussed (both
internally and with our license) a wide variety of issues
coiicaramg zutes and terms.

Id„cituzg Marks'estimony at 6-7. SzoadctztersfWebcastezs submit that the relevance of
Mr. Marks'tatements are bolstered by statements ofPaul Vidich, Luvcrne Evans and Lawrence
Kcnswil who identzTy themselves as members ofthe Committee and a8izm the testimony ofRom
%'ilcox, IUAA's witness who testifies as to the Soah sought to be achieved by the Committee m
negotiatmg the licensms agreements. Broadcasters/Webcasaszs conclude that because th
licensing agreements are the centczlnece ofIQAA's cas they aze entitled to all documents
excbaiiged between Mr. Marks and the Committee zegazdmg negotiations with the 2$ licensees.

RM2ÃG: Sroadcaoters/Webcusters'otion for reconsideration is denied. Recognizing
that discoveryr~must bc diectly tied to testimony, Szccdcastem/Vfebcastezs new cite
passages frozn Mr. Marks'estimony regarding the Connnittee for which they seek underlying
documents. Neither ofOuse passages (or the statements from the Vidich, Evans and Kenswii
testmony) were the subject ofSzo&castemhVcbcastezs original discovezy requests and motion
to compel CARP discovczy requires that "tt]he requesting party must identify the witness and
the factual assertions for which suppozzmg documents aze sought." Order m Dzcket No. %-5
CARP DSTRA at 2 (January 21, 1997); see, also Order in Docket No. 96-$ CARP DFIRA at 6-7
(November 27. 1998). Broadcas~ebcasters did not do oo, and it is too tate now.
Procedurally, their mozion foBa

Saudcastera/Webcastezs* motion fails substantively as weH. Mr. ~'tatements are
expository ofthe Coznmitam; they do not put in issue specifics or details ofthe negotiations with
the 25 licensees. IfNr. Marks had deanlcd one or more ofhis communications with the
Committee coaceztthg license negotiations, such statements might support a amplest for
underly'ocuments But discovery "is not izNended to augment the zucozd with what the
witness might have said or put forward, or to range beyond what the witness said. Any
augmentation of the nxozd is the prerogative of tbe arbitzatozs, not the parties." Order in Docket
No. 94-3 CARP CQ 99-92 at 1-2 (October 30, 1995). Even ifSroadcostera/Webcasters had made
a timely request for the two passages &om Mr. Marks'estunony, documents exchanged between

o:~~l~~sLme~.d~.order.~
Asgmc 3, 2001

4
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Mr. Marks and the Ccamnittes on the staltQs and circumstanim ofnegotiations with the
25 licenses would not be underlying dennnents within'the'meanmig ofthe CARP discov+
rules.

Today's skiing daes not znema, however,'that docuaten6 ex'changed between Mr. Ma/ks'ndthe Committe: on the stem and ciroumstan&'~6fnisgo&'ietiicns with the 25 licrsLsees are
necessarily forever beyond the scope ofdiscov+ in. thLk prJaMmg. As noted above,
augmentation ofSe +word is witltun the prerogative'ofthe CAFZ, see 37 CZX. 25 l.46(d), and
the CARP may solicit testimony as to the status and circum~ces ofthe negotiations. The
Library takes no position on whether such testimony should be solicited. If the CARP do'a
request such testintony, then all parti'& shall,have an opportunity to condutt additional discovery
in accordaree with the: ustatl disosvety requimnr~'. 37 CPS. 251i45(d). In that case,
determinations relating to pmducnon of those ddc~ents wluMI be 'made by the CARP.

I& OKDHKII

Marybeth Peter.s
Register ofCopyright

David O. Csastm(~ Coll5sel

DATED: August 3i 2WI

u:~ la2'eeaesidoalion.d'ianna.g~}o wp4
hugust 3,2001 E -3
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In the Matter of

Digital Performance Right in Sound } Docket No. 2000-9 CARP DTRA 142
Recordings and Ephemeral Recordings }

ORDER

CARP arbitrators are permitted to "call upon any party for the production of additional

evidence at any time."37 C.F.R. 251.46(d). Accordingly, this Panel directs the Parties, at the time

they file their rebuttal cases, to produce additional testimony and documents as described below:

The CARP is obligated to set both rates and terms for certain statutory
licenses. The direct cases of the Parties deal extensively with rates. h~k"bile

various parties have submitted proposed terms, little or no evidence has
been offered to support the specific terms proposed. Terms that are not
supported by record evidence are subject to reversal See RIAA v.
Librarian ofCon ess 176 F.3d 528 (D.C. Cir. 1999). Accordingly, the
Parties are directed to include in their rebuttal cases evidence in support of
all their proposed terms. The Parties are further directed to enter into
good faith discussions concerning reasonable and appropriate terms,
including terms for royalty distribution and terms for the production of
more than one ephemeral copy, and to file an executed stipulation setting
forth any. agreed terms. In this regard, the Parties are free to designate
joint exhibits and joint sponsoring witnesses. The requirement to adduce
evidence in support of terms applies both to terms agreed upon and to
terms in dispute. The Panel's obligation to consider the interests of the
public and other potential owners and licensees who are not participating in
this proceeding requires record support for all terms, even those terms
agreed to by the Parties herein.

The Parties have proposed certain rate "benchmarks." The Panel may
decide that one or more of these benchmarks is a useful starting point, but
should be adjusted for various factors raised in the evidence. Any Party
who contends that a benchmark proposed by another Party, ~if ado ted b
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the Panel.,'ould require particular adjustments, should submit evidence
thaLt would permit the Panel to quantify the proper amount of any proposedadjustment.

3. Section 114{f)(2)(B) of the Copyriight Law requires that the Panel's
schedule of rattes andi terms "shall distinguish among the different,types ofeligible nonsubscripti.on trartsmiission services then in operation." Section112(e) requires tkiat the Panel set nates which include a minimum rate "foreach type ofservice offered by tratrsmitting organizations." Evidence inthe direct uses suggests that there are multiple possible ways to categorizeauid define the difIerent types of'servicing eligible for,section 112(e) and114I',fX2)(B) licenses. In their rebuttal cases, the parties shall (a) describe.how they believe the Panel should categorize the various services under

f 112(e) and g I! 14(f)(2)(B) for purposes of'setting separate rates, (b)submit precise language to define each such category, and (c) submitevidence to support such proposed categories, definitions, and rate's.

August 13,:2001 'O ORIJEBES

EIIJC E. VAN LOON
Chair

FFRZY S'. GLJLIN
Arbitrator

CURTIS E. VON KVfN
Arbitrator

'Parties proposing adjustments to opposing party benchmarks are not deemed to tacitlyaccept the benchmark.
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Qigitu1 Performance Right in Sonnd
Recordings and Ephemeral Recordings

68%RAL COURSE
QF CQPlfRSHV

j Qochet No. 2096-9 CARP 97RA 1&2

On August 10, 2001, the Copyright 08ice (''the 08ice"} issued its Gael two Orders

relatmg to p~ntroversy Party discovery and other motions in this matter. In these Orders, two

motions were designated to the Copyright Arbitration Royalty Panel SCARF'r "Panel") for

resolution. That same day, at the PaneVs irrvttahon, the Parties submitted requests for additional

evidence pursuant to 37 CZ.R. 251.46 (d). The Parties* requests were discussed with the Panel

on August 13, 2001. This Order addresses both the matters designated by the Ofhce and the

Parties'ugust 10 requests.

1. MOTIONS DESIGNATE9 TQ TEE CHIRP

A. The RIAA Motion to Amend re 29 Licensing Agreements

As patt ofits written direct case, MAA subzained testimony ofSve record company

SKecutrves, whtch discussed various agreements mvolvtng sound recordmg hcenses. Some, but

not all, of these license agreements were ~ed as exhibits. RIAA seeks to amend its written

direct case to include all 29 license agreements as exhbits — severa1 have already been entered

JM)171
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into tin record during oral tesnzBony.

The Panel directs that aH 29 agreemeats shall be admitted. The agreements shall be'dentiiiedas RIAA exhibits, placed in binders, and delivered to 6pptrsidg cbun'sel and'edWth'he

Once by August 24, 2001. By agreement ofthe Parties,'o'dishovhry'shall be coaducte'd

regarding these agreements. By August 3l, 2001,'hSWebcasterstSroadcasters~ Servieesg

shall advise RIAA whether they wish to examine any ofthe RIAA~sos~ 'sponsored'these

29 agreemeuts. Ifrequested„MAA shall produce,~ duting tha rebuaal~ the ~estd',
sponsoring witnesses or other appropriate witnesses ifthe original spoasorjng witnesses arehot'vailable.Ex~~~+on shaH be hnited to the subject hcensing agreements.

B. The Services'otion to StrQce Steven Merits'Zestim'on@ and Exhibits

The Services seek to strike the testimony and exhibits ofSteven Marks due to RIAA's

failure to respond hily to the Once's June 22 and tuty 6 Orders by the July 16, 2001 d~&&~e &let'or
production in the July 6 Order. Orders, Docket NO. 2000-9 CARP DTRA: lM Pune 22,

2001 and July 6, 2001). RIAL counsel have indi~'hole 8,1000 p~iofarterial required,by

the Order were submined by the deadhne in what ~'beHeved at M She to constintte every item ~

repired. Subsequently, ccnmsel discovered that, due to a~ cadqxtter program search error, an

additional 4,000 pages ofmaterial existed which sbcruM htve beeh ~di3cetL As soon as thiis

mistake was discovered, RIAA counsel informed the Service couuhel and'began'to produce thC

additional material

The Motion to Stdke is denied. Zlm panel Snds that Aerie is'no 'evidence to indicate any|

MAA mteation to disregard the ORce's order. ~~, the Panel believes thai RIAA made a
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good faith e8ort to produce in a timely fashion every appropriate document required. However,

Mr. Marlt:s'ppearance as a live witness wiD be delayed until September 11, 2001 (unless the

Parties by mutual consent agree that he appear earher). This schedule wiD eliminate any prejudice

which might otherwise have smutted &om the Services'ailure timely to receive the 5nal 4000

pages ofdocuments. Because the Panel will not be available after September 13, 2001, it is

essential that all other testimony be completed by September 10 in order to make Mr.Marks'eptember

11 appearance possible. Ifnecessary, the Panel is prepared to sit until late evenings

in order to help the Parties achieve this. However, the Panel appreciates the Parties'Forts to

date to focus their presentations aad be economical in their use of time. This practice, which we

are conSdent wiU continue, has enabled the proceeding to remain on schedule thus far.

IL TEE PAETlXS'VXDENTfAEY REQUESTS

CARP arbitrators are permitted to 'call upon any party for the production ofadditional

evidence at any time." 37 C.P.R 251.46(d). However, section 251.46(d) may not ordinarily be

used as a discovery tool available for counsel to circumvent applicable discovery rules'nder

section 251.45(c), or sponsorship requirements under section 251.47(k). See Order, Docket No.

9&4 CARP-NCSRA (April &, 1998). Indeed, given the 1 SO day limit on CARP proceedings, a

Panel should exercise its discretion under section 251.46(d) judiciously and should only call for

the production of evidence which it regards as central to the detarmiaatioas it must reader.

Accordingly, the Panel has carefully considered ail of the Parties'equests and hereby grants those

requests for additional evidence that it deems necessary to properly assess the parties'roposed

'f~ far ttcod caus„ the Panel nmy all~ cdditional discoveIy beyond the axpe afcation 251.45{col). See
section 251.42 (CARP may waive the ndee upon eN~ of @ed came); 62 Fed. Reg5$742, 557N (Oct. 28. 1997).

JA-8173



uaizarva ao-ce re sue cot ~ac~ lg 005

rate methodologies and "berichmarlcs."

h. The Services Request for hdditieuel Evidence

The Panel directs iQAA to produce to the SetviCes, 'by August 24,'001, thefoHcw6ug'1)

All documents exchanged between Steven Marks and the RIAA Negotiating

Committee {"the Committee") reasonably related to the 26 license agreemmts betweenMAA arid

webcasters (''the 26 agreements"). These include dccurn~ ~i i ~with members 'ofthe'omnitteeor deiignees/ageats of said members. ~eous or persOnal information clay be'edacted.
(2) A log ofdocuments withheld under (1), *~ tinder a+ clair'fpriVilege.

(3) All documeiits reascmably related to any ~b~&w in the status ofthe 26 asreeinerits I

including their renewal, ter ~»tea, or rescission or the 'revision ofrates dr terms ebntiiaed

The documents produced under {1}, {2), and (3) ahaQ be ~m~iicaBy identified and

provided to opposing counsel. On August 29, 2001,'at 5 p~, 'a cdafihrence shaH be heid biefore l

the Panel to (1) resolve any disputes regarding doe ~~~ withheld under' claim ofprMcge,~

(2) d scuss which documetds, ifaay, shall be admitted mto the ~de, 'and {3) discuss vkhetjher~

any witnesses shaH be presented for eÃllnnuation te+c65g lbe ~do4ksneanas sdauiaaku'i@tosvldence'ereunder.

i Tbc Peel wouM cxpatreialiveky teIF doc~~~to falliao tbils eaelary.

JAA174
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8. RJAA's Request for Additional Evidence

The Panel directs the Services to produce to the Copyright Once and to the Owners and

Performers, by August 24, 2001, the foHowing.

{1 All'ward-looking Snancial and aon-Bnanciat projections for the DMCA Service

created after October 28, l998, including, but aot limited. to business plans, strategic plans,

presentations or other projections, such as those prepared for prospective or current investors,

company management, a corporate parent, board of directors or licensors. This information is

directly relevant to the testimony ofOr. Thomas Nagle. Dr. Nagle presented an "Economic Value

Estimatioarc analysis upon which tbe Panel may rely to set appropriate royalty rates. On cross-

examination, couasel for the Services challenged Dr. Nagle's conctusioas as being based on

poorly supported assumptions and projectioas. The Panel believes the Services'wn estimates

and projectioas are critical to a proper assessment ofDr. Nagle's anatyiis.

(2) All agreements between each ofthekervices herein,.including National Public Radio,

and any performing rights organization {ASCAP, SM, or SESAC) for the performance of

musical works. The Paael realizes that no party is advocating these speci5c agreements as a

benchmark. However, the agreements may be relevant to certam issues which must be resolved in

determiaiag rates aad terms for the licenses involved m this proceedtae. ~ +~~ C.Q.~nP
The Services are directed to produce the roreloial docctaeacI to the Coppripht tNBctI aad

opposing counsel oa or before August 24, 2001. The documents produced shaH be numericall

identified and provided to opposing couasel, Any disputes on this matter, including requests for

the production ofwitnesses for examination, shall be addressed by the Panel during the

conferance at 5:QQ p.m. on August 29, 2001.
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IIL ADDITIONAL WITNESSES

As discussed with counse! on August 13, 2001, &eiPasel believes that it would: be

extremely Mphl during the rebuttal phase ofthe hearne to hear fram kaowledgeabie

represeatatives ofYahoo! sad other RIAA liceasees coaceiaiag the facts and circumstances

surrounding the negotiatioa of their license agreaaeats with RLVL

Accordingly, the parties are directed to make gdod Nntb eFor@ td secure the appearance i

of such witnesses. The direct testimoay ofany such witaess, with wLNtH ednbits, ifaay, shall be

submitted, along with other rebuttal testimony, oa or before October 4, 2001. Given that such

witnesses are representatives ofentities which are aot parties to this proceeding, discovery

concerning their testixnony wiH only be aHowed upon a showing ofexceptional need.

Augast 14, 2001
,
'SP QRQE5+9

EMC E. VAN LOON

mt~~ S. GUMN
Arbitrator

P.a. z
CURTIS E. VOBIS KAHN
Arbitrator
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Before the

UNITED STATES COPYRIGHT OFFICE

Library of Congress
Washington, Q.C.

In The Matter of
Digital Performance Right
in Sound Recordings and
Ephemeral Recordings

Docket No. 2009-9
CARP DTRA

18'ebuttal

Testixnony of ADAM S. JAFFE

INTRODUCTION AND OVERVIEW

I have been asked to review the arguments put forward by RIAA

and its witnesses in its direct case, and to respond to a number of issues

that were raised by the Panel or in cross-examination during my own

direct testimony. I have structured this rebuttal testimony as follows. I

begin in Section II by restating the conceptual economic argument as to

why the market value of performance rights for sound recordings is likely

to be no greater than the market value of performance rights for musical

works, and addressing certain issues relative to this analysis that arose

during the direct case. I then proceed in Section III to analyze a large

new dataset that I have obtained that shows exactly how much is paid

JA-0177
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1. The buyer side of the negotiation

The value that buyers put on the right of public performance of

both musical works and sound recordings is derived from the value that

they expect to realize by makirtg public pdrf6~a6ce0 of music. In order

for the buyers'aluation. of the two rights to differ, it would have to be

the case that there .is some distinction in the manner or extent towhich'ach

right facilitates such performances. But rto suCh differences exist.

Buyers need both the sound recording and the musical work

performance riQ~.ts.in order to:make public perf'ormances. This mearts

that each right is worthless to the buyers unless they also proct tre the

other right. Conversely, once both sets of rights are procurecl, they each

contribute symmetrically to the. generation of the valtze through publiC

performance. Because of this syrz1metry and mutual necessity, the

buvers'willingness to pay for each right wi11 be derived in the same way

from the value that 'the buyers expect to dI ri0e fro& making

performances. Hence, there is no difference i.n the buyers'willingness tb

pay" for the musical work performance right and the souncl recording

performance right. Going into negotiations over either right, the buyers'ill
be in the same posiition.

Note that it is important for this analysis that we are analyzing, in

each case, blanket licenses for substantial portions of therepertoire.'s

discussed in mv direct testimony, the appropriate economic interpretation of the
uilling buyer/~ illing seller test:is that of a hypothetical competitive market. We can
think of this market as being one in ~which competing non-exclusive licensors each

JIA-ID178



2. The seller side of the negotiation

The sellers of each right are not the same, but each comes to the

hypothetical table from a similar position. In each case, the costs of

producing the underlying intellectual property are sunk. Further, in

each case, these costs (including compensation for the risks incurred)

are covered by revenues earned in other markets. In the case of sound

recording rights holders, these costs are covered by CD sales.3 In the

case of musical work rights holders, the costs are covered by the

combination of mechanical royalties and over-the-air performance

royalties. The digital performance royalty is incremental to this

substantial revenue base in both cases. Finally, and most important,

there is no incremental cost imposed on either the musical work or

sound recording licensor by virtue of making the underlying inteHectual

property available for digital performance.4,s In such a situation,

Altschul, Transcript at 872-873; Kata, Transcript at 1051.
4 There is evidence, discussed further below, that allowing digital performances

actually increases the )icensor's revenue in other markets, via promotional value.
This would imply that the incremental cost is actually negative, and the licensor's
minimally acceptable outcome would be a negative royalty, i.e., a payment from the
licensor to the licensee. Alternatively, if it were believed that digital performances
displace sales of CDs, this could be thought of as an incremental cost of the digital
performance license, which would result in a minimum acceptable royalty greater
than zero. As explained further below, the possibilities af promotion and
displacement may lead to adjustments that have to be made to the otherwise
equivalent values of sound recordings and musical works. Thus the argument in
this section should bc understood as establishing equivalence in the value of musical
works and sound recordings before any consideration is given to either promotion or
displacement.
Altschul discussed Warner Bros. Record's expenses at length in both his written and
his oral direct testimony. None of the costs he mentions, however, pertain to
webcasiing. (A)tschul. Transcript at 805-821, and Direct Written Testimony of David
Altschul at 14-21) Additionally, Katz and Himelfarb were both unable to identify

JA-0179
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economics tells us that both the sound recording and musical work

rights holders would approach this hypothetical negotiation for the

performance right in the same way: th+ quid PecbgIIIizt that'here is

no incremental cost to supply this market, and would simply hold outfor's

much of the user's overall performance v'alue as they can get.6

Note that this analysis does not in any way suggest that the zero-',

incremental-cost of the right being transferr'ed'would lead to' zer'o 'oyalty.Quite the contrary, intellectual property with zero incremental',

cost is routinely licensed at positive royalty rates. With respect toboth'usical
works and sound recordings, we have a buyer (potential

licensee) with some maximum willingness to pay which's dexive4 from'he
value to the buyer of the performarice's, and ae have a'eller with a'inimumwillingness to accept equal to the zer'o incremen'tal cost. The'conomicsof bargaining. as well as common'ense, suggests that the

parties will reach agreement at some poin't in between. Economics

cannot really tell us u herein the interval between the buyer's maximum&

royalty and the seller's minimum royalty the parties wiH come out. It will

depend on the stubbornness, negotiating skills, and perhaps bladder

additional costs specifically associated with webcasting under the statutory hcense.
(Kate, Transcript at 1045-1046; Himelfarb, Transcript at 2868)
lt is possible that at some future date it will cease to be the case that the cost of
making sound recordings is covered by CD sales, and that digital performanceroyalties are no longer incrementa]. But there is no evidence in this proceeding that
anyone antic pates such a ciramatic transformation of the marketplace during th'e
time pe."iod at issue here. (Katz. Transcript a't 1034'-IOi35,' I'04) Griffm actuallystates that there is a possibility of an increase in sales in the short run for less,'well
known artists. (Griffin, Transcript at 1588-158tt)

JA-0180
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control of the parties. These factors combine with the going-in

valuations of the parties to determine the outcome. And because these

going-in valuations on both the buyer's and seller's sides are the same

with respect to musical works and sound recordings, there is no reason

to expect that the outcomes ~ould be higher for one or the other.

Because the minimum acceptable royalty for the licensors of both

the musical work and the sound recording is zero, and the likely result of

bargaining is an agreement somewhere between this zero valuation and

the buyer's valuation driven by the value of performances, the outcome of

the hypothetical negotiation depends, in effect, only on (1) the value to

the buyer of the right to perform publicly, and (2) the fraction of that

value that ends up, through negotiation, passing to the musical work

and sound recording licensors. Again, unless there is some systematic

difference between the negotiation skills of the respective licensors, there

is no reason to believe that one or the other of these will constitute a

larger share of the overall performance right.

The notion that parties that jointly create value will split that value

equally is also confirmed by the very statute under which this proceeding

occurs. The joint interest of the record label and the recording artist in

the sound recording itself is analogous to the joint contribution of the

sound recording and the musical work to a public performance. Further,'hereis no evidence that the magnitude of their original contributions to

the underlying CD are the same. Yet Congress deemed that the labels
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and artists should split the sound recording digital performance royalty

equally, i.e., that the value of the artist's contribution should be deemed,

equal to the value of the. record label's contribut&on, just as I have

suggested that the value of the sound recording and the musical work

are similar.

B. Other issues pertainIing to the relationshIip between sound,
recording and zausica1 ~arork va1uations

1. Dr. Nagle"s approach to valuation confirxns the
equiva'lcncc of sound recording anil musical wor1t

The view that the value of the sound recording performance right is

driven entirely by the value to the buyer of making performances

provides the foundation for the analysis undertaken by Dr. Na.gle. As

explained further 'below, I 'believe that Dr. Nagle's ana'lysis is not

informative as to the value of the sound recording performance right

under the willing buyer/wIilling seller teNt. BtItt I fikd it interesting,

nonetheless, that:in attempting to determine the value of the sound

recording performance right, Dr. Nagle aldolptdd 6 frl~ework that is

predicated on the as'. urnption that the licensor of sound recording

performance rights would approach this licensing on the basis of zero

incremental co. t, so that t'e value of the right is driven entirely by the

valuation of 'the potential licensee.''hat is, Dr. Nagle's analysis made no

reference to, and drew no inferences from, the costs or risks incurred by

See Nable, T ranseript at 2561.
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does not mean that the engine in the more expensive car is worth more

than the engine in the second car.

It is clear that. the value of an internet streaming services is derived

from much more than just the sound recordings themselves. Indeed, if

all one needed to derive value from internet streaming were sound

recordings, it would be hard to understand why no one has managed to

make any money in this business, since the sound recordings themselves

have been available to anyone who filed for the statutory license. Thus

the starting presumption should be that the various service offerings that

are being considered differ with respect to the overall package of services

that they offer users, but do not differ with respect to the value of the .

sound recordings themselves.

Consumer influence. Except to the extent that consumer

influence affects the likelihood of displacement, it is not grounds, as a

matter of economics, for a higher fee. People who have fancy stereos do

not pay more for CDs; by the same token, the enhanced value associated

with consumer infiuence is due to the technology of the webcaster. It

does not increase the value of the underlying sound recording. Further,

it is possible that consumer influence could increase promotional value;

by allowing consumers to hear music more within a range of their
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MATERIAL UNDER
SEAL DELETED

REDACTED

Cost of litigation. The value of a CARP-determined statutory

license as a substitute for a voluntary deal is inherently limited by the

legal costs that parties expect ~ould accbmPahy that option. Put'imply,,

the cost of relying on the statutory license would be the expected

reasonable rate plus litigation costs. Thus, if the RIAA-proposed

voluntary deal exceeded a reasonable rate, but exceeded it by lessthan'he
expected litigation costs, licensees would still agree to the proposed' 'nreasonablerate.

Many licensees knew that their streaming activities might be

limited during the arbitration period, and it was often true that even

rates significantly above a reasonable level would'still be cheaper than 'itigatingin this proceeding. Examples of such concerns in the record

are as follows:

8'pggcTED

a'ee, for example, ffK REDACTED

38 See, for example, fL

REDACTED
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COPYRIGHT ARBITRATION ROYALTY PANEL

LIBRARY OF CONGRESS
Washington, D.C.

In the Matter of

Digital Performance Right in Sound
Recordings and Ephemeral
Recordings

OEhfERAL copsy,
OF CQPYRlG~

)
)
)
) Docket No. 2000-9 CARP DTRA 1 & 2

)
)
)

BROADCASTERS', WEBCASTERS'ND
BACKGROUND MUSIC SERVICES'ROPOSED RATES AND TERMS

1. General Terms

(a) This part establishes terms and rates of royalty payments for the public
performance of sound recordings by eligible nonsubscription digital
transmission services in accordance with the provisions of 17 U.S.C.
$ 114(f)(2), the making of ephemeral reproductions by such digital
transmission services in accordance with the provisions of 17 U.S.C.

f 112(e), and the making of ephemeral reproductions of sound recordings in
accordance with the provisions of 17 U.S.C. $ 112(e) by a transmitting
organization entitled to transmit to the public a performance of a sound
recording under the limitation on exclusive rights specified by 17 U.S.C.

~ »4(d)(I)(C)(iv).

(b) Services.

For the purposes of this part, Services are those entities utilizing the licenses
specified in 17 U.S.C. $ f 114(f)(2) and 112(e) referred to in subsection (a)
above.
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(c) Designated Agents.

For the purposes of this part, Designated Agents are those agents authorized'ya Copyright Arbitration Royalty Panel to engage in the collection a'nd'istributionof royalty payments her'eunder.

(d) Interested Parties.

For the purposes of this part, Inter&ted Parties Are'those 'copynght
owners who are entitled to receive royalty payments pursuant to IT
U.S.C. g g 114(g)(2) and 112(e).

2. Royalty Fees for Public Performance and E~phhmhralRhcordihgs.'a)

Royalty Feefor Eligible Nonsubscriptfon'rdns&issioli Services.'ommencing

October 28, 1998, and continuing through December 31, 2002,'heannual royalty fee for the digital public pdrfohn&ch of sound recordings
made by eligible nonsubscription transinishioh sdrvi6es,'ther shah publi'c
broadcasting entities as defined in 37 C.F.R. g 253.2, shall 'be the following':

(1) For compensable sound recording performances that are simulcast
performances, $ .00008 times the number of such compensable sound
recording performances by the service,'imes 'the'average number of
listeners to such performances on the service.

(2) For all other compensable sound recording performances by the charinel'r'tationof the service, $ .00014 time's the number of such compensable 'oundrecording performances by the service,'times the'average number of
listeners to such perfotmances on the service.

(3) The royalty fees set forth in (1) and (2) shall be increased by three (3)
percent for the year 2001, and by an'dditiona'I three (3) percent for the
year 2002.

(b) Definitions and methods ofcomputation. For purposes of this section:

(1) "Compensable sound recording perfbrniankes'~ are feature perfoanances ~of ~

sound recordings (performances other than'ommercial jingles,
background, themes, signatures, bridges, cues,'r'music'incidental to'a
sporting or other public event), of at least 30 seconds in duration, which
require a license, but are not otherwise licensed by the service.
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(2) A "simulcast performance" is a performance of a sound recording that is
transmitted or retransmitted at the same time as the sound recording is
being performed as part of an over-the-air radio broadcast transmission.

(3) Without limiting paragraph 4 below, at its option a service may calculate
its royalty fee with respect to any channel or station on a listener hour
basis, utilizing (as applicable):

(i) twelve (12) sound recording performances per listener hour in the case
ofperformances covered by subsection (a)(1) above;

(ii) fifteen (15) sound recording performances per listener hour in the case
ofperformances covered by subsection (a)(2) above; or

(iii) the average number of sound recording performances per listener hour
on the channel or station.

(4) In calculating the fee under subsection (a), a service may, at its option,
calculate the number of compensable sound recording performances, the
average number of sound recording performances per hour, and the
average listeners on the service or any channel or station of the service,
using any commercially reasonable methods and sources of information,
including reasonable estimates.

(c) Minimum Fee.

If the fee calculated pursuant to subsection (a) is less than $250 per calendar
year, the service shall pay a minimum fee of $250 per calendar year, prorated
on a quarterly basis.

(d) Ephemeral Recordings.

The rights granted for the fees set forth in subsections (a), (b) and (c) above
also are inclusive of the right under section 112(e) to make as many
ephemeral recordings as the Service determines are necessary and appropriate
to facilitate the performances.

(e) Royalty Feefor Business Establishment Services.

Commencing October 28, 1998, and continuing through December 31, 2002,
an annual royalty fee of $25,000 (prorated as applicable) covering as many
ephemeral copies as a Service transmitting performances exempt under 17

U.S.C. $ 114(d)(1)(C)(iv) determines are necessary and appropriate to

facilitate such exempt performances. The annual royalty fee shall be

NY1:;1 06269602'4IVRG02!.DO&41625.0003
JA-0187



increasecl by three {3) percent for the year 2001 and by an additional three {3)
percent for the Iyez 2002.

3. Terms for Making Payments

(a) All royalty payments hereunder sha,ll be made to a single funcl to be
administered by the Designated Agent(s).

(b) Until such time as a new authorization is made, Royalty Logic,Inc.'nd

SoundExchange shall be the authorized. Designated Agent(s) for
the collection and distribution of royalties hereunder. Each sound
recording copyright owner may selc&.ct &&:ith'er party as its Designated Agent.

(c) Roya]lty payments for the period colnnienc!in/ October,'28, 1998 through
the last calendar quarter ending prior to the date on which the Librarian 'of'ongresspublishes this regulation as a final regulation shall be made in
accordance with 17'.S.C. f 114(f)(4)('C).'ommencing with the calendar
quarter in which the Liibrarian of Congress publishes this regulation asa'inalregulation, payment of the royalty! fe&i: (ot qitart!erl~'r installment of the
mininium feie, if greater on a year-t6-ddte basis) shal~l be made on a
ca,lendar quarterly basis, no later than the forty-fifth (45'") day after the
end of each quarter in which the Service has engaged in digital
transmissions of sound recorcling perfotmances. ~A final adjustment will
be made at the end of each calendar year for the amounts payable over the
annual minimum fee.

(d) The Service shall submit quarterly statements of account on a form
reasonably agreed between and provided by the Designated Agent(s),
together with the quarterly royalty payments.

(e) A statement of account shall inclulde bnlIy stitch~information as is
necessary to calculate the accompanying ro4alg payment. Additional
information beyond that which is suffici&:at~to calculate the royalty tcI

be paiid shall not be inclu&ded. on the st!atement of a'ccount.

(f) The Desi&mated Agent(s) shall have the responsibilit'y ofmaking further
distribution of these: royalty payments to th'ose parties erititled to receive
such payments.

(g) Th!e Designated Agent(s) may deduct a.reasonable charge for
administering the collection and distribution o:f royalty payments
hereur&der, not to exceed 20 percent of the amount of each gross
distribution.
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Con'fidential Information

(a) For the purposes of this part, Confidential Information shall include
the amount of royalty payments, statements of account and any other
information collected pertaining to the statements of accouat
designated as confidential by the Service submitting the statemeat;
Provided that all such information shall be made available to
independent aad qualified auditors conducting audits under Section 4
of this part for use in connection with such audits.

(b) In no event shall the Designated Agent(s) use any Confidential
Information for any purpose other than royalty collection and distribution,
provided however, that Designated Agents may report to recipients of
royalty payments under this part the aggregate royalty fees paid by all
Services and the aggregate performances or listener hours reported by the
Services on which royalty payments are based if information concerning
any individual Services cannot be identified.

(c) Access to the Confidential Informatioa shall be limited to, and in the
case of paragraphs (3) and (4) below shall be provided to:

(1) those employees of the Designated Agent(s) who are engaged in
the collection and distribution of royalties hereunder, and who, for
the purposes of performing their assigned collection and
distribution duties during the ordinary course of business,
require access to the records;

(2) an independent and qualified auditor, who is authorized to act
on behalf of Interested Parties or Designated Agent(s) with
respect to the verification of the royalty payments;

(3) in connection with future Copyright Arbitration Royalty Panel
proceedings under 17 U.S.C. g g 114(f)(2) and 112(e), under an
appropriate protective order, attorneys and other authorized
ageats of the parties to the proceedings, Copyright Arbitration
Royalty Panels, the Copyright Office or the courts; and

(4) in connection with royalty disputes or claims by or among the
Services, Interested Parties, Designated Agent(s), or other parties
entitled to receive allocations of royalty payments under 17 U.S.C.

$ $ 114(g)(2) and 112(e), under an appropriate confidentiality
agreement or protective order, attorneys and other authorized
agents of the parties to the dispute, arbitration panels or courts.

(d) The Designated Agent(s) shall implement procedures to safeguard all
Confidential Information. Confidential Information shall be
maintained in locked files.

NY I: I06.59e 02 MVRG02!.DOC'~ IO25.0003
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(e) Books and records of the Service knd of theI Designated Agent(s)
relating to the payme'at, coHectioit, alid distribution of royalty
payment! shall be kept for a peridd df threit. (3) years.

Verification of Statements of Account

(a) General. This section priescribes general rules pei taining to the
verificatiion of the;statemients of attco!Ijat by Int'ere'sted Parties or
De!Iignated Agent(s).

(b) Frequency ofverification. Interestied iPagieg oi'!tsignated Agent(s)
may conduct a single audit of a Service, upon reasonable notice and
during reasonalble business hours, during any given calendar year, fior
any or all of the prior three (3) calendar years, and no calendair year
shall be'subject to audit more than once.

(c) 1Votice ofintent to audit. Intierested Parties or Designated Agent(s')
must file a notice of intent to audit a particular Service with thie
Copyright O~ffice, which shaH publish in the FEDERAL REGlsTER a
notice announcing the receipt of tlie notice of intent to audit within
thirty (30) davs of the filing of the Interelste!II Piirties" or Designated
Agent(s)'otice. The notification nf intent to audit shaH also be
served at the same tiaie on the Service to be audited. Any such audit
shall be conducted by an independent aad qualified auditor identified
in the notice,, whose audit shall be binding on all Interested Parties
and Designated Agent(s).

(d) Retention of records. The party requesting the verifiratioa procedure
shall retain the repiort for a Iperiod of th!Iee II3) $'ears.

(e) Acceptable verificationprocedure. Subject to section 4(f), an audit,
including underlying paperwork, which was performed in the
ordIinary course of business according to generally acceptedI auditiing
standards by an independent and qualified auditor, shaH serve as an
acceptable verification procedure for aH Interested Parties anal
Designated Agent(s) with respect to the information that is within the
scope of the,audit.

(f) Consultation. Before rendering a written'report to an Interested Party
or Designated Agent, except where'the'uditor has a reasonable basi. Io

suspect fraud and disclosure would prejudice the investigation of such
suspected fraud, the auditor shall review the tentative written findings
of the auclit with an appropriate agent or employee of the Service
being auditeid, in order to remedy,any factual errors andi clarify any
issues relating to the audit.

XY I 1067596i02'MVR(j020DOC'41625.0003
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(g) The costs ofthe verification procedure. The Interested Part(ies) or
Designated Agent(s) requesting the verification shall pay for the cost

of the procedure, unless it is finally determined following an audit that

there was an underpayment of fifteen (15) percent or more, in which case

the Service which made the underpayment shall bear the reasonable costs

of the verification procedure, not to exceed the amount of the

underpayment as finally determined.

6. Verification of Royalty Payments

(a) General. This section prescribes the general rules pertaining to the

verification of the payment of royalty fees by Interested Parties.

(b) Frequency ofverification. Interested Parties may conduct a single

audit of a Designated Agent upon reasonable notice and during
reasonable business hours during any calendar year, for any or all of

the prior three (3) calendar years, and no calendar year shall be

subject to audit more than once.

(c) Notice ofintent to audit. Interested Parties must submit a notice of

intent to audit a Designated Agent with the Copyright Office, which

shall publish in the FEDERAL REGisTER a notice announcing the

receipt of the notice of intent to audit within thirty (30) days of the

filing of the Interested Parties'otice. The notiTication of interest
shall also be served at the same time on the Designated Agent to be

audited. Any such audit shall be conducted by an independent
auditor identified in the notice, whose audit shall be binding on all

Interested Parties.

(d) Retention ofrecords. The Interested Party requesting the verification

procedure shall retain the report of the verification for a period of
three (3) years.

(e) Acceptable verification procedure. Subject to section 5(f), an audit,

including underlying paperwork, which was performed in the

ordinary course of business according to generally accepted standards

by an independent and qualified auditor, shall serve as an acceptable

verification procedure for all parties with respect to information that
is within the scope of the audit.

Consultation. Before rendering a written report to an Interested

Party, except where the auditor has a reasonable basis to suspect fraud

and disclosure would prejudice the investigation of such suspected fraud

the auditor shall review his/her tentative written fmdings with a

appropriate agent or employee of the Designated Agent being audited,

iY I: 1067=9ei02 'el vRG02!.DOC'41625.0002 P7
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in order to remedy any factual errors and clarify any issues relating ta
the audit.

(g) Costs ofthe verification,procedure. T~he ~Int~erested Parties requesting
the verification procedure shall pay for the cost of the verification
procedure, unless it is finally determined following an audit that there
was an unde:rpayment of fifteen (15) percent or more; in which case the,

Designated .Agent that made the underpayment shall bear the reasonably
costs of the verificaticln procedure, not to exceed the amount of the
underpayment as finally determined.

7. Unc)aimed Funds

If a Designated Agent ils unable to make a royalty payment distributicln to a

copyright owner who is entitled to receIive a royalty payment hereunder, the

Designated Agent shall retain the required payment in a segregated trust account
for a period of three (3) years from the date of'payment. No claim for such

payment shall be valid after the expiration of the three-year period. After the

expiration of the period, the Designated. Agent may use the unclaizned funds to

offset the cost of the collection and distribution of royalty payments.
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CARP during that two-year period, identifies the interested parties and describes the

nature of the record before the CARP.

A. Notices of Reliance Upon Compulsory Licenses

11. Section 114(f)(4)(B)(i) of the Copyright Act requires those who wish to rely

upon the Section 114 compulsory license to file a notice with the Copyright Office, in

accordance with regulations that the Office must adopt. On September 20, 1999, the

Copyright Office directed eligible nonsubscription services to file initial notices by

October 15, 1999 or, if they had not yet launched, prior to first transmission." As of

early 2001, initial notices were filed for nearly 2,300 web sites. The vast majority of

these notices (1,557) were filed by AM/FM broadcast radio stations. Other than the

AM/FM sites, only 187 sites were operating as of January2001.'2.
The Copyright Office has not yet established initial notice requirements for

the Section 112 statutory license. In a January 2, 2001 Order, the Office instructed

parties who are participating in this proceeding to file such notices by January 22, 2001.

All of the parties that filed direct cases in April 2001 filed notices indicating their

intention to rely on the Section 112 ephemeral license.

B. Voluntary Negotiations

13. The DPRA and DMCA require the Copyright Office to initiate a six-month

period during which interested parties may voluntarily negotiate Section 112 and 114

rates and terms. On November 27, 1998, the Librarian initiated a the voluntary

ll Notice and Recordkeepingfor Nonsnbscription L)it,ita/ Transmissions, 64 Fed. Reg.
50758 (Sept. 20, 1999).

RIAA Exhibit 126 DP; Marks W.D.T. 4-5; Tr. 9062-63 (Marks).
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negotiation period covering the timeframe October 28, 1998 thro'ugh December 31,

132000. On January I 3, 2000, the L.ibrarian initiated a second six.-month period to

negotiate rates and terms covering January 1, 2001 through December 31,2002.'4.

ln accordance with the Copyright Office orders and statutory directives, the

RIAA sought to negot:iate Section 112 and 114 agrel mi1.nts wi'th varibus webcasters and'usinessestablishment services. RIAA is a trade association that represents the interests

of the U.S recording industry. Its division, SoundExchange, has been designated- b~p

sound recording copyright owners vvho account fbr kppioxiimately 90% of all sound

recordings legitimately di:strilbuted in the United States —'s the ndn-exclusive agent to

collect and to distribute Section 112 and 114 roykltiks.'&

15. RIAA was able to reach agreements with 26 weibcasters during and

subsequent to the formal negotiation periods. RIAA., however,, was not able to negotiate

an industry-wide agreement, or agreements with certain key parties, that would. likely

have avoided the need for a CAR.P to set rates and terms. Accordingly, on Jul y 23, 1999

RIAA petitioned. the Copyright Office to commetjice the CA.RP process for the period

October 28, 1998 through December 31, 2000. On August 28, 2000 RIAA filed a second

petition covering the period January I, 2001 through~ De'cernber 31, 2002.

C. Notices of I[ntent to Participate

16. In response to R.IAA's petitions., the Copyright Offi'ce directed interested'artiesto file notice of their intent to particiipate in the 1998'2000 CARP proceedingand'3

Fed. Reg. 65555 (Nov. 7, 1.998).
'"

65 Fed. Reg. 2194 (Jan. 13, 2000).

Rosen W.D.T. 4; Tr. 438-39 (Rosen).
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the 2001-02 proceeding.'otices for the 1998-2000 proceeding were due on November

1, 1999, and notices for the 2001-02 proceeding were due on January 10, 2001.

17. In addition to RIAA, the AFIM, AFM and AFTRA filed notices of intent to

participate in both the 1998-2000 and 2001-02 proceedings. AFIM is a trade

organization that deals with issues facing thousands of independent record labels." AFM

is a labor organization that represents over 100,000 professional musicians who work as

featured recording artists, non-featured session musicians in the recording industry, and

l8live performances. AFTRA is a labor organization representing over 80,000 performers

and newspersons that are employed in the news, entertainment, advertising and sound

recording
industries.'8.

Approximately 43 Internet-only webcasters and 82 AM/FM broadcasters filed

notices of intent to participate in the 1998-2000 proceeding, the 20G1-02 proceeding or

both. NPR filed notices to participate in both proceedings on its own behalf and behalfof

non-commercial public radio stations qualified for funding from the Corporation for

Public Broadcasting. In addition. AEI and DMX, which provide background music to

business establishments, filed notices of intent to participate.

D. Copyright Office Rulings

19. During the pre-hearing phase, the Copyright Office issued several rulings that

affect this proceeding. First, in a December 4, 2000 Order, the Copyright Office

'4 Fed. Reg. 52107 (Sept. 27, 1999); 65 Fed. Reg. 55302 (Sept. 13, 2000); 65 Fed.
Reg. 77393 (Dec. 11. 200G).

Tr. 2830 (Himelfarb).
" Bradley W.D.T. l.

Hessinger W.D.T. 1
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consolidated the 1998-2000 and 2001-2002 proceedings., The Order noted, however,that'he

proceedings would "remain separate in terms of the evidentiary submissions and the

establishment of rates and terms." " The purpose of consolidation was simp1y to "6!Io'wa'ingle

CARP to cletermi.ne the rates and terms for both periods in the same Il30-day'eriod.

20. Second, RIAA requested that the C6pyrigkt Office clarify the scope of these

proceedings. In a January 2, 2001 Order, the Copyright Ance 'ruled that this proceeding'nvolvesthe setting of Secti.on 112 and 114 rates and terms for only eiiigible

nonsubscription services and business establishment services. Section 112 and 114 rates

and terms for new and preexisting subscription services ~~ill be ~~et separately.

21. Third, RIAA requested the Copyright Offi~'.e tb resolve the legal questionof'hether
simulcasts (webcasts) of an AM or FM radio station over the Interne't are stibjkct

to the Section 106(6) digital performance right in sound recordings. The broadcasters

argued that Section 114(d)( I )(A) exempts all of their transmissions of sound recordings

over the Internet — regardless of whether the transmission is a. simulcast of their ovei'-thk-

air signal or is' transmission made solely for the Internet, e.g., a side channel. The'opyrightOffice conducted a rulernaking and concluded in December,2000 that the

broadcasters'ebcasts are not exempt but may qualify for the Section 112 and Section

Dec. 4„2000 Order at 5.
-'!

r~.

Jan. 2. 2001 Order.
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114 statutory licenses. This ruling was upheld by the Eastern District of Pennsylvania in

August 2001, and an appeal is pending before the Third Circuit.

22. Fourth, the Digital Media Association ("DiMA"), on behalf of certain

webcasters, filed a petition requesting the Copyright Office to adopt rules regarding the

eligibility of personalized services for the Section 114 statutory license. Personalized

services are those that permit the listener to influence the music to be heard, such as by

rating artists. On December 11, 2000, the Office refused to conduct the rulemaking,

concluding that the determination of eligibility was too fact specific for a rulemaking

forum. In May 2001, several record companies filed a copyright infringement action

against Launch Media, Inc., in the Southern District ofNew York, alleging that Launch's

personalized service was outside the Section 114 compulsory license. Shortly thereafter

several webcasters that offer personalized services filed a declaratory judgment action

against RIAA in the Northern District of California. Individual record labels then filed

copyright infringement actions in the Southern District of New York against certain of

these webcasters.

23. Fifth, following the submission ofwritten direct cases, the parties filed

various discovery-related motions. The Copyright Office ruled on these motions in

Bonneville, 153 F. Supp. 2d 763 (affirming 65 Fed. Reg. 77292).

Dec. 11, 2000 Personalized Services Order, 65 Fed. Reg. 77330; July 16, 2001 Order at
6-7; Arista Records et al. v. Launch Media, Inc., No. 01 CV 4450 {S.D.N.Y. filed May
24, 2001); The Digital Media Ass 'n et al. v. RIAA, No. C-01 2129 MEJ (N.D. Cal. filed
June 1, 2001).

See Zomba Recording Corp., et al. v. MusicMatch, Inc„No. Ol Civ. 5091 (S.D.N.Y.
filed June 8. 2001), Arista Records, Inc. et al. v. MCT Radio LLC, No. Ol Civ. 5090
{S.D.N.Y. filed June 8. 2001) & Sony Music Entertainment, Inc., et al. v. MTVi Group
LLC, No. 01 CV 5092 (S.D.N.Y. filed June 8, 2001).
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Orders dated August 13 and 14, 2001. Copyright OwtiM add Perfbrniers'lso requested

the Office to issue rulings concerning the standard to be applied by the CARP in setting

the Section 112 and 114 rates and terms; the precedential effect of certain determinations

by the CARP and Librarian in the Subscription Services Proceeding; the nature of the'erms

that may be set by the CARP; the scope of the Section 112 ephemeral license ~for ~

business establishment services; and the request by certain webcasters to obtain rates and

terms for consumer-influenced services. The Ogficie rifled on thyrse motions in Oiders

dated July 16, 2001 and July 18, 2001. These rulings are discussed below where 'pplicable.

24. Finallv, in an Order dated July 23, 2001, the Librarian formally convened this

CARP, effective July 30, 2001. Section 802(e) of the Copyright Act requires the

CARP to submit its report within 180 days of the date on which it is convened.

Accordingly, the Librarian established January 28, 2002, as the final date for the

submission of the CARP report.

E. Written Direct Cases

25. On April 11, 2001, RIAA filed its dit'ect Me, hlohg 0 ith proposed rates and

terms. RIAA's direct case consisted ofwritten testimony &om 17 witnesses, as well asi

approximately 141 exhibits (most ofwhich consisted of licensing agreements into Which

RIAA or individual record companies have entered'). AFM, AFTRA aiid AFI'M also

submitted direct cases and supported RIAA's proposed rates and terms. Their cases~

- July 16 Order; July 18 Order.

66 Fed. Reg. 38325 (July 23, 2001).
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included testimony from five witnesses. RIAA, AFM, AFTRA and AFIM are referred to

collectively as "Copyright Owners and Performers."

26. Of the 126 webcasting services (or representatives of such services) that had

filed notices of intent to participate in these proceedings, the following 25 submitted

direct cases (those in the left-hand column are Internet-only services and those in the

right-hand column are AM/FM radio broadcasters or their representatives):

Table I

List of Services Filin Direct Cases

Webcasters
AOL/Spinner Networks, Inc
BET.corn
Comedy Central
Coo link Broadcast Network
Echo Networks, Inc.
Everstream, Inc.
Incanta, Inc.
Launch Media, Inc.
Listen corn
Live365.corn
Music Match, Inc.
MTVi Group LLC
MyPlay, Inc.
NetRadio Corp.
Radio Active Media Partners, Inc.
Radiowave.corn, Inc.
Univision Online
Westwind Media.corn, Inc.
XACT Radio Network, LLC

Broadcasters
Clear Channel Communications, Inc.
Entercom Communications Corp.
Infinity Broadcasting Corp.
Susquehanna Radio Corp.
National Religious Broadcasters Music

Licensing Committee
Salem Communications Corp.

27. During the course of the hearings, seven of the above webcasters withdrew

their cases (Coolink, Everstream, Incanta. Univision„Launch, Music Match and

Westwind). The remaining parties are referred to collectively as the "Services." The

2~3
JA-0201
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Services proposed rates and terms f'r the Section 1 1.4 webcaster performance license

and the Section 112 ephemeral license for webcalsted.

28. NPR submitted a separate direct case and a separate rate proposal covering

public radio stations. AEI and DMX which have since merged, did the same. AEI and

DMX are referred to collectively as the "Business Establishment Services." They

submitted a Section 112 rate proposal for services that transmit shun'd recordings to

business establishments. Both NPR and the Business Ekta61ishm/nt Services supported

the Services'roposed terms.

F. Direct Case Hearings

29. The CARP held a conference with the parties on July 30, 2001, to address

various procedural issues. By order dated August 14', 2001,'he CARP required the parties

to produce various documents related to their direct cases, including documents for which

the Copyright Office had pre viousiy denied discovery requests. The CARP conducted

31 days of hearings on the direct ca:es, commencing Juliy 30, 2001 and endiing September

14, 2001. A total of'49 witne. ses testified during those hearings.

30. RIAA presented the following witnesses during the direct case hearings: Cary

Sherman, Executive Viice President and General Coiinsdl, RIAA; Hil~~ Rosen, President

and Chief Executive Officer, RIAA; Linda McLaughlin., Vice President, National

Economic Research Associates, lInc. ("NET"); David Altschul, Vice Chairman and'eneralCounsel of Warner Bros. Records; Paul Kat&, Sdnidr Vice President ofBusiness'ffairs

for Zomba Music Publishing and Zomba Recording Corporation;, Charles

Ciongoli, Senior Vice President of Finance, Univ'sal lvlusic Crroup; James Griffin, Chief

Executive Officer. ( herry Lane Digjital, LLC; Ron Wilcox. Senior Vice President,

JA-0202
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Librarian affirmed the CARP's conclusion that the term "fair market value" in Section

119 "should be accorded its plain meaning — i.e., the price a willing buyer and a willing

seller would negotiate in a free marketplace...." See inPa Section III.C. In several

other proceedings, CARPs and the Copyright Royalty Tribunal /CRT") have sought to

establish royalty rates or to distribute royalties according to a fair market value standard.

This precedent is discussed in succeeding sections where applicable.

49. The willing buyerlwilling seller standard also has been applied in other areas

of the law, e.g. where the Government under 28 U.S.C. g 1498 takes a compulsory

license in patented or copyrighted works and must afford the owner "reasonable and

entire" compensation; where a court must establish a "reasonable royalty" in patent

infringement cases under 35 U.S.C. $ 284; in eminent domain cases to determine just

compensation under the Fifth Amendment; and in ASCAP Rate Court proceedings to

determine reasonable royalties under the ASCAP Consent Decree. This authority also is

discussed below where applicable.

B.. Consideration of Voluntary Agreements

50. Congress sought to encourage voluntary agreements over Section 114 and

Section 112 rates and terms. Thus, it did not include any rates or terms in Sections 114 or

112 (as it has done in certain other compulsory licensing provisions). Instead, Congress

required the Copyright Office to establish a six-month negotiation period before a CARP

could be commenced; and it determined that any agreements reached during those

negotiations would take precedence over rates and terms set by a CARP. Congress also37

Librarian's Satellite Carrier Order, 62 Fed. Reg. at 55747.

17 U.S.C. ) 114(f)(2)(A).
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made clear that the CARP could consider voluntary agreefnehts in determining raites'and

terms for the remainder of the industry. Section 114(f)(2)(B)'p&'.'cifically states that:

In establishi.ng such rates attd terms., the copyright
arbitration royalty panel may consider the rates and terms
for comparable types of diigital audio transmission services
and comparable ciircumstances under voluntary license
agreements negotiated under subparagraph,(A).

51. Section 112(e)(4) also permits the CARP to consider voluntary agreements

negotiated for the making of ephemeral reproductions, ~although it does not contain the

comparability language set forth in Section 114(f)(2)(B):

In establIishing such rates and terms, the copyriight
arbitration royalty panel may consider the rates 'and terms
under voluntary license agreements negotiated a& provided
iin paragraphs (2) and (3).

52. Similar provisions permitting consideration of voluntary agreements may be

found in other compulsory licensing provi,sions of the Copyright Act. For example,

Section 118(b)(3), which was enacted as part of the'Copyright Act of 1976., permi,ts the

CARP to consider "rates for co:mparable circumstances under voluntary license

agreements...." " Furthermore, courts that apgIIy ithe willing buyer/willing seller

standard routinely consider rates and terms in vdlurItarily titegotiated'greements as the

best evidence of willing buyer/willing seller rates and terms. See infra at SectIion IX.B.

C. IEvidentiary Considerations

53. Section 114(f)(2)(B) and Section 112(e)(4) both direct the CARP to base its'ecisio.ion "economic, competitive and programming information presented by the

'" See also 17 U.S.C. 'I 114(f)(1){B); 17 U.S.C. j 115(c){3)(D).
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is a chart of the majors'xpenditures on copyrighted content as a percentage of revenue

from 1988 to 1997:

MATERIAL
REDACTED

116. Consistent with the experiences of the industry as a whole from 1988 to

1997, Warner Bros. Records spent'f its net sales on royalties to

recording artists, music publishers, and background musicians and vocalists from 1997 to

1999 '

4. Value to Webcasters

117. Record labels consider the value their sound recordings bring to

webcasters as an important factor when determining the rates and terms they will accept

in the marketplace from webcasters.'s stated by Jay Samit, "we look at the value

' Tr. 809 (Altschul); Altschul W.D.T. 16.

Tr. 1658 (Wilcox); Tr. 2012 (Vidich); 2111 (Evans); 2404-05 (Kenswil); 2800
(Samit).

[»1
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that, first of all., our recordings bring to a new bitsin'ess!, H'ow~ keg is'that ta their success

and what their bus;iness is, and are they building a fi'itui'e r]:venue stream for us and our

artists?"

118. Record labels understand the tremendous value that can be derived from a

business that is built off of sound recordings. Ar'id they're well aware of the potentiIil o]f

the webcasting business. That potential is discussed further'n the next Section,
I 24

5. Importance of Licensing Revenues and The Internet

119. Record labels are aware that revenues earned from'hE: licensing of their

sound recordings are becoming increasingly important in keeping their businesses

successful. Primary among these licensing revenues are the new opportunities afford'ed'y
— and, if uncontrolled, threatened by — the performance of sound recordings over the

125Internet. As stated by Paul Vidich, "I icensing income is very important to us. We'e 'ncreasinglyfinding ourselves in a world in which we'e got to find revenue to offset the

costs of our

busiiness."'20.

'The recordiing industry expects that licensing revenues — especially thcIse'rom
the Internet — will become increasingly itnportant. The recording industry is likely

to follow the model of the motion picture industry in relyin'g on multiple streams of

revenue to support the creative efforts of the industry. Rather than being in the business'r.
2800 (Sarnit).

See Kenswil W.R.T. 1-.3; Tr. 9418, 9421, 9423 (Marks); Tr.'982-83 (Pearson).,
' Tr. 1658-59 (Wilcox) ("licensing revenue will be cruciaI for profitability"); Tr. 2012
(Vidich); Tr. 2110-11 (Evans); Tr. 2800-01 (Samit).
' Tr. 2012 (Vidich).

f 76]
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of selling physical copies, record labels imagine themselves as being "in the business of

monetizing recordings."

121. Revenues from webcasting licenses will become a component to the

overall revenue picture for record labels, and will play a role in determining the prices

record labels will charge for other products, as well as how much investment record

labels will make in creating sound recordings.

122. The move towards multiple streams of revenue is being dictated by the

lack of growth in the market for physical copies of sound recordings. After a period of

growth in the 1990's, the total number ofumts of sound recordings leveled off in 1999

and 2000.'s stated by Jim McDermott of Sony:

It is certainly part of our business strategy that the physical
good is going to go away at some point, and we are an
intellectual property business. How that gets carried or
how it gets delivered is really irrelevant.

But if it's just bits, we'e got to get paid for the bits.
I think there's an unfortunate perception that the value of
music is really based around the cost of the physical carrier.
So we'e got,a much — and that's a burden that we kind of
carry into other places, which is what we'e trying to
change."

Accordingly, in order to continue the growth of the industry, record labels must rely upon

new streams of revenue. l3l

Tr. 2801 (Samit); see also Tr. 437 (Rosen); Rosen W.D.T. 12.

Tr. 14204-06 (Wildman); Wildman %'.R.T. 10-11.

Tr. 434 (Rosen); Tr. 2800-01 (Samit) ("IT]he physical market is not growing.");
Rosen W.D.T. 5-6 and Figs. 2 &. 3.'r. 12825 (McDermott).
'r. 868-69 (Altschul); Rosen W.D.T. 12.
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123. The importance of the Internet and digital media to record labels is

demonstrated by their focus on new media. Many of the major record labels have

established separate operations to deal with new media.'or example, UMG operates 3

company called "eLabs" to explore investment and business opportunities in digital

media.'"

6. Effect on Sale of Physical Product

124. Record labels have concerns over whether the performance of their sou'nd'ecordingsover the Internet will substitute for the'sal& d fphysical copies of sound

recordings. That substitutional effect has two compoherits: (1) 'the'nauthorized

reproduction of sound recordings; and (2) the "displaCeaient" ofd6nand for sound

recordings.'.
Unauthorized Reproductions

125. The unauthorized reproduction of sound recordings froin webcasterS'erformances

under the statutory licenses is a significant concern for record labels.

Record labels have lost substantial revenues to unauthorized reproductions over'the

Internet to services such as Napster.'he illegal'downloading services have cieated a

culture of infringement, in which the desire to get "soinet'hin'g for nothing" through thd

Internet has been "ingrained" in the habits ofconsumers, especially youthfulones.'ee

Tr. 892 (Altschul); Tr. 1684 (Wilcox); Tr. 2790-9S (8amit) (describing positionof'icePresident ofNew Media at EMI).
Tr. 2399-400 (Kenswil).

See Tr. 1037 (Katz) (discussing displacement); Tr. 1093-94 (Katz); Tr. 3833-34, 3855-
3956 (Fisher).

Tr. 1111-12 (Katz); Tr. 1782 (Wilcox); Tr. 2406 (Kenkwil).'r.1111-12 (Katz).
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releases. The ability to skip performances, a common feature provided by webcasters, is

anti-promotional because it allows listeners to avoid those new releases record labels are

trying to promote in favor of the recordings for which the listener has already developed

a preference. ls3

138. Even though a service may be promotional, record labels still would

require payment for the use of their sound recordings. Such a payment reflects the value

that the use of the sound recording provides to the user. Accordingly, the mere fact that a

use may be promotional for record labels would not lead record labels to agree to a

license with a low or zero royalty.

139. Record labels take into account the promotional benefit a licensee will

provide when negotiating licenses for the use of their sound recordings.'s stated by

Jay Samit, "We also look in the range ofwhat are the promotional values [of the

licensee's service], and we factor that into our negotiations and what we charge."'ccordingly,

to the extent that a service is promotional, such promotional value would be

reflected in the ultimate rates and terms that are negotiated.

S. Licensing Experience

140. When entering into negotiations, record labels rely on their extensive

experience in negotiating agreements for the use of their copyrighted sound recordings,

Tr. 12850-52 (McDermott), McDermott W'.R.T. 3-6.

Tr. 309 (Sherman); Tr. 517 (Rosen);'-'"

Tr. 1661-62 (Wilcox); Tr. 2012 (Vidich); Tr. 2410 (Kenswil); 2802 (Samit).
' Tr. 2802 (Samit).
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both in traditional and new media.' The agreements that form the background of thh

record labels's experience are discussed extensively in Section lX below.

9. Costs Of Administering Compulsory License

141. In the context of a compulsory license, record labels must factor in the

additional costs of license administration. There are significant costs associated with 'ollectingand distributing royalties from the statutory licenses, in addition to the costs of

monitoring compliance with the statute.'42.

Many of these duties fall upon SoundExcharige,'hich performs a

number of functions in administering licenses: (1) its~ Data Aditunistrttioh Department

receives the data concerning the public performance of sound recordings from the various

music services that pay royalties to SoundExchange'0 mhmbM add ptocesses 'erformancelogs and matches performances with copyright owners and performers

(2) its Royalty Administration department receives irlfo&ajiod frdm those entitled'o ~

royalties, coordinates the annual distribution of royalties, arid provides accounting'ervicesfor the SoundExchange royalty accounts and (3) its Licensing Departmen't

negotiates and drafts licenses with parties who wish to obtain voluntary licenses for

Tr. 1882 (Wilcox) (noting that Negotiating Committee niemb~ "woiild briiig [their)
experience and [their own] negotiations to bear and offeit input to the Committee based
on those"); Tr. 2120-21 (Evans) ("I think what is a more acourate representation of what ~

[the Negotiating Committee] did is based on all of our licensing experience and how %e ~

individually and separately have valued sound recbrdingh.")', Tk. 9416'(Marks).'r.
9390-92 (Marks).

SoundExchange is a member organization whose membership consists of
approximately 280 companies that are affiliated with more than 2,000 record labels.
These companies account for over 90% of the sound recordings legitimately sold in th'
United States. See Rosen W.D.T. 4-5; Kessler W.R.7. 2.'

sample log from a music service was introduced into evidence as RlAA Exhibit 078
DR.
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hypothetical negotiation, particularly in the absence of a compulsory license. As the

Micro Motion court explained:

[B]ecause Exac would have been unable to enter business
without first securing a license from Micro Motion, Exac
should have been willing to pay a significant

portion of its
expected profits as a royalty to Micro Motion.'

3. The Webcaster's Relationship to a Part of a Larger
Organizations

160. Another facet of the webcasting industry that would affect the willing

buyer's perspective is the fact that many webcasters are part of larger organization and

serve strategic purposes other than earning revenue from webcasting. For example, the

largest radio broadcaster groups are participating in this proceeding, such as Clear

Channel (5 1 billion in earnings on $ 2.4 billion in revenue in 2000),'nfinity

Broadcasting ($ 1.260 billion in annualized operating cash flow on I 2.33 six billion in

annualized revenue)'nd Susquehanna Radio Corp. (S 212 million in revenue in

2000).' They claim an interest in this proceeding on behalfof their AM/FM webcasting

operations.

161. For the radio broadcasters, many use webcasting to preserve their over-

the-air audience, providing them a more convenient and better quality way to listen to the

over-the-air programming. David Juris of XACT Radio explained how his company
l95

was founded to help broadcasters prevent the erosion of their over-the-air audience to

l9l Id

Tr. 5925 (Donahoe); RIAA Exhibit 154 DP-X at 40.

Tr. 7766 (Mason); RIAA Exhibit 188 DP-X at 2.

Tr. 5428 (Halyburton)
'"

See, e.g., Halyburton W.D.T. tt 21.

$96j
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webcasters. He explained that "fi]t was clear that this new medium, the Internet, was

going to pose a significant threat to radio stations and the audiences.'nd we had already

seen some erosion ofaudience away from traditional radio in terms ofoverall listenihg tb

other forms ofmusic."'hus, a radio broadc&ter~wduld'dbcNt to help'preterit this

"erosion" of audience, and would spend money to do that even if the operation did not

earn significant revenues.

162. Similarly, the large media and entt:rthinrheiit okga6izsttiohs have several

webcasting companies in this proceeding. For example, MTVi, BET.Com and Comedy ~

Central are all part ofViacom, and Spinner.corn is piart ofAOLITimeWamer. For these

companies, the webcasting operation is designed'to extend'the|r v'arious brands and

attract listeners to other properties within the entire organization. This goal is easily seen

with Comedy Central's webcasting operation, who'ddly Purpose is to attract viewers td

the Comedy Central cable network property.' Ih aBdi&iozl, thk SET'able network

created BET.corn (including its webcasting servi e) to Prorhoth i'elevisioh

programming and other properties. i98

163. With adjunct operations such as AM/FM webcasting or brand-enhancitig 'ebcasters,the value of the business is not necessarily reflected in profitability. Brad

Porteus of MTVi explained why MTV Networks would invest and seek investors in'adioSonicNet:

' Tr. 7067 (Juris); Tr. 7139 (Juris).
'"'yons W.D.T. $ 2.

Tr. 6988-90 (Mills).

$97$
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[T]he equity up side as an investor and as an investment
opportunity wasn't necessarily related to the profitability of
the venture at hand, as much as it was the — a perceived—
perceived equity up side as an investor based on the
marrying of the MTV brand with the dotcom

environment.'ikewise,

Fred Mclntyre agreed that one must view all ofAOL's operations in the

Internet marketplace, not simply Spinner.corn, and that AOL offers advertisers a package

based on all of its properties.

164. With respect to adjunct webcasting services like these, the price they

might be willing to pay in the marketplace for the components of its business is not

entirely dependent on the profit and loss of the webcasting service. Their larger parent

organizations are often willing to spend significantly more than the webcasters'evenues

to promote their brands and other properties. For example, in 1999 MTVi planned to

open a "firehose" of $300 million over five years in promotional efforts for its Radio

SonicNet webcasting service, despite revenues for 1999 ofonly, . 'hese

strategic goals would likely also encourage the webcaster to spend more on sound

recording performance licenses it would need to operate the service.

4. The VVebeaster Ability to Afford RIAA's Proposed Rates

165. Another factor the willing buyer would consider in its negotiation the

statutory license rates is the effect those rates would have on its bottom line. As Dr.

Nagle explained, this "bottom line" would be measured not at the present time, when all

'" Tr. 4654-55 (Porteus).

Tr. 5120-21 (Mclntyre).
"'IAA Exhibit 122 DP-X; RIAA Exhibit 013 RR (MTVi Radio SonicNet Financials).
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operations, waiting for this proceeding meant never having to pay royalties no ma(terl

how many performances of sound recordings were made.

193. In addition to the disincentives inherent in the statutory license,DiMA'tself

attempted to discourage webcasters from negotiating with the RIAA. Cognizant of

the result in the last arbitration, DiMA urged webcasters to join its CARP 'eam," whose

lawyers and economists have "a tremendous record of success in rate litigation " attd ".

are certain to obtain a remarkably low rate ...."

5. Issues in the Negotiations

194. The Negotiating Committee had aIgreat deal ofIdiscussion, both as a youp

and within individual companies, over what the appropriate rates and terms for a statutory

license might be. Because the services can vary a great deal, the Committee had to arrive

at the best approach to satisfy a webcaster's individual format while still having

parameters that would fit the webcasting industry's 'a whole. Everyone on:the:

Committee had spent several years negotiating licenses,. and they relied upon that .

experience in determining the proper rates and toms to offer in negotiations. RIAA

attempted to obtain the highest rate and best terms that it could under the circumstances

of the individual licensee. The realities of the malrketplkce ldictatel compromise', and by

offering both a per performance model and a percentage of'revenues model,: RIAA could

both tailor an agreement to the needs ofwebcasters, large and small, while remaining

'r. 9492-93 (Marks); Marks W.D.T. 5.

-'r. 10446-49, 10451-57 (Marks); RIAA Exhibits 150 DP to 152 DP. Indeed, all of the
remaining webcasters in this proceeding are membet's of DiMA. See also Tr. 4342 (Wise,
NetRadio). Tr. 4468 (Pakman) and RIAA Exhibit 114 DP-X.

IiiQ
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focused on industry-wide parameters. As, Mr. Wilcox stated: "You go out and you try

to make the best deal you can. There is no magic to it."

195. In each agreement, the Negotiating Committee attempted to obtain not

only the best royalty rate but also the most favorable terms possible regarding the issues

that were important to them. This included, but was not limited to, security provisions,

data requirements (such as specific demographic data and the ability to conduct surveys),

free advertising in the form of industry service announcements and buy-buttons.

Another significant issue was the pricing metric.

a. Percentage of Revenue Metric

196. When RIAA began its negotiations, it focused on a percentage of revenue

metric. The percentage of revenue approach was consistent with other licensing

arrangements that copyright owners use, and the members of the Negotiating Committee

were familiar with this model. It was also appropriate in that it adequately retlects the

unique value in each sound recording. It became apparent, however, that identifying the

relevant webcaster revenues can be problematic, particularly where the webcaster offers

features other than those related to music. Identifying the appropriate revenue base is key

because two otherwise identical percentage rates can produce widely variant royalties

depending upon the revenue base against which they are applied.

Tr. 1 364-69 (Wilcox); Tr. 9485-88, 9493-94 (Marks).
Tr. 1869 (Wilcox).

Tr. 1667-68 (Wilcox); Tr. 9138-42, 13971, 14120 (Marks);;;: ~a~'. "

"" Tr. 9138-39, 9201-03 (Marks); Marks W.D.T. 7.

Llf12/
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interactive services. 'hat evidence makes clear that these serviices offer the listener a
296

high degree of control over the sound recordings that are performed on the service. This

control makes it. more likely that the listener can satisfy their music needs without

purchasing sound recordings.

229. The webcaster's own descriptions of their services confirm tlhe added

value of personalized services. XACT Radio clai.ms that its service allows "[i]ndividual

listeners [to] program the station brand at XACT Radio to play only the songs they really

like, never ones that they don'."'lso, 13rad Pdrtelus 6f ATVi'0 Radio SonicNet

explained how the personalized features of its service pr'ovi'ded the listener more control'ver
the programming than traditional radio, as it created a differeht selection of sound

recordings for each listener each time that listener logs onto the service.

4„Minimum Fees

230. R.IAA proposes th,at each webcaster shall pay a minimum annual fee of

$5,000. provided that (a) any webcaster choosing the rate option set forth in Section l(b)

shall pay a miniinurn annual f'ee of $5,000 for every $ 100,000 bf operating expenses; 'and

(b) the minimum annual fee for the webcast of an AM/FM radio station reasonably

classified as a news., business, talk or sports statio'n shall'e'$500. Th'e minimum annual

fee shall be paid as a non-refundable advance against future royalties in that year, due

upon the first monthly payment of each year.

See, e.g., Fisher W.D.T. $$ 19., 25, 31-35, 46, 51; McDermo'tt W.D.T. 5-6; Tr. 18I1-
15 (Wilcox); Tr. 2075-76 (Vidich).

Tr. 1508-12 (Griffin); McDerrnott W.R.T. 4-7.

Tr. 7131 (Juris) Z~ RIAA Exhibit 178 DP-X.
~99

Tr. 4663-67 (Porteus).
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231. All of the RIAA statutory license agreements have minimum fees to

support this request. Only one has a minimum fee lower than $5,000, and that

agreement, as described below, supports the.minimum fee for non-music AM/FM

stations. These minimum fees are consistent with the legislative history explaining
300

why a minimum fee is required:

A minimum fee should ensure that copyright owners are
fairly compensated in the event that other methodologies
for setting rates might deny copyright owners an adequate
royalty. For example, a copyright arbitration royalty panel
should set a minimum fee that guarantees that a reasonable
royalty rate is not diminished by different types of
marketing practices or contractual relationships. For
example, if the base royalty for a service were a percentage
of revenues, the minimum fee might be a flat rate per year

30I

See also Section III.E. srrpra.

232. The minimum fee based on operating expenses for those webcasters that

choose the percentage of revenue option is supported by the RIAA agreements that utilize

a percentage of revenue royalty rate. Every one of those agreements has a minimum fee

based on some other financial aspect of the webcaster's business: operating expenses,

capital raised or a per performance fee. In fact, '" @'aid the great

'"" Appendix A (List ofAgreements).
' DMCA Conference Report 85-86.
302
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majority of its royalty fees to the RIAA in 1998-2000 based on the percent of:

operating expenses minimum in that agreement. This type of minimum fee is exactly
303

,

~

what Congress had in mind when it passed the DMCA.

233. Based on the agreements that utilize an operating expenses minimum fee,

RIAA proposes the following definition of"Opeilatihg Exposes'"i

"Operating Expenses" means all of the webcaster's
expenditures, whether direct or indirect, made in
connection with the operation of the Web site through
which digital audio transmissions of sound recordings
licensed under Section 114 are tnade, 'includ'ing,'tit hot'imitedto, salaries and bonuses~ etnployee training and
education, supplies, lease payments, payments to Internet
service providers. payments tb Iinternet access Ijiroviders,'dvertising

agency commissions, marketing costs,
equipment costs that are not capitalized, depreciation,
software and technology licenses, editorial content licenses,
subscriber acquisition costs, costs in development and
installation of bandwidth, and credit card seivicing fees.30

As with the definition of gross revenues, RIAA believes that where a webcaster operates'

DMCA-compliant service as part of a larger'operalion', re'asonable allocation 'of',

operating expenses should be made so as to prevent the ~vebcaster from minimizing its

royalty fees. This is also justified by the availabi'lity of'the pet performance option for

any webcaster who feels that such allocation Would result in an inappropriately high

royalty.

234. Copyright Owners and Perforniers have proposed a separate.minimum fee

for webcasts ofAM and FM radio stations that are reasonably classified as news,

303

'"'See

(i350
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business. talk or sports stations. Because tQRCRPro.is use little music, the proposed
vn)(:HT

minimum fee has been set at a level lower than that for other services — i.e., $500 pcr

5. Non-Commercial ~Vebcasters

a. Rate Proposal

tMATERIAL REMOVED PURSUANT TO DECEMBER 6, 200I LETTER FROM

ARNOLD 4 PORTER TO COPYRIGHT OFFICE]

JA-0219
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266.

5. Most Favored Nations Provisions

267.

VIII. COMPARABILITY

268. Section 114(f)(2)(B) permits the CARP to consider the rates and terms in

voluntary agreements where such agreements involve "comparable types ofdigital audio

transmission services and comparable circumstances." Section 112(e)(4) also permits the

CARP to consider voluntary agreements, although it does not impose any comparabili'ty

See RIAA Exhibit 075 DR ~~ 3.6.1: Tr. 9323-24 (iVfarks).

JA-0220
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requirement. The language of Section 114 suggests that the CARP should address two

issues in evaluating the RIAA Agreements. The first is whether the RIAA licensees offer

"services" that are "comparable" to the services offered by the "willing buyer" in the

marketplace that the CARP must replicate. The second is whether the "circumstances" of

the licensees are "comparable" to those of that "willing buyer." The statute requires that

the services and circumstances be "comparable," not identical." And the "willing buyer"

must reasonably be understood to mean the typical buyer in the marketplace without a

compulsory license. See supra Section III.

269. Professor Jaffe argues that the CARP should completely disregard the

RIAA Agreements as evidence of marketplace rates. He does not do so on the basis of

the Section 114 statutory text. Rather, Professor Jaffe argues that the RIAA exerted

market power over the 26 licensees, preying on their individual circumstances to extract

above-market rates. He says that each of the 26 RIAA licensees is so different from the

typical webcaster who filed a notice of intent to rely on the compulsory license that the

rates and terms to which those 26 licensees agreed are irrelevant to the CARP's analysis.

Professor Jaffe did not undertake to adjust the rates in those agreements as the CARP

requested and is commonly done in cases where a challenge is made to the comparability

of market-negotiated prices. Rather, he asserts that no such adjustment can be made and

that the Agreements should not be used at all."'

'aAe O''.R.T. 65-66. See also Tr. 11672-73 (Fisher) (courts in eminent domain cases
normally make adjustments to comparable sales being offered rather than reject them
outright)

SW-0221
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270. As explained in this section, the evident'.e is abundant that the 26 RIAA

licensees offer services comiparable to those offered, by webcasters in general, including

the webcasters participating in this proceeding. Furthermore,'h0 circumstances faced by

each of the 26 RIAA licensees are comparable to the circumstances that are faced by

virtually every webcaster in the relevant rnarketplac',e, including the webcasters in this

proceeding. For a voluntary agreement to qualify as a benchmark under Professor Jaffe's

analysis, it would need to be with a. webcaster who, like his theoretical competitive

market, simply does not exist "in the marketplace" that the CARP m,ust replicate

A. ~Comparability of Services

271. Comparability of "types of services," in the first instance, means whether

the services fall within one of the four categories of compulsory licenses created iby

Section 114: (1) eligible nonsubscriptiion serb icos; (2) he% subscription services; (3)

preexisting subscription services; and (4) ipreexisting digital satellite audio radio

services.'t that level. the RlAA licensees are comparable because they — like the

Services — all operate "eliigible nonsubscription services," the only category of service'ubjectto this ( ARP.

272. Comparability of types of setvices can also'be'ass'essed in several other

respects within the category of "eligible nonsubscription services." Services can be

compared by their business model, structure and'status.', such as whether the webcaster is

a stand-alone operation or adjunct to another or larger business or whether it is a 82C or

'"'ee 17 U.S.C. & 114(d)(2).
'"'ee Section supra (describing Copyright Office ruling on scope ot participants
in this proceeding).

!
l47)
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B2B webcaster, and whether it is still operational or yet to launch. The CARP can also

compare the size of webcasters, measured either in financial terms (e.~. revenues

expenses, or market capital) or in terms of audience. They can be compared bpare y

programming. such as the number and nature of channels or types of sound recordings

performed. Another area of comparison is technology, including streaming format,

transmission bit rate and listener experience. While the statute is not clear as to what is

required to be comparable, the RIAA licensees are comparable to other webcasters,

including those in this proceeding, in all of the areas mentioned above.

I. Comparison of Business Models

273. A variety of business models have been adopted in the webcasting

industry. This section explains the categories of webcasting services that are relevant to

the CARP's rate-setting task.

a. 82C Webcasters

274. The core webcasting business model, generally referred to as a "82C

Webcaster," is one in which the webcaster performs sound recordings directly to

consumers from its web site. This category is further divided into three subcategories:

( I ) Internet-only webcasters; (2) Aggregators; and, {3) Broadcasters.

(i) Internet-only Webcasters

75. Internet-only webcasters are those who originate their own audio
') 75

programming and transmit it to listeners, usually through multiple genre channels. The

channels are programmed by the webcaster, as opposed to being created by third parties

as in the aggregator model described below. Uinlike personalized services, the listener

has no influence on which sound recordings are performed. apart from features such as

JA-0223
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the traditional request line oi a limiited abiility to skip forward to the next song in the

playlist."'"

276. Among the Services in this proce'eding,'Spinner.corn, MTVii's Radio

SonicNet, and NetRadio are examples of this catlegdry.l'ith respect to RIAA

licensees, musicmusicmusic's RadioMlOl„corn, Multicast'. On-the-l..coin,

Cablemusic.corn, Cybertairunent, MusicMatch, Radiofreeworld, Beem-me-up

Broadcasting and Cornerband all currently operate Internet-only webcasting servicesl.

(Iii) Aggregators

277. Aggregators are webcasters who collect multiple programming sources

and offer them to listeners from a singile location on the Aggregator's Web site. Rather

than create audio progranaming itself, an Aggregator relies on others to create

programming, and it provides the bandwidth and server space for the webcasts. The

underlying webcasting sources can range from h'obbyists to Internet-only webcasts t(&

simulcasts of AM/FM radio:stations. This allows the Aggregator to save on encoding

and programming costs, and to aggregate the audience of multiple srnalller webcaster0 for

sale to advertisers.'

Griffin W.D.T. 13-14.

ÃetRadio: Wise W.D. I'. $'4; Spinner.corn: Mcintyrd W.D.T. $ 3: MTVi Porteus

.1Atsicmusicmusic: Tr. 9130-31 (Marks); Marks W.L).T.'3; Multicast: Tr. 9274-75
(Marks); Marks W,D.T. 2'6; Cablemusic.corn: Tr'. 91'89'-91'(Marks); Marks W.D.T. 23;
Ci ber taiumeirt: Tr. 9290-91; Marks W.D.T. 27, MusicMatch: Tr. 9352 (Marks);
Radios.eel ot Id: Tr. 9232-33; Marks W.D.T. 24; Beem-me-up Broadcasting: Marks
W.D.T..30; Cornerba&id: Marks W.D.T. 30.

Gritfin W.D.T 14-16; Tr. S145-46 (Jeffrey) (descri&ini& audience aggregation).

(
14)9
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278. Among the RIAA licensees, Yahoo!, Spacial Audio Solutions and

KickRadio are aggregators that collect multiple webcasts into one site. On the Services's

side, Live365.corn and myplay.corn fall into this category.

(Iii) Broadcasters

279. The Broadcaster subcategory refers to AM/FM radio stations that operate

webcasting services, either in the form of simulcasts of AM/FM signals or as Internet-

only webcasts sometimes known as side channels. The broadcaster operations are good

examples ofwebcasting services that are adjunct to larger operations. For example, Clear

Channel Communications is a multi-faceted communications company that operates

simulcasting and Internet-only webcasting services through its Clear Channel Interactive

subsidiary.

280. In many cases, the radio station uses the services of a third party to operate

its webcasting services. For example, Susquehanna Radio Corp. relies on Yahoo!

Broadcast and RadioWave for services related to the simulcasts of its AM/FM stations.

281. Several ofthe major broadcasting companies are participating in this

proceeding, including Clear Channel, Susquehanna, Entercom, Infinity, Salem

Communications and the National Religious Broadcasters Licensing Committee.

Although RIAA does not have any agreements with broadcasters for simulcasts of

AM/FM signals, it does have agreements with related entities such asYahoo! (which

Ya/roo.': CARP Exhibit Rl at !t 6; Spacial Audio Solutions: Tr. 9271 (Marks); Marks
W.D.T. 25-26: KicIcRadio: Tr. 13310-11 (Hackett); Live365.corn: Jeffrey
W.D.T.

Q~ l. 3: myplav. Pakman W.D.T. $ 5."'r. 5870-71 (Donahoe).

Halyburton W.D.T. $$ 18-19.

Lisgo
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aggregates AM/FM simulcasts) and CyberAxis '(which creates simulcasts and web sites

for broadcasters).

b. B2B Webcasters/Syndicators

282. The category ofwebcasters generally known as syndicators includes those,'ervicesthat offer their audio programming to other web sites to 'attract consumers to

their sites, similar to background music services used by traditional brick and mortar

stores. These other Web sites include retail sites like EddieBauer.corn and

BarnesandNoble.corn, or other entertainment sites like Bolt.corn. The syndicator'creates

so-called "branded" radio stations for the visitors of the third-party site, which appears to

the user as "Eddie Bauer Radio" or "Bolt Radio." Some syndicators also create branded

radio stations for record company web sites that ~cari b6 used tb piorriotd sound

recordings.'83.

Syndicators charge a fee to the third-.party site, sometimes in the form ofa

share ofadvertising revenue earned from the webcasts. Some also charge a per hour fed

to customers for the syndicated streams. For example, charges its customers

for syndicated webcasts. Timey also custqmipe the ;'rogrammingto the demographics of the web site's customers, seeking to provide music

that complements the atmosphere that the retailer wishes to create on its Web site.
~ 358'"

Yahoo!: CARP Exhibit Rl at $ 6; CyberAris: Tr. 9346'-47 (Marks); Marks W.D.T.
79

Griffm W.D.T. 16-17; Tr. 1284-92 (Griffin); Aobre~WJD.T. $$ 3-5; 'fr. 7407-79 'Moore);Pearson W.D.T. $ 4.
(t

'" Tr. 14069-77 (Marks): Marks W.D.T. 16-17: Moore W.R.T. $$ 3. 5-6.

JA-0226



PUBLIC VERSION

284. Often the third party can only offer webcasts on its Web site under the

Section 114 compulsory license if it enlists the programming services of a syndicator.

This is due to the limitation in Section 114(j)(6), the definition of"eligible

nonsubscription transmission." which applies only where the "primary purpose of the

service is not to sell, advertise, or promote particular products or services other than

sound recordings, live concerts or other music-related events."

285. Websound, MoodLogic and OnAir.corn exemplify the B2B webcaster

category among the RIAA licensees. On the Services'ide, RadioWave, RadioAMP and

Listen.corn are all syndicators.'.

Personalized Services

286. ln general, personalized services are those that allow their listeners some

control over the programming they receive through the rating of artists, albums or songs,

as well as providing listeners with a skip forward to the next song. The services typically

create a separate playlist for each listener based in whole or in part on the ratings the

listener provides. Although the listener will not know exactly which song will be coming

next in his playlist, by supplying ratings and using the skip feature the listener has more

control over the songs he hears than a listener of a traditional genre-based webcasting

I

service.'"

17 U.S.C. ) 114(j)(6): Tr. 14069-77 (Marks); Marks W.D.T. 16-17.

1Vebsonnd: Tr. 9337 (Marks); Marks W.D.T. 28-29; MoodLogic: Tr. 9339-40
(i%larks). Marks W.D.T. 29: Oner: Tr. 13071-72 (Purcell); Marks W.D.T. 25;
RadioAt1fP: Moore W.D.T. )$ 3-5: RadioFVave: Pearson W.D.T.)4; Listen.corn: Reid
W.D.T. J 10.

'"'riffin W.D.T. 19; Porteus W.D.T. g 9-13: Juris W.D.T. g 8-9.

I
I52)
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287. In its Motion to Exclude Personklizled Se&ichs filoml this pI.ockeding,

Copyright Owners identified seven webcasters participating iin this ~proceeding who

offered personalized webcasts: MTV's Radio SonicNiet, listen&corn, Launch.corn, .

Incanta, XACT Radio, Echo Networks, and MusicMatch.'Of those seven.

Launch.corn, MusicMatch and Incanta withdrew from thb proceeding, 'and fo'ur (MTV's

Radio SonicNet, XACT Radio, Listen.corn and Echo Networks) remain in this

proceeding. Because of the constraints of the compulsory license, RIAA has not

negotiated any licenses with personalized services. The individual record companies

have negotiated agreements with some of the companies in this pro'ceeding, and these and'thersform the basis of the RIAA's rate proposal for such services.

2. Comparison of Size «nd Financial Conditi'on'88.
RIAA licensees also compare falvorlablg i'll thh alas iof financial siize and

audience. In terms of financial size, RIAA signed agreements with well-funded

webcasters (Yahoo!, musicmusicmusic. OnAir.corn) and small webcasters

(RadioFreeWorld, Cybertainment, Beem-me-up Broadcasting). The webcasters inthis'roceeding

(such as AOL's Spinner, Viacom's 54TVi, Comedy,Central, BET.corn and.

Infinity) are not small — all have had significant financial backing.

July 16, 2001 Order of the Copyright Officel, at~ 5-6.

'IAA has negotiated licenses with the modified MusicMatch service which permits a .

limited skip forward feature and identification of artists that the'listener prefers. This
service now falls within the Section 114 statutory license. See Tr. 9357-59 (Marks).

See Section IX.A.2.a. supra.
"'ahoo earned over a billion dollars in revenue in 2000. See Marks: W.D.T. 28. i

musicmusicmusic raised over $ 13.5 million and is traded on the Frankfurt stock
exchange. See Tr. 12947. 12962 (Spegg). OnAir raised over 5 30 million in financing.
See Tr. 13056 (Purcell); For RadioFreeWorld. Cybertainment. and Beem-me-up
Broadcasting, see Tr. 9233. 10318 (Marks) and Tr, 11172 (Bechtold).

Jaggy
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289. RIAA licensees include stand-alone webcasters (MusicMatch,

RadioFreeWorld, Soundbreak.corn) similar to NetRadio, XACT Radio and RadioAMP.

They also include webcasters that are adjunct to larger organizations (Yahool„

musicmusicmusic, cablemusic.corn), similar to MTVi and Spinner.corn.

290. In terms of audience, RIAA licensees have achieved comparable listening

hours to the webcasting industry generally. Cablemusic.corn has been rated among the

top sites on Arbitron's and Measurecast's rating services, with services such as Live365

and NetRadio. Yahoo's Internet-only stations alone have listening hours around the same

levels as those in this proceeding.

6

291. Also, several RIAA licensees have ceased operation or have yet to launch

(Soundbreak.corn, OnAir.corn, Ijockey/NRJ Media), as have several webcasters in this

proceeding (NetRadio, RadioWave, Westwind Media and Infinity).

RadioFr eeIVorld, Soundbreal,". Marks W.D.T. 24, 27; AfusicMarclr: Tr. 9352 (Marks);J)ITl'i: Porteus W.D.T. $ 4; AOL/Spirrner. Mclntyre W.D.T. tt I; NerRadio: Wise $ 3;XACT Radio. Juris W.D.T. tt 2, RadioAMP: Moore W.D.T. $ l.
Tr. 11344 (Mandelbrot); RIAA Exhibit 075 DR (Yahoo Agreement); Roy W.D.T.

$ 21: Reid WD.T. $ 18: Pakman W.D.T. $ 12; Moore W.D.T. tt 14; and Pearson W.D.T. tt22
!Qg Sorurdbrea/.. Orr.Air.corn, /joel ei'r. 9371 (Marks): RadioWave: Tr. 13446-47
(Nagle):;NetRadio: Tr. 13442 (Nagle); I&'estuind: Tr. 6927-28 (Mills): /rrlirrin". Tr. 7731-
32 (Mason).

t 15/4
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3. Comparison of Programm/ng'anil Technology

292. In terms of technology and thh s0rvite bffdred'o consumers, RIAA

licensees are very much the same as webcasters in this proceeding and the industry

typically. iVlr. Griffin's video demonstration showed the similarities of user interface

between NetRadio and RadioMOl.corn, Yah'! 'an8 Live365,'e also demonstrated how

Websound provides a service similar to those detnohstSteld bP R'adibAMP'and

RadioWave. In addition, RIAA licensees use the same streaming formats as the rest of

the industry (Real, Windows Media or MP3),'nd in many'ases 'stream't similar bi&-

ra~es.'"

293. As for the programming offered, most RIAA licensees, like most

webcasters, provide a wide variety of channels with sound recordings &om all genres,

requiring access to sound recordings from all record labels. At the other end of the

spectrum, RIAA licensee (RadioFreeWorld) uses a small portion ofcompulsory license'aterial,just as Comedy Central does.

294. Notably, neither Professor Jafk nor the Sevlrices take issue with the

comparability of the "types of services" that RIAA licensees offer the participating

webcasters or the industry generally. Therefore, 'as the above evidence shows, there is no

RIAA Exhibit 208 DP; Tr. 1288-94 (Griffin).
Tr. 13123-24 (Heilbronn) (Cablemusic uses only Windows Media streaming format);

Tr. 13979 (Junkala) (Multicast uses MP3 stredmihg ko&atlat 32- l60 kbtis)! Zittrain
Rebuttal Exhibit I (Showing webcasters in this proceeding using bitrates ot between 8
and 360 kbps).
'" Tr. 5002 (Mclntyre) (describing Spinner's 150 channels and variety of music); RIAA
Exhibit 208 DP (James Griffin demonstration Heskri6in) Rkdi6MGl.horn's large music 'atabase).

Tr. 9232-33 (Marks); Lvons W.D.T. $ 5.

ti55$
JA-0230



PUBLIC VERSION
MATERIAL UNDER

SEAL DELETED
question that the RIAA agreements meet the first test of comparability provided in

Section 114.

B. Comparability of Circumstances

295. The second aspect of comparability identified in Section 114 is

comparability in "circumstances." Professor Jaffe evaluates the circumstances of the

RIAA licensees to support his assertion that they succumbed to the market power of the

RIAA in entering their license agreements, and did not view the compulsory license as a

viable option.'hile Professor Jaffe's arguments are not offered to help the CARP

apply the comparability tests of Section 114, his analysis of circumstances reveals that

the RIAA licensees were in nearly identical circumstances to all of the webcasters in this

proceeding, and likely most of the webcasters generally "in the marketplace." As a

result, the 26 RIAA licensees meet the second "comparability" test of Section 114.

296. The picture Professor Jaffe paints about.the RIAA licensees is in many

respects inaccurate. For example:374

o Professor Jaffe states that the 'A-'. " "".;" 's
not a valid benchmark, seemingly because
had a technology business in addition to its webcasting
service, and "paid little attention to the terms of the
streaming license because it was unimportant to I'its],
business." ~g"".

'

...— '.~4M.'as
asked whether webcasting was a small portion of

r

business, and whether the amount of money
„, ''.: I- would spend under the RIAA license was not

substantial to its business. ~it::ai::::-,.'::: answered "No,"

'" Jaffe W.R.T. 56-74.

See Appendix B (describing Professor Jaffe's inaccuracies regarding RIAA licensee
circumstances).
" Jaffe K.R.T. 70. n.96.
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and further stated that goal at the time was
to reach 10,000 simultaneous users by mid-2000.

~ Professor Jaffe suggests that signed a
license because it was sent a cease and desist letter by
RIAA's Piracy Division. That letter concerned the
unauthorized duplication and sale of phonorecords, and
had nothing to do with webcasting
site. In addition, testified that the letter
"in no way had any reasoning [sic) for getting licensed
with the RIAA.... That was a different product
altogether."

~ Professor Jaffe claims that received
additional consideration for signing its license. As
his only support, he points to the testimony of Mr.
Marks that did not feel
that 15% of revenues was an appropriate rate, but that
he would agree to that rate in exchange for a most
favored nations clause and for additional rights
regarding on-demand streaming. 'he parties,
however, did not sign an agreement for a percentage of
revenues rate, but rather signed an agreement at a per

. performance rate. was not given an
MFN and was not .given any rights regarding on-
demand streaming.

~ Professor Jaffe asserts that was concerned about
whether its syndication service came within the scope
of the statutory license. In support, Professor Jaffe
cites only to the testimony of Mr. Marks, but that
testimony does not mention any concerns regarding

376

'affe W.R.T. 63 n.86, 70 n.96.

Tr. 10351 (Marks);

"Jaffe W.R.T. 63, n.84.
' Tr. 9988 (Marks).

JaAe W.R.T. 60. n.81.

JA-0232
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statutory coverage of P~WP I syndication service.
Instead, it refers to an e-mail in which he stated: "Also,
as far as syndication, that would be fine in a per
performance deal. If we ended up in a gross revenue
deal, we'd have to talk about the particular means of
syndicating." 'n testifying to '":P''+) reasons for
reaching agreement with RIAA, .

: l, did not mention any concerns over whether the
company's service was covered.

Professor Jaffe cites two discovery pages (N13671-
72 ") as support for his claim that t~~,-W] viewed the
record labels as a customer as well as a supplier. Those
two pages are part of a 34-page business plan, in which
f~":I simply lists record companies as one of the
many possible markets for it services, and does not go
into any detail regarding l'~&"'%~'&-'1 views on its
relationship with the labels. There is no mention
whatsoever of the compulsory license or its affect on

)PAL',4'.."'l

business relationships.

Professor Jaffe states that the f".::-
"

~j agreement is
an unreliable benchmark because ~~ had
concerns over whether its service came within the
compulsory license. The e-mail from lA&~~
)%MA&: 'I that Professor Jaffe cites in support was
sent to Mr. Marks on August 15, 2000. By August
16, 2000, Mr. Marks had assured t'..'.~%~""'%~8M

I: ~&~~»"" '- service fell within the compulsory
license."" Likewise, Professor Jaffe points to an
August 24, 2000 e-mail where +~$4~ asked Mr.
Marks whether a specific part of f~@";~A.'ervice

Tr. 10002-06 (Marks).
'" Tr. 10005 (Marks);1.'"" .

7. 1999 e-mail (N11543).
'" Tr. 13044-57 (Purcell).
387,,-,... p.

:1(I~'I correspondence binder), at October

388

'" Tr. 10126 &Marks)
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came with the compulsory license. sentthat e-mail to Mr. Marks at 7:01 p.m. on August 24 .
By 7:02 a.m. the next morning, Mr. Marks had reported
back to that the service was within the
statutory requirements.39l

297. Even where Professor Jaffe's characterizations of the testimony are nil t

inaccurate, he has merely identified the circumstances that' s'ubstantial number of
webcasters encounter "in the marketplace," including many or the webcasters in this

proceeding. Had those webcasters entered intb agreements with the RIAA, it islikely'~

~i
~ ~ ~i-'hatProfessor Jaffe would have "concerns" about usmg those license agreeinents as

benchmarks too. What his conclusions from these circumstances show is that

hypothetical willing buyer in Professor Jaffe's analysis Is not realty that at all — instead,

Professor Jaffe's "willing buyer" is one that has absolutely no motivation to enter an 'greementwith the willing seller because it can rkly I3n a compulsory license.

1. Need for Certainty Over Rights and Fees

298. Professor Jaffe argues that the RIAA licensees entered into their license

agreements to assuage concerns about uncertainty over whether they had the proper right
clearances to operate their business and how muchi they wou'Id have to pay for those

rights. These concerns came from potential investors,'o'tential 'customers and from

within the company itself.

'"" Jaffe W.R.T. 60 n.81.
39l

" Tr. 14179-88 (Wildman); Wildman W.R.T. 18-19.'" Tr. 12502-503 (Jaffe) (saying he would have "significant qonperps",if RIAA enteredinto an agreement with MTV due to the pending litigation regarding personalizedservices).
" Jaffe W.R.T. 58-60; Tr. 6481-82 {Jaffe).

fl5)9
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299. Such concerns about uncertainty are found in many, if not all, webcasters.

Several examples can be found among the webcasters in this proceeding. For example,
'"

",','-,~~."",.'~~~~~;".-.. testified about concerns from potential investors:

t;„

;tp

t'ohn

Jeffrey explained that Live365 began negotiations with the RIAA because "not

having an agreement and not having certainty in what the rate is has created uncertainty

with our investment discussions."

300. Similarly, companies like Spinner.corn, NetRadio, Echo Networks and

XACT Radio are and were either seeking investment, undergoing an IPO or being

398

acquired by another company. For example, Echo Networks explained in its May
397

I

2001 business plan that it was "

lt t

'"'r. 10859-60 (Charles).
' Tr. 8213 (Jeffery).

See Tr. 5122-23 (Mclntyre) (Spinner was purchased by AOL in 1999 for $400
million): Tr. 4286-87 (Wise) (NetRadio went public in 1999); Exhibit 102 DP-X
(NetRadio 1999 Annual Re ort); RIAA Exhibit 011 RR at SERV 2182 (

)
' RIAA Exhibit 50 DR-X at SERV 1958 (emphasis added).
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each situation, concerns about rights and fees nNes5~ to'perate services would be

important to investors.

301. As for the uncertainty relative to potential customers, many of the

webcasters were in the same position as RIAA syndicator licensees in trying to attract

potential third-party web sites to use their programming. Charlie Moore of Radio'AMP

explained that he had to address potential customer Con'certis ibotit licensing and the'MCA.

NetRadio was trying to attract syndicator customers, and XACT Radio's'ntirebusiness is providing webcasting for use by radio stations.

'.0 I

302. Related to this point is Professor Jaffk's tiex't adtichlathi Conherh about

uncertainty over whether the compulsory license applies. Again, many of the

webcasters in this proceeding operate services that raised questions about how'Section

114 should be applied to them. In addition to the', "persOnalized services" identified ih th'e

Copyright Office's July 16, 2001 Order, various webcasters, such as BET.corn, Live365'nd
myplay face questions about compliance with the compulsory license conditions."

" Tr. 7497-99 (Moore).
" Tr. 4211-13 (Wise); Juris W.D.T. $$ 4-5.
'r. 7070-73 (Juris).

" Jaffe W.R.T. 59-60.
" Tr. 7045-50 (Mills) (BET.corn's service had not displayed artist, album and song titlel

as required by Section 114); Tr. 8213 (Jeffrey) (describiing sound recording performance
complement compliance disputes with RIAA): Tg. 4398J-4404 (Pakmhn)',(examples of
myplay's service not complying with the statute's requirements).
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303. Professor Jaffe also notes that RIAA licensees wanted to limit uncertainty

regarding company cost budgeting. It is likely that every company in the world would

like to eliminate uncertainties about their cost budgets, including those webcasters in this

proceeding. For example, John Jeffrey of Live365 explained that cost uncertainties

prompted his company's settlement discussions with the RIAA. Charlie Moore of

RadioAMP testified that uncertainties related to statutory licensing rates affected

RadioAMP's budget. "

304. It is clear from the evidence in this proceeding that most webcasters have

faced uncertainty over the scope of the compulsory license and the fees they must pay for

that license. The RIAA licensees were in no different position from those webcasters

participating in this proceeding. In this respect they are comparable to the'willing

buyer" for whom rates and terms are to be set.

2. Desire for Good Relationships with Record Companies

305. Professor Jaffe also asserts that most RIAA licensees signed an agreement

with the RIAA in the hope that they would curry favor with record companies and

receive benefits beyond the compulsory license. Such benefits include "servicing"

from the labels (i.e. receiving selected promotional CDs free or at a reduced charge),

additional license agreements for services outside the compulsory license and settlement

of infringement claims. Professor Jaffe admitted that none of these benefits are actually

found in the RIAA license agreements, and that he was referring to perceived benefits

"'" Tr. 8213-14 (Jeffrey).

Tr. 7573-74 (iMoore).
"" Jaffe W.R.T. 61-64.
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outside of such agreements. 'e also agreed that'it woiild be t'ypical of tnany

webcasters in the marketplace to try to obtain such benefits from record companies. ""

306. Nearly all of the webcasters ih thiis proceeding have attempted to establish

good relations with record companies and obtain benefits like servicing and additional

licenses.

Listen.corn is partially owned by record 'companies and deeds voluntary

4I I ~licenses to launch its subscription service. RadioWave was a back-end streaming

provider for several record companies. Fred Mclntyre o'f AOL'/Spinnermentioned'pinner's
relationship with its affiliated record company Warner Music Group as

prompting settlement discussions with the RIAA.'07.
With respect to servicing, several webcasters claimed that record

companies were already providing them with ProhiotioiIIal copies bfCDN. For example,'harlieMoore of RadioAMP claimed that his company was denied servicing by a

Warner music label because it was not an RIAA licensed, yet he also 'testified that

""'r. 12504-06 (Jaffe).
""" Tr. 12507-08 (Jaffe).
"'" Tr. 10859 (Charles).

RIAA Exhibit 50 DR-X at SERV 1952; Tr. 7276-77. 7329-30 (Roy)." Tr. 4825-26. 4845 (Reid).
" Tr. 7793. 7889-90 (Pearson discussing Alligator Records, Eall 'and WMG).

Tr. 5099-5100 (Mclntyre).

[l 6'.
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RadioAMP had been serviced by two ofWarner's major labels. These companies would

likely be motivated to maintain this relationship, just as the RIAA licensees. '"

308. As for obtaining favorable settlement of infringement claims, as noted

above, all of the personalized services in this proceeding potentially have that motivation

for entering a license agreement with record companies. 'thers like Live365.corn.

myplay.corn and BET.corn have webcasting services that have had questions about their

compliance with the DMCA compulsory license conditions. 'any webcasters might

want to avoid potential exposure to copyright infringement damages.

3. Desire for Publicity

309. Professor Jaffe also points out that several RIAA licensees issued press

releases when they signed their voluntary license. 'fcourse, in an industry where

each webcaster faces competition from potentially several hundred other webcasters, it is

itakh~e

* ~ i. «J
Ill ",~... «z«p.,~ «i. « i

' '- «V,4~ ~%~@8'HQNLii « ln

not surprising that a webcaster might seek to obtain publicity to distinguish itself from
« f«$«i

others.
IS

addition, some of these webcasters were quick to tout their relationships with record

companies, even before any final deal was struck..g

'r. 7528-30 (Moore); Moore W.D.T. $ 13; see also Tr. 5075-76 (Mclntyre).
See. e.g., Tr. 10859-60 (Charles, MTVi/Sonic Net); Tr. 7117-19 (Juris, XACT); Tr.

7331 (Roy, Echo).

See supra note 403 and accompanying text.
"'affe W.R.T. 64.
"'" See. e.g., Roy W.D.T. t,'$ 27-33 (Echo); Reid W.D.T. It/ 19-23 (Listen.corn): JeffreyW.D.T. $'ll 14-21 (Live365): Porteus W.D.T. $'Il 29-36 (MTVi); Pakman W.D.T. $$ 16-22
(myplav); Moore W.D.T. 4/4'; 17-22 (RadioAMP); Pearson W.D.T. $$ 25-29 (RadioWave).

JA-0239
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agreed m its agreements to provisions requiring a press release to announce the deal)"" i

4. DMCA Streaming as Part of a Larger Business

310. One other characteristic that Professor Jaffe noted among RIAA licen'sees

was that several of them did not have DMCA-compliant webcasting services astheir'rimary,

stand-alone business. Rather, the webcastingiservice was adjunct to a Iarg&

organization operated by the licensee. 'his characteristic is more prevalent: inthe'ebcasters

in this proceeding than the RIAA licensees. MTVi's Radio SonicNet,

Comedy Central, BET.corn and Infinity are all parti o8organizationh that are all part of

Viacom.

Spinner.corn is part! of AoiL/Time

Warner. Listen.corn intends to make DMCA-compliant streaming a very small part of its

business, if not eliminate it altogether. Myplay.corn, is a locker service that has

webcasting as only a &action of its business, which'it may discontinue.

'IAA Exhibit 65 DR-X at SERV 0824-25.

See. e.r ..

'affe W.R.T. 69-70.

Tr. 10869 (Charles).

Tr. 4828-30 (Reid).

Pakman W.D.T. $ 12. See also Tr. 12595-'96 (Jaffe)'.

fl 65/
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determining the value of intellectual property, (3) the type of economic value estimation

on which businesses routinely rely in pricing their products, and (4) accepted economic

principles concerning the value of marketplace agreements involving the same rights as

those under consideration.

A. Individual Record Company Agreements

316. The record contains approximately I IS agreements involving the licensing

of sound recording rights over both traditional media and new media. These agreements,

negotiated outside the compulsory licenses, "help explain, and confirm the

reasonableness of, the approach that the RIAA Negotiating Committee has taken in its

statutory licensing agreements with webcasters.' In negotiating these agreements, the

record companies often hear webcasters and other licensees make many of the same

arguments that the Services have made in this proceeding, e.g., that their use of the sound

recordings will promote sales, that their business is currently unprofitable, and that they,

not the record companies, assume all the risk. The rates and terms in the non-statutory

agreements reflect the marketplace response to these arguments."

317. Tab B to the Restricted Version of RIAA's Rebuttal Case (which is

reproduced in Appendix A hereto) contains a summary of the royalty rates and other

consideration in those agreements, as well as various agreements obtained from the

Services themselves (discussed supra at Section VI.B 5.). The charts on the following

'ilcox W.D.T. 3. See also Evans W.D.T. 2; Samit W.D.T. 2; Kenswil W.D.T. 2.
$ 3')

Vidich W.D.T. 3 ("These agreements are the product of marketplace negotiations
between willing buyers and willing sellers confronting and resolving many of the
concerns that we and webcasters have raised in statutory licensing negotiations and in
this proceeding"): Tr. 1665-1666 (Wilcox); Wilcox W.D.T. 4; Kenswil W.D.T. 3-4

pi6$8
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pages shows graphi.cally how RIAA's proposed per performance and percent of revenlue

rates compares with the rates in the new media d&':als. Before clescribing the non-statutory

agreements, it is important to recognize that they contain more than simply a royalty rate.

Record labels routinely receive consideration that midst be t'akin into 'account in asses&in&

the level of the royalty itself." 'That additional cjonsiderati'on Is d'escribed below.

1. Additional Consideration

:a. Advances

318. Record labels generally insist on receiving an advance payment from

licensees. An advance is important because it ensures that, regardless ofwhat happens

with the licensee's business, the I.abel will receive a guaranteed amount of compensation

for use of its copyrights. An advance is especially importarit if the licensee is a new

company that does not have a proven record of payirig rtiya1ty fees. In many

negotiations. the amount of the advance will be heavily negotiated. The labels are often

willing to lower the overall royalty rate in exchange for Iredunerat~ion up-front. '" May

of the individual label deals in the record require significant advances.

b. Securiity

319. In licensing rights over the Internet, record labels are particularly

concerned with security, i.e., guarding against unluthoriked reproductions of sound

recordings. In almost every new media deal, it has been crucial for the individual record ~

"'r. 1667-1669 (Wilcox); Kenswil W.D.T. 4; Pipitone W.D.T. 5-6.

Tr. 2418 (Kenswil); 2271-2272 (Pipitone).

~III
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label to receive assurances that the licensee will use all reasonable means to prevent

piracy. Furthermore, the labels usually negotiate provisions that allow them to
436

terminate the agreement in the event that the licensee breaches its security obligations or

if the security measures are ineffective. Without these security provisions, a label may

walk awav from a deal entirely or ask for a substantially higher fee.

320. Record labels recognize even the tightest security provisions are not

foolproof. ~ -:

:;,3it ll~'
I I 5

III R~
ll~

J Sllf%ii Isr'd'IIl gg!

. Ii I! ti.'iliiIj lit
~ I ~ „, ~ ~f; „ l~tstgllhani s II

I I I gil 5 II I II g Jg~
.. «gi WSi

c. Data

321. Obtaining data from services is also very important to the record labels,

because it increases market research capabilities and allows the labels to sell more
Ifll3%es ss

efficiently.
III''tg ~« .

t
I-

s

s,.
SI I

I n ~ s II

Iidgtd ssalnNIli t Qgi, I,i&ttgk''IlslllkJIItni.--.

"'" RIAA Exhibits 020-022 DR, 024-025 DR, 036-038 DR, 049-054 DR, 055-058 DR,
086-107 DR, 109-111 DR, 114 DR & SX 22, 31-32.

Tr. 1961-1962 (Wilcox), 2128 (Evans), 2277 (Pipitone)."'r. 1707 (Wilcox).
"'r. 2028. 2037 (Vidich). See also RIAA Exhibits 020-022 DR, 024-025 DR, 037 DR,
049 DR. 051 DR. 053-055 DR. 058 DR. 088-095 DR, 097 DR. 099-100 DR, 102-104
DR. 106 DR. 111 DR. 114 DR & SX 22.

170~
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1. Com anv Structure

I. musicmusicmusic, Inc. ("MMM") is a Delaware company with offices in

Vermont, Canada and Europe. MMM is traded on the Frankfurt Stock Exchange and has

various offices and Web sites throughout the world. MMM operates a 82C webcasting

service at www.radiomoi.corn that has been webcasting for almost three years and offers

approximately 170 channels of music programming.'t also offers 828 syndication

services for third-party Web sites, through its Industrial Sound Services business. It has

annual revenues of approximately ~+».. -'" '",, "-'@».&I~",.,'A'&&~-~&;.,:-. &',;

2. MMM is working on launching an interactive service and also has a 828

service where it makes background music transmissions to "brick and mortar" business

establishments. It has an in-store kiosk business and other technology ventures.

2. Course of Ne otiations

'r. 12939 (Spegg); Marks W.D.T. 23; RIAA Exhibit 127 DP.

Tr. 9130 (Marks). Marks W.D.T. 23.

Tr. 9130-31 (Marks).
'r. 9133 (Marks).
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6.

-'r. 9134-35 (Marks).
" Tr. 9140-43, 9150 (Marks), 12923-24 (Spegg).

'

Tr. 9149. 9155 (Marks), RIAA Exhibit 060 DR.
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Tr. 9157-60 (Marks).
9 Tr. 9170-77 (Marks); RIAA Exhibit 128 DR (MMM correspondence binder).lo Tr. 9150-54 (Marks); RIAA Exhibit 060 DR, at Webcasting Ephemeral RecordingLicense Agreement, $ 3.1.
" Tr. 9163-65 (Marks).'r. 9184-85 (Marks).

tj
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12. A significant number ofdrafts were circulated between the two parties during

negotiations, and the agreement was executed otI A(ril '26,~ 1959, 'two rrbnths after

serious negotiations started, and four months after Mr. Spegg informed Mr.'arks that he

wanted to

negotiate.'3.

MMM was represented by its counsel,'ravis Gem'ng,'n the'negotiations and

Mr. Spegg testified that he was aware that he had'h6 right to wait for this proceeding

instead of signing a license with RIAA.'4.

As described below, RIAA and MMM have hegotiated renewal of the license

agreement, with somewhat different terms, through Dec'ember'31,'002.'.

The Agreement

15. The royalty rate in the final agreement wdz st at

'r. 9162, 9166 (Marks); RIAA Exhibit 060 DR, at first recital paragraph; RIAA
Exhibit 128 DR (MMM correspondence binder).

Tr. 9160, 9787-88 (Marks), 12927-28 (Spegg); RIAA Exhibit 128 DR (MMM
correspondence binder), at April 22, 1999 e-mail &os LJ SthvetisoIi P'arkpr tp S)even'arks(RIAA N8457).

RIAA Exhibit 060 DR: royalty rate at $ 3.1, mi6imbm fee't g 1.4,'.1, ephe'meral
rate at Webcasting Ephemeral Recording License Agreement, & 3.1, public service
announcements at & 3.5. data at q~ 3.9, links at ) 3.6. buy buttons at g 3.7, surveys at ) 3.8.
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l7

18.

'" Tr. 9283-84, 9472-78 (Marks); RIAA Exhibit 60A DR: royalty rate at ) 3.3(a),
ephemeral rate at ) 3.3(b), skip provision at ) 2.3(c), termination provision at ( 6.2(c).
' Tr. 9472-78 (Marks), 12925-26 (Speg&~); RIAA Exhibit 60A DR, at )) 2.1(c), 3.1(b),
3.3(c).
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19. MMM is currently operational and

5555E"
4. Professor Jaffe's Concerns'0.

Mr. Spegg gave some of his reasons fOr sligning an RIAA license when he

testified. +44444444
~1SlIIII
~1111151
~IIIIRSI
~SSSRSSI
~1ISIlII
~555I"

21. Professor Jaffe has stated that thIe MMM agreement may not be an appropriate

benchmark because., in his view, MMM had concern& rel,ardinP th'e legality of its service

'r. 13020-21 (Spegg)
Tr. 12935 (Spegg); RIAA Exhibit 015 RR.

sp
This section addresses the factual underpirmings for Professor Jaffe's specific concerns

with each particular licensee, whether those concerns were recited in his written or oral
rebuttal testimony, or were identified in the demoIastr'atix'te e'xhibit he presented during
oral testimony. The only category not dealt with iin this section is the general catego+ of
"Economically Significant Suppotrt f'or RIAA Proposed Feed," because Professor Jaffess'tatedreasons for this category are the same for each licensee. Instead, this category is
discussed at Section VIII(B)(5) ofRIAA's Proposed Findings of Fact and Conclusion(oil'aw.

Tr. 12969 {Spegg).

Tr. 12928-35. 13017-13020(Spegg).
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and therefore wanted an immediate license; the company received consideration beyond

that in the license agreement, and it saw RIAA as its customer as well asa:a provider.

22. These statements are either inaccurate, irrelevant, or both. Professor Jaffe

states that his concern over legal uncertainty arose "'.""i''.~',,',";.,",PWM4~'-.'.."

y(o.

'hese comments confuse the desire to operate within the statutory license

with an interest in negotiating a voluntary agreement with RIAA.

23

s

2.

'r. 12439 41, 12448-49: Jaffe W.R.T. 60 n.81, 61, 70.

Tr. 12448 (Jaffe).

f'J
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25.

Footnote continued from previous page
Tr. 9134-35, 9618-21, 9640-41, 9643-44 (Marks),. 12940-44 (Spegg).

" Jaffe W.R.T. 60, n.81.

Tr. 9744-46. 9748-I9 (Marks).

Tr. 12439-41. 12449 (Jaffe); Jaffe W.R.T. 81. I
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26. Finally, the discovery pages Professor Jaffe cites (N13671-72 ) as support for

his claim that MMM viewed the record labels as a customer as well as a supplier 4

Furthermore, even if MMM viewed RIAA as a customer, there is no reason to think that

would affect the rates and terms of its license or affect the panel's ability to view the

MMM agreement as a benchmark. Agreements between suppliers and providers are

tvpical of a willing buyer/willing seller marketplace.'.
Lomasoff Co oration cablemusic

1. Com anv Structure

27. Lomasoft Corporation, located in San Diego, operates a B2C webcasting

service at the Web site cablemusic.corn and offers over 20 channels ofmusic.'t

launched in August 1999, and is featured on WindowsMedia.corn, a Microsoft guide to

Tr. 9748-53 (Marks), 12956-57 (Spegg), RIAA Exhibit 128 DR (MMM
correspondence binder), at March 20, 2001 e-mail from Steven Marks to the Negotiating
Committee (N13828-29).

RIAA Exhibit 128 DR (MMM correspondence binder), within March 28, 1999 e-mail
from Wolfgang Spegg to Steven Marks (pages N13671-72 are in the binder as N8237-
38).
" Tr. 14183. 14188 (Wildman). See also Section VIII ofRIAA's Proposed Findings of
Fact and Conclusions ot Law.

Marks W.D.T. 23; RIAA Exhibit 128 DP.
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webcasters that also lists NetRadio.corn, Music Chdice'an8 Radio Free Virgin.

Cablemusic has ranked very high on the Arbi'tron and Measure Cast webcasting rankingk

since its launch. It has annual advertising revenues ofapproximately

%3;

2. Course of Negotiations

28.

John Heilbronn of Lomasoft testified that the company was aware that it

could operate cablemusic.corn without signing an~ RIMA~ license.

29.

g5

30.

'arks ~V.D.T. 23.

Tr. 9189-90, 9192 (Marks), 13107-08 (Heilbtonti).

'101
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Footnote continued from previous page'r. 9192-97 (Marks).'r. 9199-9201 (Marks).
'205-08. 9548, 9818-29 (Marks).'r. 9208-09. 9219-20, 9223-26 (Marks).
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3. The Agreement

34. The agreement was finally executed on August 10, 1999, approximately four

months after Mr. Gambale's first conversation with Mr. Marks at the SDMI conference.

Throughout the negotiations, Lomasoft was represented by counsel: at times by an

attorney from Cooley Godward, and day-to-day by an attorney named Rick Knock.

fi~W~P
/&we-c~j:~~-&+PAL

~
I

36. Lomasoft's Web site, cablemusic.corn, is currently operational and Lomasoft

Tr. 9225-30 (Marks); RIAA Exhibit 129 DR (Lomasoft correspondence binder).
" Tr. 9220-21 (Marks); RIAA Exhibit 129 DR (Lomasoft correspondence binder).

Tr. 9223-30 (Marks); RIAA Exhibit 061 DR: royalty rate at g 3.1, capital provision at $
3.1, minimum fee at gf 1.8, 3.2, surveys at $ 3.9, data at ) 3.10, public service
announcements at tt 3.6, links at ) 3.7, and buy buttons at ( 3.8.

Tr. 9829, 9896 (Marks), 13105-07 (Heilbronn); RIAA Exhibit 015 RR.

Tr. 13114-16 (Heilbronn).
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37. In his undemonstrative exhibit, Professor Jaffe raised concerns that Lomasoft did

not have proper information regarding its rights under the statutory license. However, ihisi

written and oral testimony do not cite to angthitig in the riecord to support this concern~

and, as noted above, Lomasoft understood that it could operate without negotiatiing an

agreement with R.IAA and 'the company was represented by counsel who had significant

involvement in the negotiations.

38. Professor Jaffe implies that Lomasoift signied ~n ggrgement because of

concerns about its coverage. In support of this, Professor Jaffe cites to RIAA N0754-

56. There are simply no concerns over coverage expressed anywhere in those e-mails45

which state that Lomasoft )gggg
IISSISSR"

39.)ISlIIllI
~tttttSt
~5555555
~5555555
55555555

Tr. 13107-08 (Heilbronn); RIAA Exhibit 129 DR (Lomasoft correspondence binder).

" Jaffe W.R.T. 60 n.81.

RIAA Exhibit 129 DR (Lomasoft correspondence binder), at February 25, 1999 e-mail

from James Ciambale to Alex Walsh, and follow-up e-mails (N0754-56 is in the binder as

N 8488-90).
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These types of cordial business relationships are typical of

any marketplace, and there is no support for Professor Jaffe's assertion that these

subsequent events somehow undermine the value of the Lomasoft license as a

benchmark.

RIAA Exhibit 129 DR (Lomasoft correspondence binder), at September 13, 2000 e-
mail from Dale Smith to Steven Marks and the response of Mr. Marks (N5010).
" Id. See also Tr. 9873-77 (Marks).

" Tr. 9834-44 (Marks); RIAA Exhibit 129 DR (Lomasoft correspondence binder), at
April 26, 2001 e-mail from Craig Olson to Susan Munsat (N13495) and October 1, 1999
e-mail from Steven Marks to RIAA's technology and webcasting people (N13362).
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C. Radiofreeworld. Inc.

I. Comnanv Structure

41. Radiofreeworld, Inc. is a Northridge, California company that operates a B2C

webcasting service at the Web site radiofreeworld.corn. It;oFers;one live channel that

plays a wide variety of music, such as world music, pop, jazz, hip hop, techno and new

age, as well as archived programs. SoundExchange,member sound recordings are only a

small portion of its recording library. Radiofreeworld is operated by one individual, and

is reminiscent ofan eclectic public radio station.,

2. Course of Negotiations

42.

Footnote continued from previous page
" Tr. 13109-13 (Heilbronn).
" Tr. 13127-28 (Heilbronn).'r. 13133-34 (Heilbronn).
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3. The Agreement

44. I-'. ~N
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Footnote continued from previous page
Tr. 9232-33 (Marks); Marks W.D.T. 24; RIAA Exhibit 129 DP.'r. 9233-35 (Marks).'r. 9232-34 (Marks).'r. 9234-35 (Marks).'r. 9234-38, 9249 (Marks); RIAA Exhibit 062 DR: royalty rate at gg 1.6, 3.1„

minimum fee at )) 1.4, 3.2, security at $ 4.3, public service announcements at g 3.6, buy
buttons at & 3.7, and data at ) 3.8.

i
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45. RadiofTeewoirld is currently in operation arhd

~ggggg It has also si)net a renew)1 aQe4ment with RIAA,

unde'r which )51551555
~

SSISSSR'.

Professor J affe's Concern&

46. Professor Jaffe states that .Radiofreeworld did ~not have the proper information

to make a deci,sion about signing an RIAA license. The &cdrd, however, does not

suggest that. )gggggggg
~lIIlIII
~lIIIlll
~IIlllII
~IIlllll
~IIlIIIS
~IlllIIl
~IIRIIII
~IIIIIII
~5555555
~lIISISI

SIIR'r.

9235, 9478-79 (Marks); RIAA Exhibit 62A; RIAA Exhibi,t 015 RR..

Tr. 12434-35 (Jaffe); Jaffe W.R..T 57-58; RIAA Exhibit 130 DR (Radiofreeworld
correspondence binder), at July 26, 1999 e-mail from,Joey Latirner to Steven Marks and
response thereto (N1750-51).
" Tr 9910-11 (Marks).

JA-0261
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47. Furthermore, Professor Jaffe points only to the first exchange ofe-mails

between the parties. The agreement was not signed until almost three months later. To

the extent that the licensee's knowledge is relevant, Professor Jaffe admitted during oral

rebuttal testimony that the important question is whether the licensee had proper

information at the time it signed the license, and that an agreement could be a valid

benchmark even if a party started negotiations with misconceptions, as long as it

understood its rights when it signed the license.6i

D. NRJ Media Corn. (iJockev)

1. Comnanv Structure

48. NRJ Media Corp. ("NRJ") is a New York company that intends to offer a

B2C Internet-only webcasting service known as iJockey at the Web site

www.ijockey.corn. NRJ plans to operate both an interactive and a non-interactive

service. iJockey has not yet launched.

2. Course of Negotiations

'r. 12616-17 (Jaffe).
" Tr. 9251 (Marks); Marks W.D.T. 24; RIAA Exhibit 130 DP.
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51.

52.

3 The Agreement

Footnote continued from previous page
Tr. 9251-53 (Marks).

Tr. 9251-55 (Marks).

Tr. 9251-55 (Marks); RIAA Exhibit 138 DR (Uoekey e-'mail binders)—see, e.g.,

September 21, 1999 memorandum from Shoshana Dweck to Steven Marks (RIAA
N0919-25, 11099-11108).
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""''" ':! ~i'»$cY»'»»»'~q'»»»! '' ''q," '*'-!»'!»»»'~~%"'".!' 'P '"'~!!! * ''»»'- '» "~'j.':~:.Mi"y:,",i,""~~ »»

k~~'g. PIC'6"g+""!'p '~' »»», 4+gi.»| '»w,5.

~V„+~+~Q4iO "c».j+Ag.»»!''.
Professor Jaffe's Concerns

5 .

4&k»» i

;»!»g), eg's.'~~»»ag:%jP(,:ji; Lp'»j+ x)&»» „",»'~ .»'~ '~q

Tr. 9252-55 (Marks); RIAA Exhibit 063 DR: royalty rate at )) 1.7, 3.1, free
performances at ) 1.7, minimum fee at g 1.5, 3.2, security at $ 4.3, surveys at $ 3.6,
public service announcements at $ 3.6, buy buttons at $ 3.7, and data at $ 3.8.

Tr. 9479-82 (Marks); RIAA Exhibit 063A DR; RIAA Exhibit 015 RR.
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E. JatnRadio.com. Inc.

1. Compan~Structure

55. JamRadio.com, Inc„("JamRadio'), located in Monroe, NY, operated a 82C

webcasting service at jamradio.corn starting in late 1997. It offered 18 channelsof'usic.

It also webcast I.ive performances, including concerts from artists such as the

Grateful Dead, It ceased operations temporarily in May2000."'.

Course of 1~le oti:ations

56. &SSSISSIS
~Rllllll
~IlIIllI
~IIIIIIR
~lIIlSll
~Illllll

57.SllIIIIII
~1IIISll

'7l

Footnote continued from previous page
Jaffe W.R.T.61-62.

" Tr. 10278 (Marks); RIAA Exhibit 138 DR. (NRJ correSpondence binder), at Marish 27,
2000 e-mails from Steven Marks to various members of the Negotiating Committee
(N13036-39) (emphasis added).

Marks W.D.T. 24; RIAA Exhibit 131 DP.
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3. The Aereernent

58. l':,':-W'0"~~~~"RN~8~~

I'-'-'~'-"'- '-" '-:-~""-:~:~'~

'ymca.%IR~

I::,'i'-:i-: (i i,':!!,ll'I&I~
Footnote continued from previous page" Tr. 9256-57, 9941-45 (Marks).'r. 9943-56 (Marks); RIAA Exhibit 131 DR (JamRadio correspondence binder).

'r. 9257-58 (Marks); RIAA Exhibit 131 DR (JamRadio correspondence binder); RIAA
Exhibit 064 DR: royalty rate at ) 3.1, capital provision at g 1.2, 3.1, security at ) 4.3,
surveys at ) 3.9, data at i~ 3.10. links at g 3.7, public service announcements at $ 3.6, and

buy buttons at ) 3.8.

2 j JA4266
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4. Professor Jaffe's Concerns

60. Professor Jaffe has not expressed any specific concerns with this licensee.'~

F. Visual Dvnamics. LLC

1. Comnanv Structure

61. Visual Dynamics, LLC of Woodland Hills, California offered a B2C

webcasting service at quicktracks.corn that is no longer operating. Before Visual

Dynamics ceased operation, it offered 12 channels ofmusic.'.

Course of Negotiations

62.

i7

" Tr. 9255-56, 9958-61, 9965-68 {Marks)i
" The general concern over "Economically Sjgnjficgnt ~Support for RIAiA Proposed i

Fees" is discussed at Section VIII(B)(5) ofRIAA's Proposed Findings of Fact and

Conclusions of Law.

Tr. 9258 {Marks); Marks W.D.T. 25.

Tr. 9258-59, 9973-80 (Marks).
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4. Professor Jaffe's Concerns

64 -:= '~;&.+, '.:,.'MS% &»...,

:R

Tr. 9258-59, 9993 (Marks); RIAA Exhibit 065 DR: royalty rate at g$ 1.6, 3.1,
minimum fee at )) 1.4, 3.2, security at ) 4.3, public service announcements at ) 3.6, buy
buttons at ) 3.7, and data at ) 3.8.

Jafte W.R.T. 63 n.84.
'" Tr. 9988 (Marks).
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contrary to the facts

ot']ffe ts Qalgsiq is~'here@re,'omp'I t'I„'.

OnAir Streamins Nehvorks. Inc. (for'mdrlv! WWW.corn)

I. Comnanv Structure I

65. OnAir Streaming Networks, Inc. ("GnAir"), an Irvine, Californiacompany,'perated

both a 82C Internet-Only webcasting service known as www.corn and a 'yndicationwebcasting service. It was started by Scott. Purcell, who raised~
in capital. The www.corn B2C service offered 231 channels ofmusic, while

the syndication service provided branded Internet radio to thousands of Web sites. 'OnAir'as

since sold its operations to Loudeye Technologies, and its www.corn webcasting

service is now being operated by RadioAMP.corn.~

2. Course of Neaotiatialns l

66.

"'IAA Exhibit 065 DR.
" Marks W.D.T. 25; RIAA Exhibit 132 DP.

JA-0269
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3. The Agreement

67 l
. ~,:, w'~'.z'Q~Ri~~

'aeF%aaSEW
i 'i:i::i'"::i'i!.: .II%A!WW:,:!1~

o

Different

Footnote continued from previous page
Tr. 9260 (Marks), 13032, 13043, 13056 (Purcell); Marks W.D.T. 25.

Tr. 9260-66 (Marks), 13044, 13052-53 (Purcell); RIAA Exhibit 133 DR (OnAir
correspondence binder).

Tr. 9263-65 (Marks), 13051 (Purcell); RIAA Exhibit 066 DR: royalty rate at g$ 1.6,
3.1, free performances at $ 1.6, minimum fee at ~&) 1.4, 3.2, security at $ 4.4, public
service announcements at ) 3.6, buy buttons at g 3.7, and data at $ 3.8.
'" Tr. 13052-53 (Purcell).

Tr. 13043. (Purcell).

JA-0270
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. parts of OnAir's operations were acquired by Loudeye and by RadioAMP in early 2001

70.

4. Professor Jaffe's Concerns

92

71.

Q3

%4

Tr. 9265 (Marks), 13043, 13051 (Purcell);,RIAA,Exhibit 015 RR.

Jaffe W.R.T. 60 n.81.

Jaffe W.R.T. 64 n.88.

'affe W.R.T. 70.
"-'d.
" Jaffe W.R.T. 60 n.81.
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~ '.44:-.'.:~ ~':--.....':;-:::.!..~ '-;:I He did not state that he

had concerns over whether his service could be licensed.

Footnote continued from previous page
Tr. 10005 (Marks); RIAA Exhibit 133 DR (OnAir correspondence binder), at October

7. 1999 e-mail from Steven Marks to Allan Alexander (N11543).
" Tr. 13044-57 (Purcell).
" Tr. 13069-71 (Purcell).

Tr. 10036-39 (Marks); 13061-62 (Purcell).
"" Tr. 13061-63 (Purcell).
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H. eNashville.corn

1. Comnanv Structure

75. eNashville.corn ("eNashville"), based in Nashville, tennessee, intended to i

offer a B2C Internet-only webcasting service tIelated to country music. These(vice,

however, has not

launched.'.

Course of Negotiations

76.

I 0 i

3. The Agreement

77.

The agreement was signed on February 10, 2000.'

4. Professor Jaffe's Concerns

78. Professor Jaffe has not expressed any specific concerns with this licensee.'

Tr. 13077-78 (Purcell).

Marks W.D.T. 25; RIAA Exhibit 133 DP. I

' Tr. 9267 (Marks).

Tr. 9268 (Marks); RIAA Exhibit 067 DR: royalty rate at $ g 1.6, 3.1, minimum fee at

8 1.4, 3.2, security at $ 4.3, public service announcements, at $ 3,6, buy buttons at g 3.7&

and data at $ 3.8.

The general concern over "Economically Significant Support for RIAA Proposed
Fees" is discussed at Section Vill(B)(5) ofRIAA's Proposed Findings of Fact and
Conclusions of Law.

(~9'A-0273
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I. GaliMusica.corn

1. Com any Structure

79. GaliMusica.corn ("GaliMusica"), based in New York, NY, intends to offer a

B2C Internet-only webcasting service related to Latin music. The service has not yet

launched, but plans to by the end of this year. GaliMusica is an entity that has a great

number of technology-based businesses, and webcasting is one of thosebusinesses.'"'.

Course of Ne otiations

105

'" Tr. 9268 (Marks), Marks W.D.T. 25.
'" Tr. 9268-69 (Marks); RIAA Exhibit 149 DR (GaliMusica correspondence binder).
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106';

4. Professor Jaffe's Concerns

82.

I07

108

Tr. 9268-69 (Marks); RIAA Exhibit 068 l3R: royialty rate at $ $ 1.6, 3.1, mi8umumi fee
at f$ 1.4, 3.2. security at f 4.3, surveys at $ 3.7, data at ) 3.9, public service
announcements at g 3.6, and buy buttons at f 3.8t RlAA Exhibit 015: RR.
'

piaffe W.R.T. 58 n.78, 63 n.84, 70 n.96.
'"" Tr. 10355-63 (Marks).
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J. S acial Audio Solutions

1. Com an Structure

84. Spacial Audio Solutions ("Spacial"), located in Lubbock, Texas, is an

aggregator of webcasters. Spacial offers a product known as Streaming Audio Manager

("SAM"), which other webcasters can use to create DMCA-compliant webcasts. Spacial

also operates its aggregator service at www.audiorealm.corn. It operates over 150

"stations," with 19 different music genres. Spacial is somewhat similar to Live365, a

participant in this proceeding, except that Live365 operates through third-party Shoutcast

technology, while Spacial developed its own technology to offer to individual

webcasters. '

2. Course of Ne otiations

85, . '»'« ".'-; '«" w P~ &Q; ~»: A,", ~ ~ . ", '~~»»'«»~g:Qs"-4««

«~»',roy &:-."':p «„.«»»«P g« ~."". »; &gFgt+Q p@0+ j@...'%~»;". 4» " ' ' "« ~ "«/g'«

'" Jaffe W.R.T. 59 n.79.
' RIAA Exhibit 149 DR (GaliMusica correspondence binder), at February 10, 2000 e-
mail from Richard George to Steven Marks (N11554-55).
' Tr. 9271 (Marks); Marks W.D.T. 25-26; RIAA Exhibit 134 DP.
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86. The negotiations with Spacial show that some webcasters negotiated with the

RIAA because the RIAA could work with each webcaster to develop the best solution fot

its business, something that the webcaster perceived could not be done by a panel setting'ates
and terms for an entire industry. As discussed in Section VII(A-B) ofRIAA's

Proposed Findings of Fact and Conclusions ofLaw, while the RIAA statutory agreements

are an appropriate benchmark that the panel can use in setting industry-wide ratesand'erms,

RIAA worked with webcasters to develop specifi provisions that addressed

individual webcaster concerns. As put by Spaeial's negotiator, Mr. Bryan Payne, in his

March 2, 2000 letter to Mr. Marks:

3. The Agreement

87.

" Tr. 9271-74 (Marks); RIAA Exhibit 143 DR (Spacial correspondence binder). F,g.,
December 29, 1999 e-mail from Bryan Payne to Steven Marks and attachment (RIAA
N9096, 9110-19)

RIAA Exhibit 143 DR (Spacial correspondent;ncle bind&r), lat M&ch 2, 2000 lettetI

(N0104).
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., ',6,PK.„"6 86+4: S II6.„;.g6» ..6664

88. Spacial is still in operation...'. ';-':.:.:;,."'.- ..:,'",:-,-'=:,';:,;.':,'-::,;-''.'„: t&.."'...-',,';."'.,:„':-'-," "'„«'g-'."=''"'".„".:,".:~

4. Professor Jaffe's Concerns

89..'::-"",p'.-".-'Wh. j~~;Nw5&4%~~»'..'-' ':; +'-„'+. Q4'4m~,'":=;~

':::" „-'.';"ltd~'".',.jPg@4"~ W'.:i»&', 'j4'~~~

I ' ~»' '6»I »666«6'+~4@'fp @I I''+$h pe r» 4@@666 Il»6~6'' .''" '6p ' I  p

90. ': .'» 66 "'",, +'"'»'"'S~ "4+ 8''6 «t~g«»~g P6 66»l,"66M:- ~Pjk I@&'j~qt+ j'

'.

"'6:~4'»W~'r.

9272-74 (Marks); RIAA Exhibit 069 DR: royalty rate at ) 3.1, minimum fee at ))
1.6, 3.2, security at ) 4.3, surveys at ) 3.8, data at ) 3.9, public service announcements at

~~ 3.6, and buy buttons at ) 3.7.
" Tr. at 9274, 10343-44 (Marks); RIAA Exhibit 015 RR.
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K. Multicast Technologies. L.L.C.

1. Comnanv Structure

91. Multicast Technologies, L.L.C. ("Multicast"), is a Fairfax, Virginia company

that operates a B2C webcasting service at www.on-the-l.corn. Multicast believes that its

patented technology of"multicasting" allows more people to be able to listen to CD-

quality music through broadband connections than through traditional webcasting .

technologies. The On-the-I service, launched in December 2000, currently offers three

channels ofmusic (Alternative Rock, Classic Rock, and Drum and Bass), and uses live

DJs and other traditional programming approaches sitnilhr tlo btoadcast radio.",

2. Course of Negotiations

92.

l20

Footnote continued from previous page" Jaffe W.R.T. 63 n.84, 70 n.96.

Tr. 10342 (Marks) (emphasis added).
" Tr. 9274-75 (Marks), 13940-41, 13955-56 (Junkala) Marks %'.D.T. 26; RIAAi Exhibit
135 DP.

Tr. 13935, 13943 (Junkala); RIAA Exhibit 151 DR (Multicast correspondence.'inders).

' Tr. 13945-46 (Junkala).
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93. -' ''~,:"-;-.„„':.

, «h.

&+g!:, 'm~Q$«,

' Tr. 9275-77, 9282-83 (Marks), 13946-47, 13951 (Junkala), 14010, 14024-25
(Freedman); RIAA Exhibit 151 DR (Multicast correspondence binders).
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r22

12[

94.

124

3. The Agreement

~IAA and Multicast eventually reached agreement and executed a license on

April 17, 2000,

125

Tr. 9277-81 (Marks); RIAA Exhibit 151 DR (Multicast correspondence binders), at

February 22, 2000 e-mail from Randy Freedman to Steven Marks (RIAA N4705-06),
March 8, 2000 e-mail from Randy Freedman to Steven Marks (N3924-25).

RIAA Exhibit 151 DR (Multicast correspondence binders), at December 12, 1999 e-

mail from Thomas Marshall Eubanks to Steven Marks (RIAA N9094).

Tr. 9279-81 (Marks).

Tr. 9276-77, 9282-83, 9483 (Marks); RIAA Exhibit 70 DR. royalty rate at 8 1,.6, 3.1,
minimum fee at )) 1.4, 3.2, surveys at g 3.7, security at g 3.10, 4.3, public service
announcements at ) 3.6, and buy buttons at ) 3.8.
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96. The agreement was eventually renewed

97. Multicast is still in operation '.-;"!y-.'",:. ",-,"."':;.-',-':,''.-..='.,",--,:-.-''-,'.. - ..".=":4':;~=;Q~="-.-':-'~„',"';"j..;! '-';

~l 28

4. Professor Jaffe's Concerns

98.

' Tr. 13950 (Junkala).

Tr. 9283-84, 9482-84 (Marks); RIAA Exhibit 70A DR.

Tr. 9274, 10370 (Marks); RIAA Exhibit 015 RR.

Jaffe W.R.T. 70 n.96.
'"'r. 10366-68 (Marks).
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99

l32

L. SLAM Media. Iuc.

1. Comnanv Structure

100. SLAM Media, Inc. ("SLAM Media"), is a Seattle, Washington company,

that operated a B2C webcasting service known as Radio, Free SLAM.at

www.slammedia.corn starting in September 2000. Radio Free SLAM offerS 1 j channels

ofmusic that are designed to be an alternative ito mainstream media qutlets., SI,AM has i

ceased operations.'.

Course of Negotiations

101. The parties made initial contacts in January 2000, and aiter various

negotiations mostly over the telephone they reached agreement and executed a license on

April 30, 2000.

l3I T
l32 T
l33 T
l 34 T
RIAA

13986-88 (Junkala).

13972 (Junkala).

10348 (Marks); Marks W.D.T. 26; RIA'A Exhibit 136 DP.

9291 (Marks); RIAA Exhibit 146 l3R (SLAM Media correspondence binder);,
Exhibit 071 DR.
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3. The Agreement

102. The agreement called for I.;--'-'4.,': ="'i":;...
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4. Professor Jaffe's Concerns

103. Professor Jaffe has not expressed any specific concerns with this

licensee."
FF

M. Fansedge. Inc.

1. Comnanv Structure

104. Fansedge, Inc. ("Fansedge"), based in Glenview, IL, intended to offer a

B2C Internet-only webcasting service as part of an overall men's lifestyle and sports site.

The service was tested, but was not launched to thepublic.'.
Course of Negotiations

10S.

i,. -4" q ~FIi4,I''

RIAA Exhibit 071 DR: royalty rate at $ $ 1.6, 3.1, minimum fee at $ g 1.4, 3.2, surveys
at $ 3.7, data at $ 3.9, public service announcements at g 3.6, and buy buttons at $ 3.8.

The general concern over "Economically Significant Support for RIAA Proposed
Fees" is discussed at Section VIII(B)(5) ofRIAA's Proposed Findings of Fact and
Conclusions of Law.

$4oj
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3. The Agreement

106. The agreement provided for

139

4. Professor Jaffe's Concerns

107. Professor Jaffe's demonstrative during oral rebuttal testimony had an X

for Fansedge stating "lack of comparability." There is no reference to Fansedge not

being comparable to the webcasting community in eithei Professor Jafte':s written or oral

testimony.

N. Cvbertainment Svstems Corn.. (Cvbertunes)

1. Comnauv Structure

108. Cybertainment Systems Corp. ("Cybertainment") is a West Palm Beach,

Florida company that operates a B2C webcasting service known as Cybertunes at

Footnote continued from previous page
Tr. 9290 (Marks); Marks W.D.T. 26-27,'RIAA Exhibit 137'.DP..

Tr. 9291, 10349 (Marks); RIAA Exhibit 147 DR (Fansedge correspondence binder).,'IAA

Exhibit 072 DR: royalty rate at $ $ 1,'6, 3.1,: minimum fee at H. 1.4, 3.2, surveyS
at $ 3.7, data at ) 3.9, public service announcements at g 3.6, and buy, buttons at g i3.8.
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www.cybertunes.org. Cybertunes offers 8 channels ofmusic in genres such as

Alternative, Pop, Rock and Christian.'.

Course of Negotiations

109.

Cl I': -':«"-:""«i -:-:~WI~«",«" 'WSeeaa": '."«Wal~
sw"-ew«N-'::,i~

1 P :N~aet'aM~
3M~4%%!

3. The Agreement

110. Cybertainment signed a statutory license with RIAA on June 9, 2000. The

Isa«««««««~
Tr. 11150-51 (Bechtold); Marks W.D.T. 27; RIAA Exhibit 138 DP.

'r. 11191-92 (Bechtold); RIAA Exhibit 148 DR (Cybertainment correspondence
binder). at May 25, 2000 e-mail from Steven Marks to Vincent Castalucci (RIAA
N9426).

Tr. 11200-04 (Bechtold).
' Tr. 11154-55 (Bechtold).
'" Tr. 11161-63 (Bechtold).

Tr. 11184-86 (Bechtold).

JA-0286
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111. Cybertainment launched in November 2000 and remains operational. I

I48

4. Professor Jaffe's Concerns

112.

/

4/'IAA

Exhibit 073 DR: royalty rate at gg 1.6, 3.1, minimum fee at gg 1.4, 3.2, surveys
at g 3.7, data at ) 3.9, public service announcements.at g 3.6, and buy buttons at g i3.8i.

'" Tr. 11160-61, 11191-92, 11199-12000 (Bechtold).
'" Tr. 9290-91,10350-51 (Marks), 11143, 11 1l50) 11ll53-54 (Qechtold).
' Tr. 10351 (Marks); RIAA Exhibit 148 DR (Cybertainment correspondence binder), at

March 14, 2000 letter from Donald J. Valdez to Bruce Buck Bechtold (RIAA N0658&60).
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O. Soundbreak.corn

1. Comnanv Structure

113. Soundbreak.corn ("Soundbreak") was a West Hollywood, California

company and a member of DiMA. It operated a B2C webcasting service at

www.soundbreak.corn. The soundbreak.corn service launched in February 2000 and

offered one channel ofmusic programmed by live disc jockeys, as well as archived

programs. Soundbreak's Vice President ofProgramming was one of the original video

jockeys on MTV. Soundbreak obtained approximately l~-::".':.-"4:~%'".+I of funding and had

well-known people in the music industry behind it. Soundbreak also planned to syndicate

its webcasting service to other companies. It ceased operations in February2001.'.
Course of Negotiations

""NNNE3!a~

Tr. 11171 (Bechtold).
"'affe W.R.T. 63 n.86, 70 n.96.
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3. The Agreement

I.'I3

115.

~ I 54

Footnote continued from previous page" Tr. 9292-93, 9296 (Marks); Marks W.D.T.: 27 R[AA Exhibit 139'P.
" Tr. 9292-96 (Marks); RIAA Exhibit 134 D'R (Soundbreak correspondence binder)',.

" R1AA Exhibit 074 DR: royalty rate at gg li.6, il.7i, 3.il, eiphemeral,rate at, $ $ ,2.1.2, 3.1,
20'/0 increase for non-entertainment services at $ 2.1.1(4), security at gg 5.5, 5.6, surveys
at ) 3.3.3, public service announcements at ) 3.3.1, buy buttons at ) 3.3.2, and data at g .

3.3.4. RIAA Exhibit 134 DR (Soundbreak 'cor'respondence'binder').
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116. Although Soundbreak eventually went out ofbusiness, I

,-,.&. (ISS

4. Professor Jaffe's Concerns

il 58

Tr. 9295 (Marks); RIAA Exhibit 015 RR.

Jaffe W.R.T. 60 n.81.

Jaffe W.R.T. 63 n.84.

Jaffe W.R.T. 70.
" Tr. 10049 (Marks).
'"" Tr. 10062 (Marks).
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events had anything to do with the previously completed negotiations.'

119.

l63

P. Yahoo. lnc.

1. Comoanv Structure

120. Yahoo!, Inc. ("Yahoo"), based in Santa Clara, California, is one of'the

world's leading Internet communications, commerce and media companies, providing a,

network of services such as e-mail, an Internet searqh engine, pnd stock:tracking to oyer

120 million users a month worldwide. It is also y, member of DiMA. In 2000,, Yahoo)

121. Among Yahoo's services is Yahoo! Broadcast, formerly Broadcast.corn„

one of the first companies to stream audio on, the Internet., Yahoo acquired

Broadcast.corn in mid-1999. Broadcast.corn w~ also a DiMA member and took part in

the negotiations over the DMCA amendments. Yahoo! B~apcast is an, aggregator of

' Tr. 10C74 (Marks).

Jaffe W.R.T. 64-65.

Tr. 10071-72 (Marks).
' Marks W.D.T. 27-28.

'7] AA-b29I1
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webcast signals, predominantly AM/FM broadcast signals that are retransmitted over the

Internet. Yahoo also has a number of Internet-only music stations. Its Yahoo! Radio

player collects and categorizes over 330 broadcast and Internet-only music stations into

24 different music ge~s.l65

2. Course of Negotiations

122. (":,:":.'@".%~„":,'~'5';"''-;": k%W~'=;3'-',~-"95~m"',~".:i-'&.'- lK»,~.w'.."."mC4',I

dRkRWK~
" Tr. 11243-44 (Mandlebrot); Marks W.D.T. 27-28; RIAA Exhibit 140 DP.
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»4 lane nnnnnnuaERnnnn~nnnn~EIISnnl~nnnn~nnnn
'r. 9304-05, 10203, 10210, 10232-34, 14146&50 Marks, 11301-11, 11319-32

(Mandlebrot); Marks &V.D.T.. 15-16, n.16; ; RIAL
Exhibit 137 DR (Yahoo correspondenc:e binder), at February 16, 2000 e-mail from

Steven Marks to Paul Vidich (RIAA N14540—reproducerl in, entirety as RIAA Exhibit

019 RR and marked N14540A).
'" Tr. 559-60 (Rosen); 9073-74, 9305-06, 10162-67, 10430-32 (Marks); Marks W.D.T

15-16 n.16.

L„ ll
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170

126. '",...&~,',i~~~ ',.;, «'&~V,,'.~,;3'„.:„&i~i;,P,,".,~,' 4't.'; .;,@pjp~'4,~j'„'

127. -.,""'';."''-i..g.;,.'- .=,, '~', . 4',

Tr. 9309-13 (Marks); RIAA Exhibit 137 DR (Yahoo correspondence binder), at June
29, 2000 e-mail from Steven Marks to the Negotiating Committee (N14561).

Tr. 9309-13 (Marks).
"" Tr. 9302-03 (Marks).
' Tr. 9305-06 (Marks); Marks W.D.T. 15-16, n.16.

JA-0294



MA @ERAL Uygx
SEAL gmggTE PUBLIC YERSION

172

t73

128.

3. The Am cement

Tr. 9307-08 (Marks).
" Tr. 9309-13 (Marks).
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129. Yahoo is currently in operation l4"'.;-:R.

-::.":.-'='«'w+MXW&M'Nl':!:::::::!':-:::::-I

Wh":. m'W!::,'l%~'.-,Wa("'" Cae!'SSK':%WMm!

':: "" I )'-'W~&&" 4"&'"-"""-4'~Ã%""~~4'4~f~~C&-':-~Wl

Tr. 9311-28 (Marks); RIAA Exhibit 075 DR: royalty rate at $ f 1.10, 1.11, 3.1-3.2, 3.5,
rate for non-music stations at $) 3.1, 3.2.4, ephemeral rate at g$ 2.1.2, 3.1, 3.4, MFN
clause at ) 3.6.1, security at ) 5.4, public service announcements at f 3.7.1, buy buttons
at ) 3.7.2, and reporting requirements at )g 4.1, 5.5-5.6; RIAA Exhibit 137 DR (Yahoo
correspondence binder).
' Tr. 9313-16. 13827-28 (Marks); RIAA Exhibit 015 RR.

52 JA-0296
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130.

4. professor Jaffe's Concerns

177

lt9

l',78+

131.

l8l

Tr. 12726 (Jaffe); Jaffe W.R.T. 63.
'" Tr. 12722-26 (Jaffe); Jaffe W.R.T. 65.
" Jaffe W.R.T. 68-69.
" Tr. 12726-27 (Jaffe); Jaffe W.R.T. 70.
'" Tr. 10135-41 (Marks); RIAA Exhibit 137 DR (Yahoo correspondence binder), at

August 13, 1998 e-mail from Steven Marks ta Mark'Cuban and responses (RIAA,
N11772-73) and December 4, 1998 e-mail. fram SteyeniMqrks~ to Set) Clreenstein

(N1 1706).
'"'r. 10136 (Marks). See also Tr. 10140-41 (Marks).

g53) JA-0297
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132.

'" Tr. 12726 (Jaffe).

Jaffe W.R.T. 65.
" Tr. 10160 (Marks).

' Tr. 12729-30 (Jaffe).

Tr. 12730-31 (Jaffe).

JA-0298
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133.

lt0

' Tr. 11249-50 (Mandelbrot).
'" RIAA Exhibit 075 DR $ 3.7.3.
'" See Notice of Intent to Participate, filed in Docket No. 2000-3 CARP DTRA 2 by.

Yahoo! on October 13, 2000.

Tr. 10196-97 (Marks).
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135.

136. Finally, there is no evidence to suggest that the statutory license agreement

Yahoo signed should be disregarded because Yahoo had businesses other than

webcasting, If that is the case, ADL, MTV, and many of the other webcasters in this

proceeding must also be viewed as not representative of the webcasting community.

Q. S ike Inc. S ikeRadio

1. Corn an Structure

137. Spike, Inc. ("Spike"), a West Hollywood, California company that is a

subsidiary of Spike Networks Ltd., an Australian company, operated a webcasting service

at www.spikeradio.corn. Spike launched in 2000 and provided 12 channels of music with

Tr. 11332-33 (Mandlebrot).

Tr. 13831-32 (Marks).

JA-0300
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live DJs, and syndicated customized webcasting services ta other companies. For

example, it provided customized webcasts for Nike's Radio Free Sydney project during

the September 2000 Summer Olympic Games'.'.

Course of Negotiations

138.

Tr. 9329 (Marks); Marks W.D.T. 28; RIAA Exhibit 141 DP.

Tr. 9329-36 (Marks): RIAA Exhibit 135 DR (Spike Radio correspondence binder).

57 JA-0301
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140. Spike is no longer in operation,

4. Professor Jaffe's Concerns

19

'" Tr. 9335-37 (Marks); RIAA Exhibit 076 DR: royalty rate at g) 1.6, 1.10, 3.1-3.2,
ephemeral rate at )) 1.3, 2.1.2, 3.3, security at $ $ 4.3-4.4, surveys at g 3.9, data at ) 3.10,
public service announcements at ) 3.7, and buy buttons at $ 3.8.

RIAA Exhibit 015 RR.

Tr. 12435-36 (Jaffe); Jaffe W.R.T. 59, 64 n.88.
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R. Websou.nd, Inc.

00~

L Coin~a~n Structure

143. Websound, Inc. ("Websound"), is a company with offices in California

and Vermont that syndicates unbranded music programming to online retailers such as

Eddie Bauer, Pottery Barn and Polo Ralph L&reh. Its Service is similar in nature to

Spike Radio. For a fixed monthly fee, 'Websound provides each of its customers with

Tr. 10108-10 (Marks); Jaffe W.R.T. 64 n.88.
"" Tr. 10097-98 (Marks).
-"" Jaffe W.R.T. 62-63 n.84.

JA-0303
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music programming tailored to the retailers'arketing and demographic plan.

Websound is affiliated with Rock River Communications, which creates branded music

compilation CDs that companies such as Old Navy, The Gap, The Limited and Time

Magazine sell to customers. I
': ' ':=,'&"."-'X"!.i";."';.""=':.'.'-'.;.'=".4:,':'.".:~;5"..'' ~'&.,~~@& '~~~.';...'&„'~l

2. Course of Negotiations

I: i:'-::" ',:::::.:::.'":-"::.«%%%~~
.. SD~~~MI

--":
I t'-:.:,:%%%%%~:%-%1%%".:'-':

- -.
l l:":::%%%%%%%%%%!%%Ã

-'':: gY~'ll ]~KM

':--':::":--'-l':"«'-'ill%a%"%%%%~

"""". ~~~-"..%74M)l ~NN~WWW~~

3. The Agreement

%%%%"%%%%%:

Footnote continued from previous page"'IAA Exhibit 135 DR (Spike Radio correspondence binder), at August 21, 2000 e-
mail from Nick Abrahams to Steven Marks (in binder as RIAA N9849-51).

Tr. 9337 (Marks); Marks W.D.T. 28-29; RIAA Exhibit 143 DP.
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146. Websound is currently operating

~05

4. Professor Jaffe's Concerns

147.

0$

Footnote continued from previous page'r. 9337-38 (Marks); RIAA Exhibit 136 BR (Wombs'outld c'orrespondence binder).
" Tr. 9338 (Marks); RIAA Exhibit 078 DR: royalty rate at gg 1.6, 3.1. 1, ephemeral rate

at )g 2.1.2, 3.1.2, free performances at g 3.1.,1, security at g 5.5, surveys at $ 3.2.3, data at

) 3.2.4, public service announcements at g 3.2.1, and buy buttons at $ 3.2.2.

"'r. 9339 (Marks); RIAA Exhibit 015 RR.

Tr. 12435-36 (Jaffe); Jaffe W.R.T. 59.

"'IAA Exhibit 136 DR (Websound correspondence binder), at August 15, 20QO e-mail

from Billy Straus to Steven Marks (in binder. as:RIAA:N9751).
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S. MoodLoeic. Inc.

I. Comnanv Structure

148. MoodLogic, Inc. ("MoodLogic") 'is a San Francisco, California B2B

company that specializes in providing music browsing services to other music companies

like webcasters, broadcasters, and CD retailers. It has amassed a large database of

information about sound recordings that can be searched to find music in a variety of

ways. MoodLogic, a member of DiMA, plans to provide syndicated webcasting services

as part of its overall suite ofmusic-related products. "

2. Course of Negotiations

149. I N%f:.s .: .~

"" Tr. 10126 (Marks); RIAA Exhibit 136 DR (Websound correspondence binder), at
August 16, 2000 e-mail from Steven Marks to Billy Straus (RIAA N5271).

Jaffe W.R.T. 60 n.81.

RIAA Exhibit 136 DR (Websound correspondence binder), at August 24, 2000 e-mail
from Billy Straus to Steven Marks and Mr. Marks's response (in binder as RIAA N9869).
-" Marks W.D.T. 29; RIAA Exhibit 142 DP.

JA-0306
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150.

3. The Agreement

Tr. 9339-44 (Marks): R1AA Exhibit 139 DR (MoodLogic correspondence binder).

j 63
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151. Mood Logic has yet to launch

Professor Jaffe's Concerns

152. Professor Jaffe stated that the MoodLogic agreement is not an appropriate

benchmark because the company had concerns regarding whether its service came within

the statutory license. 'he evidence in the record contradicts Professor Jaffe's position.

On cross-examination, Mr. Marks was asked whether RIAA had any problems with

MoodLogic's functionality. Mr. Marks stated that the issue of compliance with statutory

requirements never arose in the negotiations with MoodLogic.

"~"")' "k%'~QQc''@%%pl'kg@%.

153. Professor Jaffe's only other issue with the MoodLogic license is that

MoodLogic had a music database business. He therefore concludes that MoodLogic

viewed the statutory license as unimportant to its business or that the statutory license

Tr. 9341-44 (Marks); RIAA Exhibit 077 DR: royalty rate at ) 3.2(a), 20% increase for
non-entertainment services at ) 2.1(a)(4), ephemeral rate at $ $ 2.1(b), 3.2(b), minimum
fee at )$ 1.11, 3.1, security at $ ) 5.3-5.4, surveys at ) 3.5, public service announcements
at ) 3.3, buy buttons at g 34, and data at g 3.6(b).

Tr. 9339 (Marks); RIAA Exhibit 015 RR.

Jaffe W.R.T. 60 n.81.

Tr. 9503-05 (Marks).

Tr. 10286 (Marks). See also Tr. 10293 (Marks).

JA-0308
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was used to help its non-streaming business. thence ik nd evlidehce for'ither'f 'those 'onclusions,and he cites to none."'.

She Sines Media. LLC

i. Comnanv Structure

154. She Sings Media, LLC ("She Sings"), based in Washington, D.C., was

founded by a singer/songwriter and intends to offer an online community about women

and music. It plans to offer both B2C webcasting, as well as B2B syndication of

webcasts. The head of the company, George McCabe, works for an investment banking

company. She Sings has not yet launched.'.
Course of Negotiations

155.

3. The Agreement

156.

'affe W.R.T. 69-70.
'" Marks W.D.T. 29; RIAA Exhibit 144 DP.

Tr. 9345-46 (Marks); RIAA Exhibit 150 DR (Shei Sings icorrespondence binder).

$65
~
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157. She Sings has not launched its service as of yet,

22

4. Professor Jaffe's Concerns

158. Professor Jaffe has not expressed any specific concerns with this

licensee.

U. *i
1. Com anv Structure

159. CyberAxis, Inc. is a Phillips Ranch, California company that offers

webcasting services to broadcast radio stations that wish to simulcast their over-the-air

signal over the Internet. They produce and manage Internet streaming sites for radio

stations such as KKBT-FM 100.3 in Los Angeles (www.thebeatla.corn).

'r. 9345-46 (Marks); RIAA Exhibit 079 DR: royalty rate at $ $ 1.12, 3.1.1, capital
provision at $ g 1.1-1.2, 3.1.1-3.1.2, ephemeral rate at g$ 2.1.2, 3.1.3, minimum fee at ))
1.10, 3.1.4, security at $ $ 4.4-4.5, surveys at $ 3.2.3, data at $ 3.2.4, public service
announcements at g 3.2.1, and buy buttons at g 3.2.2.

Tr. 9346 (Marks); RIAA Exhibit 015 RR.

The general concern over "Economically Significant Support for RIAA Proposed
Fees" is discussed at Section VIII(B)(5) ofRIAA's Proposed Findings of Fact and
Conclusions of Law.

Marks W.D.T. 29-30; RIAA Exhibit 145 DP.



160.

2. Course of Negotiations,

PUBLIC VERSION
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3. The Agreement

161.

F26

'r. 9347-49 (Marks); RIAA Exhibit 142 DR (CiyberAxis correspondence binder).

Tr. 9348-49 (Marks); RIAA Exhibit 080 DR: royaltyi rate at f/'.2, 3,3(a), capital

provision at g 1.4, 3.4(b), past performances at g 2.1(c), 3.2, advances at g 3.1,

ephemeral rate at g 2.1(b-c), 3.2, 3.3(b), minimum fee at )g 1.11, 3.1, security at,)$ ,5.3-

5.4, public service announcements at ) 3.5, surveys at ) 3.7, and buy buttons at ) 3.6.

JA-0311
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162. CyberAxis was in operation and recently stopped streaming because of

legal issues with AFM and AFTRA. It plans on re-launching soon

'7 7 7

4. Professor Jaffe's Concerns

'28

164..', -'-.~ t'4~&""~~'-~".'&~& '-.: ~ ~:,,

Tr. 9347 (Marks); RIAA Exhibit 015 RR.
" 'affe W.R.T. 59 n.79, 60-61 n.82, 70 n.76.

" Tr. 10328-29 (Marks).
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1. Comnanv Structure

165.: The Buzz Bin.corn, Inc. is a company located in Littleton, Colorado that ~

intended to offer a 82C webcasting service in the Fall of 2001 with a focus on college

students, but it went out ofbusiness before it could launch.

2. Course of Negotiations

166.

731

3. The Agreement

167.

'I

'" Tr. 9371 (Marks); Marks W.D.T. 30; RIAA Exhibit 144 DR (the Buzz Bin
correspondence binder), at April 17, 2001 e-mail, from Susan lviunsat to the Negotiating
Committee (N14526-27).
" RIAA Exhibit 144 DR (the Buzz Bin correspondence binder).
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4. Professor Jaffe's Concerns

168. Professor Jaffe has not expressed any specific concerns with this

licensee.

W. Beem-Me-Un Broadcastina Inc. (Cleveland Christian Radio)

1. Comnanv Structure

169. Beem-Me-Up Broadcasting, Inc. (Beem-Me-Up") is a Lorain, Ohio

company that launched in April 2001 and offers a B2C webcasting service known as

Cleveland Christian Radio. The site hosts one channel of contemporary Christian

music.

2. Course of Negotiations

3. The Agreement

171.

RIAA Exhibit 081 DR: royalty rate at $ g 1.11, 3.2(a), advance at $ g 1.8, 3.1,
ephemeral rate at $ g 2.1(b), 3.2(b), security at gg 5.3-5.4, surveys at g 3.5, public service
announcements at f 3.3, buy buttons at $ 3.4, and data at g 3.6.

The general concern over "Economically Significant Support for RIAA Proposed
Fees" is discussed at Section Vill(B)(5) ofRIAA's Proposed Findings of Fact and
Conclusions of Law.

Tr. 9371 (Marks); Marks W.D.T. 30; RIAA Exhibit 146 DP; RIAA Exhibit 141 DR
(Beem-Me-Up correspondence binder), at April 17, 2001 e-mail from Susan Munsat to
the Negotiating Committee (N13010).

JA-0314
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172. Beem-Me-Up has launched and is currently in operation.

4. Professor Jaffe's Concerns

173.

38

174.

y3I'ootnote

continued from previous page
RIAA Exhibit 141 DR (Beem-Me-Up correspondence binder).

-'IAA Exhibit 082 DR: royalty rate at $ 3.2, minimum fee at $ f 1.7, 3.1, security atl $ ) I

5.3-5.4, surveys at $ 3.6, public service announcements at $ 3.4,'uy buttons iat $ 3.5, and
data at ) 3.7.'r. 9371 (Marks); RIAA Exhibit 015 RR.

Jaffe W.R.T. 58 n.78, 63 n.84, 64 n.87.
'" Tr. 10322-23 (Marks).
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1. Comnanv Structure

175. Kickradio, Ltd. is a Hong Kong corporation with offices in San Francisco.

It plans to launch a webcasting service that centers on music communities and it will

allow its members to become DJs for one-hour programs. It also plans to syndicate its

service.

2. Course of Negotiations

i. F -'"-: '-"':::,'",:!%%%%,:%%%%%%%~%%%~

,:, -:~%:-%i%%%%'::"::::.;-':%%~
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f4l

3. The Agreement

.LC% % Ea %.%

A»''"W

-"--:-Iti'-:l%~
" Marks W.D.T. 30.

'IAA Exhibit l40 DR (Kickradio correspondence binder).
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178. Kickradio has not yet launchled. 1

179.

4. Professor Jaffe's Concer'ns

RIAA Exhibit 083 DR: royalty rate at Q 1.11,.3.1, ephemeral rate at $ $ 2.1(b), 3.1(c),
execution fee at $ 3.1(b), security at g 5.3-5.4l, surveys hatt gi 3.4, public service
announcements at ) 3.2, buy buttons at g 3.3, and data at $ 3.5.

Tr. 10307-08 (Marks), 13287, 13296 (Hkckktt)', R1AA Exhibit 01S RR.
- 'r. 9503-06, 10305 (Marks).
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Y. Cornerband.com Inc.

1. Com anv Structure

180. Cornerband.corn, Inc. is located in Lubbock, Texas and operates a site

oriented around local bands. It provides webcasts of recordings from both independent

and major record labels, and syndicates its service through its Cornerband Audio Video

Platform and Cornerband CornerCast Player. The service offers approximately 30

different genre stations featuring a 50-50 mix of major label music and music from

unsigned bands. It plans to partner with local, alternative newspaper sites to promote

loca! bands and their music.

Tr. 13305-06, 13319 (Hackett).

Tr. 13305-07, 13320-22 (Hackett).
'affe W.R.T. 60 n.81.

" Marks W.D.T. 30; RIAA Exhibit 147 DP; RIAA Exhibit 153 DR (Cornerband
correspondence binder), at April 17, 2001 e-mail from Susan Munsat to the Negotiating
Committee (N13012-13).
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181.

3. The Agreement

182.

~50

RIAA Exhibit 153 DR (Cornerband coriresporidemce ibinder).

RIAA Exhibit 084 DR: royalty rate at $ $ li. 13i, 3.il, minimum fee,at 8 1,.10, 3.2.2,
advance at g 3.2.1, security at gg 5.5-5.6, surveys at ) 3.3.3, public service
announcements at ) 3.3.1, buy buttons at $, 3.3.2,, and data at $ 3.3.4..

JA-0319
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183. Cornerband is currently in operation I

pSI

4. Professor Jaffe's Concerns

Z. Musicmatch. Inc.

1. Comnanv Structure

185. Musicmatch is a company that started by developing a digital jukebox that

can be placed on a computer. The service allows users to burn their CDs onto the

jukebox and listen to all of their music in a jukebox format. It has been in business

almost as long as any company in this proceeding. Musicmatch entered the webcasting

business in November of2000 and launched a site with 20-25 channels. At that point,

they had signed up for the arbitration and were a member of DiMA. "

2. Course of Negotiations

86.

'r. 9371 (Marks); RIAA Exhibit 015 RR.

Jaffe W.R.T. 60 n.81.

RIAA Exhibit 153 DR (Cornerband correspondence binder), at October 26, 2000 e-
mail from Susan Munsat to Scott Beck ofCornerband (RIAA N0357).
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~55

187.

188.

Footnote continued from previous page'r. 9352, 9374-75 (Marks).
" 9353-54 (Marks); RIAA Exhibit 152 DR (Musicmatch correspondence binder).
" Tr. 9354-56 (Marks); RIAA Exhibit 152 DR (Musicmatch correspondence binder).
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~«8
189.

60

Tr. 4791-92, 4897-98 (Reid); RIAA Exhibit 017 DR-X (Listen.corn settlement
agreement).'r. 9356-59 (Marks); RIAA Exhibit 152 DR (Musicmatch correspondence binder).

RIAA Exhibit 152 DR (Musicmatch correspondence binder).
"" RIAA Exhibit 152 DR (Musicmatch correspondence binder), at July 6, 2001 e-mail

from Steven Marks to Alasdair McMullan (N12859).



3. The Agreement

PUBLIC VERSION

MATERIAL UNDER
SEAL DELETED

192. Musicmatch is currently in operation

62'.
Professor Jaffe's Concerns

193.

'r. 9360-63 (Marks); RIAA Exhibit 115 DR: toyhltyI rate at f 3.2,'inimum fee at $ $

1.13, 3.1(a), gross revenues definition at gg 1.10, 3.3, adjustment provision at $ 3.7,
withdrawal ai g 3.8, security at gg 5.3-5.4, date at g 3.6, publio service announcements at

) 3.4, and buy buttons at $ 3.5.

Tr. 9371 (Marks); RIAA Exhibit 015 RR.
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194.

65

67

196. Furthermore, at approximately the same time that Musicmatch and RIAA

settled their litigation, RIAA also settled the same litigation with Listen.corn ("Listen").

Tr. 12449-50 (Jaffe).

Tr. 12489-90 (Jaffe).

Jaffe W.R.T. 63.

Jaffe W.R.T. 63; RIAA Exhibit 152 DR (Musicmatch correspondence binder), at July
10, 2001 e-mail from Gary Brotman to Jano Cabrera (in binder at N12528-29).

RIAA Exhibit 152 DR (Musicmatch correspondence binder), at July 11, 2001 e-
mail from Steven Marks to Gary Brotman and Mr. Brotman's response (N12527-28).

80
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Listen, however, did not sign a statutory license and chose,, instead, to participate in this

proceeding. In fact, Robert Reid of Listen testified about his company's settlement and,

stated

768

i69

197. Therefore, the evidence in the record is that: (a) Musicmatch signed a

settlement agreement and a license agreement; (b) the agreements were negotiated

separately and for separate consideration; and, (c) another participant in this

proceeding—Listen.corn—was able to sign a sett1ement agreement for the same litigation

as Musicmatch without any requirement that it si'gn la lij:entse Ogre,'event. 7he proper

conclusion is that the license agreement betweenlMi8siqmatchiand RIAA was not tied to

the settlement of litigation as Professor Jaffe suggests.

Tr. 4791-92 (Reid).

Tr. 4897-98 (Reid). See also RIAA Exhibit 017'R-Xi (Listen.corn settlement
agreement).

~l
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(emphasis added). Therefore, in accordance with the statute, the Panel should disregard RIAA's

26 Agreements in determining a reasonable fee for AM/FM Streaming.

33. While fully 1557 of the approximately 2300 web sites that have filed

notices of intent to rely upon the 17 U.S.C. $ 114 statutory license were radio broadcaster sites

(Marks Written Dir. n. 2; Marks Tr. at 9062), none of RIAA's 26 license agreements is with a

radio broadcaster. RIAA Exh. 060-084, 115 DR. This is not surprising given that broadcasters

viewed RIAA's proposed rate set forth in many of those agreements as a "nonstarter." S. Fisher

Tr. 7660-61. Thus, even RIAA's CEO, Hilary Rosen, admitted that its licenses were

"representative more of the webcast community than of the broadcaster community." Rosen

Tr. at 587.

34. Only two of the 26 agreements proffered by RIAA even relate to radio at

all — those with Yahoo! and CyberAxis — covering radio retransmissions by third-party

aggregators. RIAA Exh. 075 DR, 080 DR.

35. CyberAxis was clearly unsophisticated and economically insignificant—

paying fees of only [ ] under its RIAA license. RIAA Exh. 015RR. Moreover, CyberAxis

licenses with all three musical work performing rights organizations, was actually lower than the
over-the-air benchmark fee. Jaffe Written Reb. at 36-37; Jaffe Tr. at 12415.

CyberAxis'nsophistication and unawareness of DMCA licensing issues is evident from the
RIAA — CyberAxis negotiations binder. See RIAA Exh. 142 DR at RIAA N10262.
Significantly, RIAA itself conceded at the trial that virtually all of its licensees, save Yahoo! and
MusicMatch, were unsophisticated and "essentially had no idea what they were doing legally."
See Webcaster Findings $ 73; Rosen Tr. at 483-84; Marks Tr. at 10400.
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INTERIM PUBLIC VERSION

Before the
UNITED STATES COPYRIGHT OFFICE

LIBRARY OF CONGRESS

In the Matter of

RATE SETTING FOR
DIGITAL PERFORMANCE RIGHT
IN SOUND RECORDINGS AND
EPHEMERAL RECORDINGS

)
)
)
) Docket No. 2000-9
) CARP DTRA I & 2

)
)

)

REPORT OF THE COPYRIGHT ARBITRATION

ROYALTY PANEL TO THE LIBRARIAN OF CONGRESS

Pursuant to 37 C.F.R. g 251.53, the undersigned members of the Copyright

Arbitration Royalty Panel hereby submit the Panel's Report to the Librarian of Congress.

L INTRODUCTION

A. SUBJECT OF THE PROCEEDING

This is a rate adjustment proceeding convened under 27 C.F.R. g 251 et seq.,

pursuant to which this Copyright Arbitration Royalty Panel ("CARP" or "the Panel") has

been empanelled to set compulsory license fees for eligible'onsubscription digital audio

'here is dispute as to whether traiisinissions by certain parties to this proceeding (alleged to be
"interactive" services and thus not eligible for licenses under 17 U.S.C. 114(d)(2)) meet the
definition ofeligible nonsubscription transmissions. However, the Copyright Office has ruled
that "the Panel's responsibility is to ... set appropriate rates, and not to discern whether a
particular service meets the eligibility requirements for using the license." 65 Fed. Reg. 77292,
77333 (Dec. 11, 2000). See also Docket No. 2000-9 DTRA 1 & 2, Order ofJuly16, 2001, at 5-7,

pj
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transmissions of sound recordings as provided ifor ~in $ 114 ofI the Digital Millerinium

Copyright Act ("DMCA"'), as well as for the making of ephemeral copies to facilitate

such transmissions, as provided for in ) 112 of the DMCA. This CARP is setting fees for

two license periods: (a) October 28, 1998 - December 31, 2000, and (b) January 1, 2001

- December 31, 2002.

The subject matter underlying this proceeding — access to music — spans from

ancient antiquity to state-of-the-art technologyi Humankirid's aftinity for music extends

from ancient campfires to today's capacity to transmit music across vast distances and

hear it played with remarkable fidelity. The Panel is cognizant that the decision it renders

today could significantly affect citizen access to music for years to come.

B. PARTIES TO THE PROCEEDING

The current parties to this proceeding are: (i) the "Webcasters,"'amely,

BET.corn, Comedy Central, Echo Networks, Inc. ("Echo'"), Listen.corn, Live365.corn,

MTVi Group, LLC ("MTVi"), lvlyplay,, Inc. ("IMyPlag"), NetRadio Corp. ("NetRadio"),

Radio Active Media Par&tners, Inc. ("Radio.AMP"), Radio'Wave.corn, Inc.

("RadioWave"), Spirtner Networks Inc. ("Spinner.corn"), and. XACT Radio Network

LLC ("XACI '); (ii) the FCC-licensed radi&o Broadcasters, namely, Susquehanna Radio

9 (hereinafter, orders ofboth the Copyright Office ~andi the panel .tin this docket shall be

cited as "Order of'ollowed by the date of the order and page number).

't the outset of the proceeding, Webcaster parties also included Coollink Broadcast Network,

Everstream, Inc., R&icanta, Inc., Launch Media, Inc., M«tsicMatch, Inc, Uniivision Online, and

Westwind Media.corn, Inc, which have since withdrawn or been dismiissed from the proceeding.

National Public Radio ("NPR") reached a private settlement with RIA A. Because RL'&&A,

AFTRA, AFM„and AFIM propose the, same rates and take snnilar positions on most issues, they

are sometimes referred to collectively as "RIAA" or "Copyright Owners and Performers" for

convenience. Similarly, Webcasters, Broadcasters, and the Business Establishment Services are,
sometimes referred to collectively as "the,'Services."
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Corporation, Clear Channel Communications Inc., Entercom Communication

Corporation, Infinity Broadcasting Corporation, and National Religious Broadcasters

Music License Committee (collectively" the Broadcasters"); (iii) the Business

Establishment Services, namely, DMX/AEI Music Inc. (also referred to as "Background

Music Services"); (iv) American Federation of Television and Radio Artists ("AFTRA");

(v) American Federation of Musicians of the United States and Canada ("AFM"); (vi)

Association For Independent Music ("AFIM"); and (vii) Recording Industry Association

of America ("RIAA").

The Webcasters are internet services that each employ a technology known as

"streaming," but comprise a range of different business models and music programming.

See e.g., Written Direct Testimony of Zittrain at 2, Tr. 6917-33 (Mills); Tr. 4025-29

(Lyons); Tr. 4554-77 (Porteus); Tr. 7277-97 (Roy); Tr. 8151-90 (Jeffrey).

The Broadcasters are commercial AM or FM radio stations that are licensed by

the Federal Communications Commission ("FCC").

'he Webcasters'ctivity, sending music or other audio programming over the Internet to the

listener's computer, is known as "streaming" because the webcaster "streams" packets of
digitized transmissions in a time-dependent, location-dependent manner. See Griffin W.D.T. 4-8.

To the listener, it seems like traditional radio, but unlike radio signals that are "broadcast," the

streams are transmitted to individual recipients. The recipient's computer receives the streamed

packets, ieasseinbles them, and plays them back via common software programs known as
"players." See id. Unlike "downloads," which may be permanently stored in the recipient's

computer, the digits of streamed music are designed to be used once and then discarded. See id

'ereinafter, references to written direct testimony shall be cited as "W.D.T" preceded by the last

name of the witness and followed by the page number. References to written rebuttal testimony

shall be cited as "W.R.T" preceded by the last name of the witness and followed by the page
number. References to the transcript record shall be cited as "Tr." followed by the page number

and the last name of the witness. References to proposed findings of fact and conclusions of law

shall be cited as "PFFCL" preceded by the name of the party that submitted same and followed by

the paragraph number. References to reply proposed findings of fact and conclusions of law shall

be cited as "RPFFCL" preceded by the party and followed by the paragraph number.

1.3
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The Business Establ.ishment Services, DMX/AEI Music,", deliver sound recordings to

business establislunents for the enjoyment of the kstablistunentsl customers. See Knittel

W.D.T. 4

RIAA is a trade association representing record companies, i~ncluding the five

"majors" and nuinerous "independent" labels. Its SoundExchange division has been

designated by RIAA member copyright owners (who account for about 90'i'0 of all sound

recordings legitimately distributed in the United States) as the non-exclusive agent to

collect and to distribute Section 112 and 114 royalties. See Rosen W.D.T. 4; Tr. 438-39

(Rosen).

AFTR'A, the American Federation of TeleVisiOn and Radio Artists, is a national

labor organization representing performers and netwspersons. Se@ Tr'. 2830 (Himelfarb).

AFM, the American Federation of Musicitins) is a labor,'organization representing

professional musicians. See Bradley W.D.T. l.

AFIM, the Association For Independent Music, is a trade associ.ation representing,

independent record companies, wholesalers, distributors and retailers. See Tr. 2830

(Himelfarb).

C. THE STATUTORY BACKGROUND'.
Music Co~r~ihit L,aw in (~enerall

Section 102 of the Copyright Acct of 1976 identifies various categories of works

that are eligible for copyright protection. See 17 O'.S.C. $ 102. These include "musical

works" and "sound recordings." Id. at Section 102(2) and 102(7). The term "musical

'MX/AEI Musiic is the successor company resulting from a merger between AEI Music

Network, Inc. ("AEI") and DlviX Music, Inc. ("DMX").

[ g7
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work" refers to the notes and lyrics of a song, while a "sound recording" results from "the

fixation of a series of musical, spoken, or other sounds." Id. at Section 101. Thus, for

example, the compact disc ("CD") entitled 8'hitney Houston's Greatest Hits contains

Whitney Houston's rendition of I Will Always Love You and the CD entitled Jolene

contains Dolly Parton's rendition of I Will Always Love You. Sherman W.D.T. 3-4. Each

of the two renditions constitute distinct sound recordings and both the sound recordings

and the single underlying musical work are "fixed" in the two CDs. See id. There are

separate copyrights in each sound recording of I Will Always Love You and these

copyrights are separate from the copyright in the underlying musical work. See id.

The copyright owner receives a bundle of exclusive rights including

"performance" rights and "reproduction and distribution" rights. See 17 U S C. $ 106.

Copyright owners of musical works are granted the exclusive right "to perform the

copyrighted work publicly." Id. at 106(4). So, for example, the copyright owner has the

exclusive right to authorize, or license, a radio broadcaster to publicly perform the

musical work — to play a CD containing the copyrighted musical work such as I Will

Always Love You over the radio. See Sherman W.D.T. 6-7. However, the Section 106(4)

performance right does not extend to sound recordings. Accordingly, the broadcaster that

publicly performs (broadcasts) I Will Always Love You must be licensed by the copyright

owner of the musical work, but need not be licensed by the copyright owner of the sound

'ongwriters who create musical works generally assign an interest in their copyrights to musical
publishers who typically pay the songwriter an advance and a share of royalties that they collect
for licensing the musical work. See Sherman W.D.T. 11-12. Songwriters and publishers typically
bifurcate the administration of their rights. Performance rights in musical works are administered
in the United States by three performing rights societies ("PROs") — the American Society of
Composers, Authors and Publishers ("ASCAP"); Broadcast Music, Inc. ("BMI"); and SESAC,
Inc. See.id at 13. The PROs typically enter into licensing agreements on behalf of their member
songwriters and publishers with thousands of businesses that perform musical works. The PROs



recording. See id. Sections 106(1) and 106(3) grant copyright owners exclusive rights

"to reproduce the copyrighted work in copies or phonorecords" and to "distribute copies

or phonorecords of the copyrighted work to the public by. sale ...." 17 U.S.C. $ 106(I), (3).',

Musical works may be reproduced and distributed within the meaning of Sections 106(1),.

(3) in three principal ways: (a) mechanical reproductions i- the recording of a musical;

work on a CD, cassette, computer file or other phonorecord; (b) synchronizations — the

recording of a musical work on a soundtrack af a motIon ipictureior other audiovisual

work; and (c) print — the printing of a musical work on sheet music or in books. See

Sherman W.D.T. 9.

Z. The DPRA

In 1995, Congress enacted the Digital Performance Right in Sound Recordings

Act ("DPRA"), which added a new Section 106(6) to,the,Copyright Act. That provision

grants copyright owners of sound recordings the exclusive right ".to perform the

copyrighted work publicly by means of a digital audio transmission.".See 17 U.S.C.

$ 106(6) (emphasis added). This grants record companies and artists a new:right: the:

generally grant "blanket licenses" that permit the licensee tb peKorin aity rhusiM works within
their repertories for a set license fee, as well as more limited licenses for specific purposes. See id.,

Publishers typically handle the licensing of reproduction and distribution rights in musical works i

through The Harry Fox Agency.

'ecord companies normally handle the licensing of the copyright;rights in their sound
recoahngs. But, as previously mentioned, a division ofRIAA known as SoundExchange acts:on .

behalfofmany record companies, including all of the majors, to license performance and
reproduction rights that are subject to the statutory llicehsesl in Section 112 and i114. See Sherinan
W.D.T. 14.

'he rights to authorize the recording and distribution of the phonorecord to the public are

commonly referred to as "mechanical rights." See id. i

The rights to authorize these reproductions and disuibutions are commonly referred to as"sync'ights."

See id.
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right to receive royalties when sound recordings are transmitted ("performed") over the

internet. However, Congress limited this new Section 106(6) digital performance right

through certain exemptions that it set forth in an amended Section 114 of the Copyright

Act including, among others, exemptions for (a) nonsubscription broadcast transmissions;

(b) retransmission of broadcast radio stations within 150 miles of their transmitters; and

(c) transmissions to business establishments. See 17 U.S.C. ) 114 (d)(1).

Congress also amended Section 114 to create a new compulsory license for

certain subscription digital audio services, which transmit sound recordings to cable

television and Direct Broadcast Satellite subscribers on a non-interactive basis. See 17

U.S.C. )114(d)(2). The compulsory license permits the services, upon compliance with

certain statutory conditions, to make those transmissions without obtaining consent from,

or having to negotiate license fees with, copyright owners of the recordings. Id. Congress

established procedures to facilitate voluntary negotiation of rates and terms for the

subscription services compulsory license. This included a provision authorizing

copyright owners and services to designate common agents on a nonexclusive basis to

negotiate licenses — as well as to pay, to collect, and to distribute royalties — and a

provision granting antitrust immunity for such actions. See RIAA Exhibit 113 DP (setting

forth Sections 114 and 801 of the Copyright Act as enacted in the DPRA); Sherman

W.D.T. 23-24.

Absent agreement, the Copyright Office must convene a CARP to recommend

royalty rates and terms for adoption by the Librarian of Congress. Congress directed the

CARP to set a royalty rate for the subscription services'ompulsory license that achieves

the policy objectives in Section 801(b)(1) of the Copyright Act. Id.



Under the DPRA, copyriIght owners must allocate one-half of the compulsory

licensing royalties that they,receive from the subscription services compulsory license to i

recording artists. Foity-five percent of the royalties must be allocated to featured artists;

2'/z percent of the royalties must be distributed by AFM to non-featured musicians; and

2'/z percent of the royalties must be distributed by AFTRA to non-featured vocalists. See

17 U.S.C. ) 114(g).

3. The DIMCA

After passage of the DPRA, a dispute arose concerning the proper treatment of

webcasters who stream sound recordings on a nonsubscription basis, The webcasters

argued that they were exempt under the DPRA from the Section 106(6) digital

performance right. The recording industry, on the, otller ItianrI, took tIhe position that the

DPRA did not exempt webcasters and that webcasters were required to obtain the consent,

of copyright owners of the sound recordings that they transmit over the internet. See

Sherman %.D.T. 24; Tr. 321 (Sherman).

Congress resolved that dispute in 1998 with the passage of the DMCA. It made

clear in the DMCA that webcasting is subject to the Section 106(6) digital performance

right and that welx:asters who transmit sound recordings on an iwtemcrive basis, as

defined in Section 114(j), must obtaiin the consent of, andt negotiate fees with, individual

owners of those recordings. However, webcasting would be ieligible for compulsory

licensing when done on a non-iirteriactive basis. Accordingly, Congress created a new

compulsory license in Sections 114(d)(2) Z~ (f)(2) for "eligible nonsubscriptioii

transmissions," which include non-iinteractive transmissions of sound recordings by

webcasters. 17 U,.S.C. $ 114(d)(2). To qualify for that compulsory license, the webcaster

I sf
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must comply with several conditions in addition to those that the DPRA applied to

subscription services. As with the subscription services royalties, webcaster royalties are

allocated on a 50-50 basis to copyright owners and to performers. See generally Sherman

W.D.T. 24-28; RIAA Exhibit 114 DP at 79-91 {DMCA Conference Report); Bonneville

International Corp. et al v. Peters, 153 F. Supp. 2d 763, 768-69 (E.D.Pa.2001), appeal

pending.

Congress adopted the DPRA voluntary negotiation and CARP procedures for the

DMCA webcaster performance license. See 117 U.S.C. $ 114(e),{f). However, it

changed the statutory standard by which a CARP must set rates and terms for the

webcaster compulsory license. Congress provided that the CARP must adopt rates and

terms for the webcaster performance license that "most clearly represent the rates and

terms that would have been negotiated in the marketplace between a willing buyer and a

willing seller." 17 U.S.C. $ 114(f)(2)(B).

Congress also recognized that webcasters who avail themselves of the Section

114 license may need to make one or more temporary or "ephemeral" copies of a sound

recording in order to facilitate the transmission of that recording. Accordingly, Congress

created a new compulsory license in Section 112(e) for such copies and extended that

compulsory license to services that transmit sound recordings to certain business

establishments under the Section 114{d)(l)(C)(iv) exemption created by the DPRA. See

generally Sherman W.D.T. 24-28; RIAA Exhibit 114 DP at 89-91 (DMCA Conference

Report).

Again, Congress adopted the DPRA voluntary negotiation and CARP procedures

for the Section 112 ephemeral license. 17 U.S.C. 112(e)(2),(3). And Congress again



directed the CARP to set rates and terms for this license that meet the willing

buyer/willing seller standard applicable to the Section 114 webcaster performance

license. 17 U.S.C. $ 112(e)(4).

Il. THE PROCEEDINGS

A. PRE-HEARING PROCEEI)INGS

Pursuant to Section 114(f)(4)(B)(i), on September 20, 19'99, the Co!pyright Office

directed eligible nonsubscription services, that wish to rely upon the Section 114

compulsory license, to file appropriate notices with the Copyright Office by October 15,

1999 or, if they had not yet launched, prior to their first traniimission. See 64 Fed. Reg.

50758 (September 20, 1999). As of early 2001, initial notices were! filed for nearly 2,300

web sites, of which 1557 were filed by AM/FM broadcast radio ~stations. See RIAA

Exhibit 126 DP; Marks W.D.T. 4.

Pursuant to the six-month voluntaiy negotiation provision of the DIVICA, on

November 27, 1998,, the. Librarian initiated a voluntaip negotiation period covering the

timeframe October 28, ll998 through December 31, 2000. See 63 Fed. Reg. 65555

(November 27, 1998). On January 13, 2000, the Lib!rarian ihitiated a second six-month

period for the parties to negotia!te voluntary rates and terms covering January I, 2001

through'December 31, 2002. See 65 Fed. Reg. 2194 (January 13, 2000). IUD,

designated by vitally all of its members and several non-member record labels as their

nonexclusive, common negotiating agent (see Tr. 321-22 (Sherman); Sherman W.D.T.

23-24), reached agreements with 26 webcasters during and subsequent to these two

formal negotiation periods. However, apparently! because an industiy-wide agreement

had not been reached, RIAA petitioned the Copyright Office on July 23, 1999 to

I
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commence the CARP process for the period October 28, 1998 through December 31,

2000. On August 28, 2000 RIAA filed a second petition covering the period January 1,

2001 through December 31, 2002.

In response to RIAA's petitions, the Copyright Office directed interested parties

to file notice of their intent to participate in the 1998-2000 CARP proceeding and the

2001-02 proceeding. See 64 Fed. Reg. 52107 (Sept. 27, 1999); 65 Fed. Reg. 55302 (Sept.

13, 2000); 65 Fed. Reg. 77393 (Dec. 11, 2000). RIAA, AFIM, AFM, AFTRA, about 43

webcasters, and 82 broadcasters filed notices of intent to participate. NPR filed notices to

participate on its own behalf and on behalf of non-commercial public radio stations

qualified for funding from the Corporation for Public Broadcasting. AEI and DMX

(prior to their merger) also filed separate notices of intent to participate.

B. THE DIRECT CASES

On April 11, 2001, RIAA filed its direct case. AFM, AFTRA and AFIM also

submitted direct cases and supported RIAA's proposed rates. Twenty-five Webcasters

and Broadcasters submitted direct cases. NPR submitted a separate direct case and a

separate rate proposal covering public radio stations. AEI and DMX submitted direct

cases and a Section 112 rate proposal for organizations that transmit sound recordings to

business establishments.

The Panel conducted 31 days of hearings on the direct cases, commencing July

30, 2001 and ending September 14, 2001. A total of49 witnesses testified.

RIAA presented the following witnesses during the direct case hearings: Cary

Sherman, Executive Vice President and General Counsel, RIAA; Hilary Rosen, President

and Chief Executive Officer, RIAA; Linda McLaughlin, Vice President, National
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Economic Research Associates, Inc. ("NERA"); David A~ltsc~hul,~ Vice Chairman and

General Counsel of Warner Bros. Records; Paul Katz,'e'nior'i'ce President of Business .

Affairs for Zomba Music Publishing and Zomba Recording Corporation; Charles

Ciongoli, Senior Vice President of Finance, Universal Music Group; James Griffin, Chic(

Executive Officer, Cherry Lane Digital, LLC; Rori Wilcox, SeniOr Vice President,'usiness

Affairs and Administration, Sony Music) U.S. ahd ExeCutike Vied President,'usiness

Affairs and New Technology, Sony Music Hntettairtmeht Ihc.; Paul Vidich,

Executive Vice President, Strategic Planning and Busines's Development, Warner Mus)c

Group.; LaVeine Evans, Senior Vice President and General Counsel', Legal and Business'ffairs,BMG Entertaiiunent, Anthony Pipitone, President, Wartier Special Products,'nc.;Lawrence Kenswil, President, Universal eLabs, Universal Music Group; Dr.

Thomas Nagle, Chairman, Strategic Pricing Group, Inc.; Jay Samit, Senior Vice

President, New Media, EMI Recorded Music; Steven Wildman, Professor of Economics

and Telecommunications studies at Michigan State University; Robert Yerman, Director

of Intellectual Property Practice for LECG, LLC; and Steven Maiks,'Senior Vice

President, Business and Legal Affairs, RIAA.

The following witnesses testified on behalf~of AF7RA~ during the direct case

hearings: Greg Hessinger, National Executive Direjctok of lAFl'RA: J~ifer %ames,

recording artist; and AFM presented testimony from Harold Bradley, recording artist;

Kevin Dorsey, background vocalist and arranger. AFIM pres0nted testimony from Gary

Himeltarb, Founder, RAS Records.

Webcasters and Broadcasters presented the following witnesses during the direct

case hearings: Professor William Fisher, Harvard Law School; Joe Lyons, Director of

f127
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New Business Development, Comedy Central; Michael Wise, Chief Financial Officer,

NetRadio; David Pakman, President of Business Development and Public Policy, My

Play; Brad Porteus, Vice President of MTVi Radio and General Manager of Internet

Radio Operations for MTVi.; Rob Reid, Chairman, Listen.corn; Quincy McCoy, Vice

President of Radio and Music Programming, MTVi SonicNet; Fred Mclntyre, Executive

Director. Business Development, AOL Music, Spinner.corn; Dan Halyburton, Senior VP,

General Manager, Group Operations, Susquehanna Radio Corporation; Professor

Michael Mazis, Kogod School of Business, American University; Michael Fine,

Consultant; James P. Donahoe, Senior Vice President, Clear Channel Broadcasting;

Professor Jonathan Zittrain, Harvard Law School; Paul Kempton, Founder and Senior

Partner, Media Matrix Partnership; Adam Jaffe, Professor of Economics, Brandeis

University and Chair of the Department of Economics and the Chair of the University

Intellectual Property Policy Committee; Scott Mills, COO and Executive Vice President,

BET Interactive LLC; David Juris, President and CEO, XACT Radio; Tuhin Roy,

Executive Vice President of Strategic Development, Echo Networks, Inc.; Charles

Moore, Vice President of Business Development, RadioActive Media Partners; Stephen

Fisher, Executive Vice President and Chief Financial Officer, Entercom Communications

Corp.; Dan Mason, President, Infinity Radio; Nathan Pearson, President and CEO,

Radiowave.corn; John Jeffre, Executive Vice President ofCorporate Strategy and

General Counsel, Live365 Inc.; and Joe Davis, Senior Vice President for Operations,

Salem Communications.

Webcasters and Broadcasters submitted, but subsequently withdrew written direct

testimony from the following witnesses: David Bean, Vice President of Programming,



/
Music Match, Inc.; Robert Ohlweiler, Senior Vice President of Business Developmeiit,

Music Match, Inc.; Diego Ruiz, Vice President and General Manager, Univision Online, .

Inc.; Clifton Gardiner. President of Westwind Division, Radio One.Networks, Inc.;

Michael Peterson. Senior Vice President, Coollink Broadcast Network; Steven McHa'le, 'o-Founder,President and Chief Executive Officer,lEverstr'earn, Inc.; Eric Snell, Chief

Financial Officer, Incanta, Inc.; Robert D. Roback, President, Co-Founder, and Director,'aunchMedia, Inc.; and David Goldberg, Chief Executive Officer,: Launch Media, Inc.

See June 25, 2001 Order (Music Choice, Incanta land Evterstt'eattt); Aug. 3,,2001 Order

(Music Match); Aug. 29, 2001 Order (Univision ~Online iand Westwindh); Sept.; 14 Order I

(Coollink); Tr. 13242-43 (Launch). Webcasters also had submitted written testimony

from Alanis Morisette, a recording artist. By agreement of the parties, the Panel received

that written testimony into evidence without Ms. Morisette presenting oral testimony: at:

the direct case hearings. See Tr. 9862.

The following witnesses testified on behalf of the Business Establishment

Services: Barry Knittel, President ofAEI Music Markets Worldwide, and Doug Talley,

Chief Technical Officer, AEI/DMX. DMX had submitted written testimony from Lon

Troxel, its President and Chief Executive Officer, but that testimony was withdrawn. See,

Tr. 6571.

The following witnesses testified on behalf ofNPR during the direct case

hearings: Kenneth Stern, Executive Vice President, NPR, and Dr. Jane Murdoch, Vice

President of Charles River Associates.
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C. THE REBUTTAL CASES

The parties filed written rebuttal cases on October 4, 2001. The Panel conducted

ten days of rebuttal hearings, commencing October 15, 2001 and ending October 25,

2001. A total of 26 witnesses testified.

The following rebuttal witnesses testified on behalf of RIAA during the rebuttal

hearings: Barrie Kessler, Executive Director, Internal Operations and Data Management,

Sound Exchange; Michael Williams, Executive Vice President of Finance and

Operations, RIAA; James McDermott, Senior Vice President, New Technology and

Electronic Music Distribution, Sony Music, U.S.; Lawrence Kenswil, President,

Universal eLabs, Universal Music Group; Dr. Thomas Nagle, Chairman, Strategic

Pricing Group, Inc.; Professor Richard Seltzer, Howard University; Dr. George Schink,

Director LECG, LLC; Steven Marks, Senior Vice President, Business and Legal Affairs,

RIAA; and Professor Steven Wildman, Michigan State University. RIAA had submitted

written rebuttal testimony from Deane Marcus, Senior Vice President, Strategic Planning

4 Business Development, Warner Music Group; Carmine Coppola, Vice President and

Chief Financial Officer, Sony Music International; and Prescott Price, Senior Vice

President, Finance, EMI Group. By agreement of the parties, the Panel received that

written testimony into evidence without those witnesses testifying at the rebuttal

hearings. RIAA also submitted written testimony from Mark Ansorge, Vice President

and Associate Counsel, Warner Music Group, Inc., but that testimony was subsequently

withdrawn. See Tr. 13234.

AFTRA and AFM submitted written rebuttal testimony from Greg Hessinger,

National Executive Director of AFTRA.
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The following w,itnesses testified during rebuttal on behalf of the Webcasters and'roadcasters:Cindy Charle., MTVi; Charles Moore, Vice President of Business

Development, RadioActive Media Partners, Inc.; Ronald Gertz, President and CEO,

Music Reports, Inc.; Michael Fine, Consultant; Profe.sor William Fisher, Harvard Law

School; Professor Michael Mazis, Kogod School of Business, American University;

David Fagin, recording artist; Professor Jonathan Zittrain, Harvard Law School; and

Professor Adam Jaffe, Brandeis University.

NPR submitted written rebuttal testimony from Dr. Jane Murdoch, Vice-

President, Charles River Associates. By agreement of the parties, the Panel received that

written testimony into evidence without Dr. Murdoch's testifying at, the rebuttal hearings.

See Tr. 12393.

Shortly before the conclusion of the direct case evidentiary hearings, the Panel

invited each of the 26 webcasters who Ihad entered into voluntary agreements with RIAA

to testify during the rebuttal hearings. Seven of the 26 RIAA licensees subsequently

testified during the rebuttal hearings: Bruce Bechtold, President and CEO,

Cybertainment; David Mandelbrot, Vice President and General Manager, Entertainment

Division, Yahoo!!, Inc.; Wolfgang Spegg, President and CEO, musicmusicmusic; Scott

Purcell, Founder andi CEO, 'OnAir Streaming NeNvorks, inc.t John Heilbronn, President,

Cablemusic Network, Inc.; Matthew Hackett, Founder and CEO, Kickradio.corn; Jim

Junkala, President and COO, Multicast Technologies; and Randy Freedman, Counsel,

Multicast Technologies.

Lists of exhibits offered during the direct case and the rebuttal case hearings are

attached hereto as Appendix C and Appendix D, respectively.
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Hearings in this proceeding were interrupted twice by tragic external events. On

the morning of September 11, 2001, the Library of Congress building in which the

hearing was being conducted was evacuated abruptly by Capital Police; fortunately, the

hearing was able to be resumed the following morning. Subsequently, on October 17,

2001, the rebuttal hearing was again interrupted due to fear of anthrax contamination, and

the proceedings had to be relocated for eight days. The Panel wishes to express its

appreciation and admiration for, and commend the thoughtfulness of, counsel for the

parties and the legal staff of U.S. Copyright Office, whose conduct reflected the highest

degree of consideration and professionalism throughout these difficult periods.

D. THE SUSPENSION OF PROCEEDINGS

On November 8, 2001, the parties jointly moved the Copyright Office to suspend

the CARP proceedings for the period November 9, 2001 through December 2, 2001. The

purpose of the suspension was to permit the parties to engage in settlement negotiations.

By Order dated November 9, 2001, the Copyright Office granted the motion and set

February 20, 2002 as the deadline for the submission of the final CARP Report. The

negotiations resulted in a confidential settlement agreement between NPR (National

Public Radio) and RIAA. The parties also reached an accord respecting all non-rate

terms, excepting one contested issue relating to the designation of an agent to receive and

distribute royalties in the circumstance where a copyright owner has not made a

designation. Pursuant to joint request of the parties, on December 20, 2001, the Panel

issued an order to reopen the record for the limited purpose of admitting into evidence the

agreed-upon terms.
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E. POST-HEARING SUBMISSIONS AND ARGUMKNTS

Following resumption of the proceedings, the parties submitted Proposed

Findings of Fact and Conclusions of Law, Replies, thereto, and various other memoranda,

pursuant to schedules established by the Panel, On December 20, 2001 and January 11,

2002, the Panel heard two days of oral arguments pregentj:d 4y ct~ungel for the parties.,

F. THE ENORMITY OF THE RECORD

This proceeding has spawned one of the most voluminous records in CARP

history. It includes a written transcript approachittg li5,090 pageos, romany thqusyng of,

pages of exhibits, and over 1000 pages of post;hearing submissions by extraordinarily;

able counsel. In these pages, the parties have raised literally 'hundreds of contentions:,

relating to statutory construction, economic theory, technology, particulars of their

respective industries, and a host of other subjects. i Addressing all of,.these individual

contentions, and the evidence supporting or contradicting earth, ground generate, a final;

report of hundreds, perhaps thousands of pages. Such an endeavor is not required, nor,,is i

it practicable within the time constraints imposed under 37 C.F.g. $ ,25 1,.53(a).,

Accordingly, in this Report the Panel attempts to articulate only the principal

grounds upon which our determinations are based, Ofcopra, in, arriving at these

determinations, the Panel has carefully considered all of the parties'vidence and

arguments. To the extent this Report comports with a p~i~lar~proposed findjng pf a

party, we accept that proposed finding. To the ex)cut~ it dpes~nott wq reject that proposed

finding.
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Ill. THE STATUTORY CRITERIA FOR SETTING RATES AND TERMS

A. SECTION 114(fl(2)

1. The Statutorv Lanuuaae

The criteria for setting rates and terms for the Section 114 webcaster performance

license are enunciated under 17 U.S.C. g 114(f)(2)(B), which provides in pertinent part:

In establishing rates and terms for transmissions by eligible nonsubscription
services ..., the copyright arbitration royalty panel shall establish rates and

terms that most clearly represent the rates and terms that would have been

negotiated in the marketplace between a willing buyer and a willing seller.

In determining such rates and terms, the copyright arbitration royalty panel
shall base its decision on economic, competitive and programming
information presented by the parties, including-

(i) whether use of the service may substitute for or may promote the

sales of phonorecords or otherwise may interfere with or may enhance the

sound recording copyright owner's other streams of revenue from its sound

recordings; and
(ii) the relative roles of the copyright owner and the transmitting

entity in the copyrighted work and the service made available to the public
with respect to relative creative contribution, technological contribution,
capital investment, cost, and risk.

The statute further directs the Panel to set "a minimum fee for each type of

service" and grants the Panel discretion to consider the rates and terms for "comparable

types ofdigital audio transmission services and comparable circumstances under

voluntary license agreements" negotiated under the voluntary negotiation provisions of

the statute. 17 U.S.C. $ 114(f)(2)(B).

2. The Relationship of the Statutory Factors to
the "Willing Buver/Willing Seller" Standard

The meaning of the "willing buyer/willing seller" standard was the subject of

considerable testimony and argument. Indeed, prior to the hearing, dispute arose

regarding the appropriate relationship between the statutory factors identified in f 114
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(f)(2)(B)(i) and (iii), and the willi,ng buyer/willing seller standard enuncia.ted in the statute.

In response to the written direct testimony of Services'itness William Fisher, RIAA

filed a motion for declaratory ruling seeking clarification of the statutory standard. In an

order issued on July 16, 2001, the Librarian ruled as follows:

The statutory standard set forth in section 114(f)(2)(B)
requires the Panel. to tletermine the rates that a willing seller
and a willing buyer would agree upon through voluntary
negotiations in the marketplace. The Panel must use the
"willing seller/willing buyer" standard to set rates for all
non-interactive, nonsubscription transmissions made under
the section 114 license, including those within 150 miles of
the broadcaster's transmitter.

In mahng its determination, the arbitrators should consider
the two factors listed in section114(f)(2)(B)(i) and (ii), but
they should not limit their deliberations to these factors
alone. Neither factor defines the standard for setting the
rates. See., H.R. Rep. No. 105-796, 105'" Cong., 2d Sess.
86 (1998) ("The test applicable to establishing rates and
terms is what a willing buyer and willing seller would have
arrived at in marketplace negotiations. 'In making that
determination., the copyright arbitration royalty panel shall
consider economic, competit:ive and programming
information presented by the parties including, but not
limited. to, the factors set forth in clauses (i) and (ii)."). To
the extent that a party's testimony is relevant to the analysis
of what a will:ing buyer/willing seller would accept in the
marketplace, it should be considered.

Order of July 16, 2001 at 5.

For further guiidnice in setting royal'ates that reflect the "willing buyer/willing

seller" standard, the Librarian referred the Paneil to his decision in the satellite rate

adjustment prcceeding. See id. In construing parallel language of 17 U.S.C.

)119(c)(3)(D), the Librarian declared that "econorr6c, competitive and programming

information" must be considered by the Panel "if it were relevant to determining fair

market value" but the weight to be accorded each factor depended upon its relative

;IA-039i4



significance to a determination of fair market value. 62 FR 55742, 55746-47 (October

28, 1997).

Accordingly, the willing buyer/willing seller standard is the only standard to be

applied. The two factors enumerated in the statute do not constitute additional standards

or policy considerations. Nor are these factors to be used after determining the willing

buyer/willing seller rate as bases to adjust that determination upward or downward. The

statutory factors are merely factors to be considered, along with any other relevant

factors, in deie"mining rates under the willing buyer/willing seller standard.

3. The Nature of "The Marketnlace"

The parties agree that the directive to set rates and terms that "would have been

negotiated" in the marketplace between a willing buyer and a willing seller reflects

Congressional intent for the Panel to attempt to replicate rates and terms that "would have

been negotiated" in a hypothetical marketplace. See e.g., RIAA PFFCL Q 77-82,

Webcasters PFFCL Q 17-26. The parties further agree that the "buyers" in this

hypothetical marketplace are the Services (and other similar services) and that this

marketplace is one in which no compulsory license exists. See id. See also

Noncommercial Education Broadcasting Rate Adjustment Proceeding 63 FR 49823,

49835 (September 18, 1998) ("It is difficult to understand how a license negotiated under

the constraints of a compulsory license, where the licensor has no choice but to license,

could truly reflect fair market value.") But they bitterly dispute the identities of the

"sellers" in this hypothetical marketplace.

RIAA asserts that a single collective of sound recording copyright owners (such

as RIAA), offering a blanket license for sale, must be the appropriate seller in the
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hypothetical marketplace we seek to replicate. See RiIAA PFFGL gi94.i Consequently,,

RIAA argues that the 26 voluntary agreements it recently negotiated with various

webcaster licensees, pursuant to Section 114(f)(2)(A), would serve. as perfect

benchmarks. See RIAA PFFCL (Introduction at 1).:

The Services'erception of the sellers, in the hypothetical marketplace envisaged

by Congress, is starkly different. They assert that RIAA's v'isian "would eviscerate ti!te

protections sought by the Justice Department and implemented by Congress to prevent

the exercise of market power [by the RIAA or the record cotnpanies]."! Webcasters

PFFCL $ 26. By contrast, the Services seem to envisiona theoretical world of perfect

competition. Accordingly, they press the notion,of a theoretical "competitivemarket'I'here
the sellers consist of a "non-trivial number" of collectives (essentially, multiple

RIAAs) in competition with each other, with each offering a blanket license consisting of

all copyrighted sound recordings.'r. 11667-69 (Fisher); Tr. 6431, 6659,; 6603-05,

12704 (Jaffe). See also Webcasters PFFCL $$ 20-26.

The Panel rejects the Services'iew. We recognize i that ani antitrust exemption

was required to enable RIAA to act as a non-exclusive, common agent in negotiating

agreements under the statutory license at issue here. i In the absence ofa compulsory

license, even if the designation of the single common agent were non-exclusive,

extraordinary market power would be concentrated in that sirtgle entity& However~ in the:

hypothetical marketplace, where no compulsory license would exist, RIAA would nor

enjoy such an exemption and services would necessarily negotiate directly with the

r ecord companies. Indeed, numerous internet services, which were not eligible for

In support of this theory, the Services cite ASC'AP v. Showlime/The Movie Channel, Inc., 9il2

F.2d 563 (2d Cir. 1990).
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statutory licenses, and at least one that was eligible — ='id reach agreements

with individual record companies." See e.g., RIAA PFFCL $$ 167-69, Appendix A. See

also l,".: A~

.,'oreover,
we see no Copyright Office or Copyright Royalty Tribunal precedent

for the Services'competitive market" construct in the compulsory license context.

Perhaps upon a showing that the record companies themselves, or even the majors, could

exert oligopolistic power, we would be tempted to import the ASCAP v. Showrime (see

n.10 supra) concept of multiple licensing collectives, each selling the same product.

However, no record evidence supports this proposition. 'inally, it is difficult to

imagine the practicality of competing licensing collectives each offering full blanket

licenses, and the Services could offer no example of such circumstances existing in the

real world. See Tr. 6612 (Jaffe).

Neither, however, can the Panel fully adopt the RIAA stance. We recognize that

the hypothetical marketplace we seek to replicate would operate more efficiently, with

lower transactional costs, if a single collective designated by the services could negotiate

with a single collective designated by the record companies. Even if such designations

were nonexclusive, Congress clearly perceived antitrust concerns with such an

arrangement. Congress authorized antitrust exemptions respecting such negotiations only

within the context of the compulsory licenses. See 17 U.S.C. $ 114(e). See also

Webcasters PFFCL 'j[ 21, n.7, 8. Consequently, the record companies could not designate

" Of course, the existence ofa single negotiated agreement between one DMCA compliant

service and one record company does not establish that non-exclusivity alone would provide

adequate protection from RIAA market power. See discussion of "non-exclusivity" inPa.

" Indeed, contnuy record evidence was adduced. See Tr. 8978-83 (Murdoch) (sound recording

marketplace is a competitive marketplace).
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a single negotiation agent for non-statutory licenses, whether,non-exclusive or not.

RIAA's reliance upon the DPRA Senate Report (see RIAA RPFFCL $ 1:9, n.30) is:

misplaced. The Report does state that non-exclusivity, "should help", prevent RIAA from

demanding supra-competitive rates but, again, only in the context of the compulsory

license where RIAA can not withhold use of the c6pyhghted woi'ks. lId. Acicordingly..in

the hypothetical marketplace, where no compulsory license would exist to provide true

protection, we do not perceive the hypothetical seller to be RIAA. The appropriate

sellers would be the individual record companies. i

Thus, the Panel perceives the Section 114(I)(2) hypothetical marketplace as one

where the buyers are DMCA-eligible (also referred to as 'fDMCA-compliant") services,

the sellers are record companies, and the product being sold oonsistsiofblanket licenses

for each record company's repertory of sound recordings.

4. The Annronriate Willing Buver/Wllllnt Seller Rate

As noted, the statute directs us to "establish rates and terms that most clearly

represent the rates and terms that would have been negotiated in the marketplace." 17:

U.S.C. g 114(f)(2)(B) (emphasis added). In the hypothetical marketplace we attempt to

replicate, there would be significant variations, among both buyers and sellers, in terms

of sophistication, economic resources, business exigencies, and inyriad other factors.;

Moreover, these parties would be negotiating rates; for; newly created property rights with

no established pricing history.

One would, therefore, expect negotiations between diverse buyers and sellers to

generate not a uniform rate, but a range of negotiated rates reflecting, the particular

circumstance of each negotiation. See, e.g., Tr. 261,'8-20 (Nagle).. Congress surely

SA-0358



understood this when formulating the willing buyer/willing seller standard. Accordingly,

the Panel construes the statutory reference to rates that "most clearly represent the

rates...that would have been negotiated in the marketplace" as the rates to which, absent

special circumstances, most willing buyers and willing sellers would agree.

B. SECTION 112(e)

The criteria for setting rates and terms for the Section 112 ephemeral licenses are

enunciated under 17 U.S.C. $ 112(e)(4), which provides in pertinent part:

The copyright arbitration royalty panel shall establish rates that most clearly
represent the fees that would have been negotiated in the marketplace
between a willing buyer and a willing seller. In determining such rates and
terms, the copyright arbitration royalty panel shall base its decision on
economic, competitive, and programming information presented by the
parties, including—

(A) whether use of the service may substitute for or may promote
the sales of phonorecords or otherwise interferes with or enhances the
copyright owner's traditional streams of revenue; and

(B) the relative roles of the copyright owner and the transmitting
organization in the copyrighted work and the service made available to the
public with respect to relative creative contribution, technological
contribution, capital investment, cost, and risk.

As does Section 1 14, this section further directs the Panel to set "a minimum fee

for each type ofservice." 17 U.S.C.)112(e)(4). Although Section 112 does not explicitly

grant the Panel discretion to consider the rates and terms for comparable types of

services, it does explicitly grant discretion to "consider the rates and terms under

voluntary license agreements" negotiated under the provisions of the statute. 17 U.S.C. g

112(e)(4).

Accordingly, while the language of the two sections varies in minor respects, the

Panel interprets the criteria for setting rates and terms as essentially identical. See Order

ofJuly 16, 2001 at 5.
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IV. RATE PROPOSALS OF THE PARTIES FOR WEBCA.STING SERVICES

A. RIAA RATE PROPOSALS

The RIAA approach is simple and straightforward.. It offers as a benchmark the

agreements reached between the RIAA and 26 sepalratel welbcahterI which, RIAA alleges,

represent a broad range of webcaster business models and comparable circumstances. See

RIAA PFFCL (Introduction at 7-9). RIAA asserts that Ithese agreements, renegotiated,

during the statutorily prescribed period for voluntary negot'iations,'sea 63'Fed. Reg.

65555 (November 27, 1998), 65 Fed. Reg. 2194 (January 13, 2000), "involve the same:

~bu er, the same seller, the same right, the same copvriehted works, the same time period

and the same medium as those in the marketplace that the CARP must replicate."'IAA

PFFCL (Introduction at 8) (emphasis in original). RIAA further asserts that the rates and

terms established by these 26 agreements are corroborated,by substantial evidence of

record including, inter alia, the following:

(i) Approximately 115 agreements between'ndkvidual irecord companies'and

similar services

(ii) An analysis of intellectual property values under the criteria set forth in the

Georgia Pacific patent infringement case; and

" With the exception of the "same seller," the Panel concurs with this litany. As discussed supra,'n
the hypothetical marketplace, we view the seller a's ndt a Single mbnogliktic collective, but

rather the individual record companies. However, this distinction is xather minor because the
RIAA conducted its negotiations under circumstances where it could not exert monopolistic
power. The 26 agreements were all negotiated in "the shadow" of the compulsory license.
Hence, RIAA could not deny use of the copyrighted work tol anyl sertricelthal siniply filed th0
appropriate notice pursuant to Section 114(f)(4XB)(i). See 64 Fed. Reg. 50758 (September 20,
1999).

" Excepting one agreement with these agreements involved licenses for different
rights granted to non-DMCA compliant services. See RIAA.PFFCL.g 167-69, Appendix A. See
also
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(iii) An "economic value" estimation.

See Id. at 9.

Based upon these agreements, RIAA proposes the following rates for DMCA

compliant webcasting services:

(a) For basic "business to consumer" (B2C) webcasting services, either 0.4) for

each transmission of a sound recording to a single listener, or 15% of the service's gross

revenues;

(b) For "business to business" (B28) webcasting services, where transmissions

are made as part of a service that is syndicated to third-party web sites, 0.5) for each

transmission of a sound recording to a single listener; and

(c) For "listener-influenced" webcasting services,'here the transmissions are

partly influenced by the listener, 0.6$ for each transmission of a sound recording to a

single listener. See RIAA PFFCL (Appendix C) for a more detailed description of

proposed rates and qualifications.

RIAA further proposes a minimum fee, subject to certain qualifications, of $5,000

per webcasting service and a Section 112(e)(1) ephemeral license fee of 10% of each

service's perfonnance royalty payable under (a), (b), or (c) supra. See id. at 3-4.

B. WKBCASTER RATE PROPOSALS

Unlike the RIAA proposals, which are grounded in actual marketplace

agreements, the Webcasters proposals are derived from a theoretical economic model.

" It should be noted that RIAA believes that such services are not DMCAwompliant and,
accordingly, not eligible for the Section 114(IX2) statutory license. See RIAA PFFCL (Appendix
C, n. 1). RIAA sets forth this proposal only in the event the Panel determines to set a royalty for
such services.
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The Webcasters'odel is fundamentally premised upon the notion that, in th'

hypothetical marketplace we seek to replicate, copyright owners'',would, license, their

sound recording digital performance rights and ephemeral reproduction rights to

webcasters at a rate no higher than the rates at which music publishers (through the

PROs) have licensed their musical work analog performance rights to over-the-air radio

broadcasters. See Webcasters PFFCL $$ 276-78; Jaffe!W.D.T.'6-'19.'ccordingly,

Webcasters calculated their proposed per-performance and per-hour sound recording

performance fee by extrapolation from the aggregate fees paid to ASCAP, BMI, and

SESAC by over-the-air radio stations holding blanket performance licenses. Specifically,

Webcasters utilized year 2000 data from 872 radio stations,(those stations for which, their

expert was able to obtain relevant data), which theylclaim constitutes 'I'a significant 'ortion"of the total fees paid to the PROs in 2000. Webcasters PFFCL $ 276. See also:

Jaffe W.D.T. 25-32. By combining this fee data with data on the Arbitron "ratings" or

listening audience of these stations, Webcasters,converted the over-the-air musicstatioiis'ees

paid to the PROs into an average fee paid by an over-the-air broadcaster.per.

"listening hour." See Jaffe W.D.T. (Appendix B).

Based upon data from Broadcast Data Systems,!Webcasters also calculated a fee

per listener song by dividing the "listener hour" fee by the average number of songs

played per hour by music-intensive format stations. 'h'is calculation produce'da'fee'per'ong

and fee per listener hour for the performance of musical works by the over-the-air

radio stations of 0.02$ per song and 0.22$ per hour, respectively. See Jaffe W.R.T. 29-30,

" As discussed supra, Webcasters believe the copyright!owners would be selling their rights
through multiple, competing collectives, but the Panel rejects this view. We find that the Section

114 and Section 112 copyright sellers would be the record companies.
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Figure 3. However, because, on average, webcasters play 15 songs per hour, compared

to the 11 per hour played on over-the-air radio, the per-hour rate was adjusted to 0.3) per

hour. See Webcaster PFFCL $ 277. We note, however, that the 0.3$ figure is not derived

by simply multiplying 0.24 by 15, as Webcasters suggest. Seeid. Rather, we presume,

Professor Jaffe formulated a mathematical proportion and performed the following

calculation: 11X = (15)(.22); therefore, X = 0.34.

Webcasters assert that the 0.02$ per song and 0.3$ per hour benchmarks should

be adjusted downward for a variety of factors, but offer quantification for only one factor

— difference in promotional value. See Jaffe W.D.T. 34-43, Tr. 6517-34 (Jaffe).

Webcasters note that radio play unquestionably promotes the sale of record albums.

However, sound recording copyright owners receive a greater benefit from the sale of

phonorecords than do copyright owners of the underlying musical works. See Jaffe

W.D.T. 37-38; Tr. 6525 (Jaffe). As discussed supra, musical works copyright owners

receive payment for each sale of a phonorecord via licensing of their "mechanical" rights.

However, the amount of remuneration is set by statute. See Jaffe W.D.T. 4445; Tr. 6526

(Jaffe). By contrast, the profits that sound recording owners command from sales of their

phonorecords are under no legal restraints. See Jaffe W.D.T. 46%7. If, as Webcasters

assume, the value of the sound recording digital performance right is worth no more than

the musical work analog performance right, Webcasters argue that the total remuneration

received by each of the copyright owners derived from performances should be equaL

See Jaffe W.D.T. 45-46. Webcasters accordingly argue that, if royalties paid to musical

works copyright owners are to be used as a benchmark for royalties that should be paid to

sound recording copyright owners, an adjustment is required to account for the greater

JA-0363



promotional benefits received by the sound recording owners relative to the musical work

owners.'ee Jaffe W.D.T. 44-47.

To determine the appropriate adjustment, Webcasters assumed. that 27% of all

record album sales were directly attributable to record play,on the radio.', See Jaffe,

W.D.T. 44. Webcasters then calculated the promotional value discount that reflects &he,;

difference in the total remuneration derived by sound recording owners and musical work

owners from the sale of record albums promoted by over-the-air radio, See id. at 47;

Webcasters PFFCL $ 293, n.124. This calculation imp)ied~tha) a )ousjd rtIcotlding royalty

for over-the-air radio performances should be 52% of the estimated musical works

royalty. See id. However, to be "conservative," Webcasters applied a discount of only:

30% — i.e., they propose a Section 114(f)(2) royalty fee for sound recording digital

performances that is 70% of the musical works analog performance benchmark royalty

that they estimated. See Jaffe W.D.T. 48; Webcasters PFFCL $ 29$ ; Tr. 6534 (Jaffe).

Applying this discount to Webcasters per-performance benchmark of 0.02$ and their per

hour benchmark of 0.3$ , yields a proposed per-performance fee ofi.01I4$ and a per-hour.

fee of0.21$ .

" This, ofcourse, assumes that these collateral benefits were, and would be„considered by the

relevant parties in the negotiation of appropriate royalties for thy respective qghtp. No persuasive

evidence supporting this proposition was adduced.

" This assumption is also suspect. The Soundscan survey, upon,which Webcasteis rely, reflected

only that 27% of the respondents identified "heard on radio", as +hat most iqfluenced them to

purchase record albums. See Fine W.D.T. $ 14. This does not necessarily imply that record sales

increased 27% solely due to radio play.
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In their PFFCL, Webcasters, for the first time in this proceeding,'ropose an

alternative royalty metric — a percentage-of-revenue fee structure, provided that each

webcasting service could elect which fee structure to utilize. See Webcasters PFFCL tttt

275, 283, 296. Webcasters propose a fee of 3% of a webcaster's gross revenues, which

they assert "is taken straight from the ASCAP/BMVSESAC broadcast radio licenses."

Webcasters PFFCL $ 283. Webcasters assert that "the PROs collectively receive

approximately 3 percent of broadcast radio music station revenues directly attributable to

over-the air radio." Id. With respect to this percentage of revenue fee structure,

Webcasters apply no downward adjustment because "it is an alternative to be elected at

the Webcastei's option." fd, at 296.

With respect to "business to business" syndicators and to "listener-influenced"

webcasting services, Webcasters propose the same rates as proposed for basic webcasting

services. See id at 297-305. They argue inter alia that "[r]egardless of the type of

service, the nature of the public performance is the same; and the value of the

performance does not change merely because of the technology of the webcaster or the

fact that the sound recording is heard when it is accessed at a third-party web site

[syndicated] rather than the originating webcaster's site." Id. at 297.

Webcasters propose no addiriona! royalty fees for the making of ephemeral

copies under Section 112(e) because "[s]uch copies have no economic value separate or

This proposal is surprising because heretofore Webcasters repeatedly asserted that a percentage
of revenue metric is inappropriate. See e.g., Jaffe W.D.T. 22; Tr. 4317-18 (determining the
relevant revenues associated with Section 114 webcasting would "create[ ] enormous potential
measurement problems.") Moreover, this proposal is untimely. See Order ofNovember 3, 2001
(to which no party objected).

Webcasters set forth their definition of "gross revenues" at Webcasters RPFFCL $$ 64-65
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distinct from the value of the public performancesithey effectuate." Id. at 354. 'espectingminimum fees, Webcasters assert that the only justification for imposing a:

minimum fee is to protect against a situation in which. the. licensee's.performances are

such that it costs the license administrator more toladriiinilsterl thel license than it would.

receive m royalties. See Jaffe W.R.T. 31, Tr. 1238I7 (Jlaffel). Thisl is Particularly'rue

under the per-performance fee structure, which presumably provides the appropriate levels

of compensation for each use of the copyrighted work. Id. Moreover, Webcasters assert

that the appropriate calibration for the minimum fee ia the incremental costs to the license

administrator of adding another license to the system regardless of how many

performances they make. See Jaffe W.R.T. 32; Tr. 12388 (Jaffe). Accordingly, based

upon the minimum fees allegedly charged by the PROs, Webcasters propose a minimum

fee of $250 per annuin. See Webcasters RPFFCL $ 163.

V. THE PANEL'S DETERMINATION OF. ROYALTY RATES.
FOR WEBCASTER AND BROADCASTER SERVICES

A. APPLICATION OF THE SECTION 114(f)(2) AND
SECTION 112(e) STATUTORY FACTORS

1. Section 114

Section 114(f){2) directs the Panel to base its decision on information presented

by the parties, including:

(i) whether use of the service may substitute fo'r or'ay promote the
sales of phonorecords or otherwise may interfere with or enhance the sound
recording copyright owner's other streams of revenue from its sound:
recordings; and

(ii) the relative roles of the copyright owner and th'e transmitting
entity in the copyrighted work and the service made available; to the public
with respect to relative creative contribution, technological contribution,.
capital investment, cost, and risk.
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17 U.S.C. )114(f)(2)(B)

As we previously noted, these two factors do nor represent additional criteria.

They are merely factors to consider, along with any other relevant factors, in setting rates

under the willing buyer/willing seller standard. See Order of July 16, 2001 at 5. The

weight to be accorded each factor, if any, depends upon its relative significance to a

determination of fair market value. See id citing Satellite Rate Adjustment Proceeding 62

FR 55742, 55746 (October 28, 1997).

As to the first factor (impact on sales), we cannot conclude with any confidence

whether any webcasting service causes a ner substitution or net promotion of the sales of

phonorecords, or in any way significantly affects the copyright owners'evenue streams.

The evidence adduced by RIAA on this issue, consisting entirely of anecdotes and

unsupported opinion testimony, is unconvincing. (See generally RIAA PFFCL g 124-39,

436-53.) Indeed, RIAA did not attempt to offer any empirical evidence to support its

"concerns" that webcasting causes a net substitution of phonorecord sales. Id.

Webcasters also failed to present any compelling evidence. In addition to a

plethora of similarly unsupported opinion evidence (see e.g., Webcasters PFFCL $$ 311,

315-19, 322), they produced some unpersuasive empirical evidence (see generally RIAA

PFFCL g 454-85) to support their claim that webcasting actually causes a net promotion

of phonorecord sales.

For example, the Soundata survey presented by Mr. Fine evinced a net

promotional effect of radio broadcasts, but said little about the net promotional effect of

the internet — and nothing about any net promotional effect of webcasting. See Fine

W.D.T. 6-8. The study conducted by Professor Mazis suggested that the impact was, at
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best, minimally promotional.,Over 80% of the respondents who listened to radio

retransmissions indicated that listening did not affect their overall music purchases and

another 9% were not sure; similarly, over 70% of the respondents who listened to

internet-only streaming reported that listening did not uffttct their overall music purchases

and another 5% were not sure. See RIAA Exhibit 102 RP (Tables 29 4 52); Tr. 5555-56

(Mazis). Moreover, the extremely low response rate raises additional questions about the

survey. The 47% adult response rate and the 19% 'teen response rate 'all below

generally accepted standards. See Tr. 12027-30 (Seltzer). Indeed, Dr. Se1tzer's critique

of the Fine and Mazis studies, while not flawless itself, nevertheless substantially

undermines the reliability of the conclusions offered by these two witnesses.

After weighing the credibility of the various conflicting witnesses and assessing

the strength of the proffered empirical evidence, the Panel concludes that, for the time

period this CARP is addressing, the net impact of ihternet 'webcasting on'rec'ord'sales is

indeterminate. In any event, as explained earlier (slee discitssibn i6 Shctibn III.A'.2,'upra),to the extent those factors influence rates that willing buyers and willing sellers

would agree to, they will be reflected in the agreements that result from those

negotiations.

" In fact, of the 757 teen respondents, 347 were directed to 'answer 'questions about'webcasting.'ee

Mazis W.D.T. 5-6; Mazis W.R.T. 2; RIAA Exhibit 102 RP (Tables 3, 40 & 63).
Accordingly, the results presented by Professor Mazis reflect less than 9% of the 4000 teen panel
members who were invited to participate in the survey.

'y contrast, it would be necessary to adjust theoretical models, such as the Jaffe formulation,
that borrowed data from another marketplace. With a theoretical model, these factors would not
already have been accounted for by the negotiating parties. iln addition,lthe setting ofprospective
statutory rates could be affected by record evidence that clearly established that parties to
agreements had misperceived relevant economic realities at the time of their negotiation. For
example, ifcomparable marketplace agreements (used to set a rate for one period) were
negotiated on the mutual assumption that webcasting caused a net decline in record sales, but the
hearing record proved conclusively that it actually caused a net increase in sales, then the Panel.'s
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Regarding the second factor (the relative creative, technological, and financial

contributions of copyright owners and transmitters), we also find no persuasive evidence

militating in favor of either copyright owners or services. See generally RIAA PFFCL $$

486-98; Webcasters PFFCL $'tJ 333-52. Clearly, the streaming industry has made

meaningful contributions and incurred significant costs and risks in connection with the

services it offers to the public. Similarly, copyright owners have made meaningful

contributions and incurred significant costs and risks in connection with the creation of

their copyrighted recordings.

Again, we would expect these considerations to be fully reflected in any

agreements actually negotiated between webcasters and copyright owners in the relevant

marketplace. Accordingly, if such agreements exist, absent unusual circumstances, no

rate adjustment would be required to determine willing buyer/willing seller rates.

Relative contributions, costs, and risks would already be subsumed within the negotiated

rates.

2. Section 112

Section 112(e) similarly directs the Panel to base its decision in part on

information presented by the parties regarding these same two factors, specifically:

i whether use of the service may substitute for or may promote
the sales of phonorecords or otherwise interferes with or
enhances the copyright owner's traditional streams of
revenue; and

ii the relative roles of the copyright owner and the
transmitting organization in the copyrighted work and the
service made available to the public with respect to relative

rate-setting for subsequent periods should reflect the reduction in royalty rates which this newly-

established conclusion would naturally bring about in marketplace pricing.

JA-0369



creative contribution, technological contribution, capital
investment, cost, and risk.

17 U.S.C. g~112(e)(4).

Again, we find no persuasive evidence militating in favor of either copyright

owners or streaming services. Arid again, if agreements actually negotiated between23

webcasters and copyright owners in the relevant Sect:ion 114 markeiplace can be

observed, these considerations should already be subsumed in the rates renegotiated by the

parties.

B. PER-PERFORMANCE I'S THK PREFERRED ROYALTY METRIC

At the outset of iits analysis., the Panel must consider two foundational questions.

The first relates to the type of metric to be adopted for the royalty rate. The second is

whether rate determinations are best derived from theoretical economic analyses or from

any of the licensiing agreements in the record before us. We address each of these matters

in turn.

Regarding the choice of a metric, we note that initially RIAA proposed a

percentage-of-revenue option, but by the conclusion of the proceeding, it urged that only

a per-performance model be adopted. See RIAA Comments Concerning Definitions of

Gross Revenues and Perforiinance at 2 (Jan. 18, 2002). A similar evolution in perspective

on this issue occurred over the course of RIAA negotiations with thy 26 licenses.

Initially, RIAA negotiated two percentage-of-revenue agreernenQ with licensees. RIAA

" A considerable amount of the hearing record consists of detailed testimony and exhibits

concerning the economics of the recording, music publishing, broadcasting, and webcasting

industries; how various streaming services operate, and the technology of ~the internet. While

valuable as general background information, the Panel does not find that this evidence materially

aids our determination of what royalty rates willing buyers and willing sellers would actually

agree to for the licenses at issue.
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Exs. I&=-
& Soon, however, RIAA determined that per-performance licenses

were more advantageous (see Tr. 9203 (Marks)), and it began to offer licenses on a per-

performance basis. Thereafter, it reached per-performance agreements with a number of

licensees. See, e.g., RIAA Exs. 'rom

the evidence of record, the Panel concludes that three factors militate in

favor of the per-performance approach. First, in reality, revenue merely serves as "a

proxy" for what is truly being licensed. Jaffe W.D.T. 22. By contrast, a per-performance

metric "is directly tied to the nature of the right being licensed." Id. The more intensively

an individual service uses the rights being licensed, the more that service shall pay, and in

direct proportion to the usage. See id. at 21. And unlike a per-hour fee structure, per-

performance models appropriately capture partial performances resulting from a "skip

song" feature. See RIAA RPFFCL $ 189.

Second, percentage-of-revenue. models are difficult to utilize because identifying

the relevant webcaster revenues can be complex, particularly where the webcaster offers

features unrelated to music. A given percentage rate can produce widely variant royalties

depending upon the revenue base against which it is applied. See Marks W.D.T. 7; Jaffe

W.D.T. 22; Tr. 9138-39, 9201-03 (Marks); Tr. 4317-18 (Jaffe).

Third, because many webcasters are currently generating very little revenue, use

of a percentage-of-revenue royalty for the statutory licenses at question could result in a

situation in which copyright owners are forced to allow extensive use of their property

with little or no compensation This potentiality was something Congress specifically

cautioned against in enacting DMCA. See DMCA Conference Report 85-86.
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For these reasons, the Panel concludes that, where feasible to utilize, a per-

performance fee metric is highly preferable to a percentage-of-revenue structure or to a

per-hour fee structure, if such a rate can be reliably derived from the evidence of record.

C. A THEORETICAL ECONOMIC RIODEL'ERSVS

MGOTIATED AGREENIEbfTS'he

second foundational issue relates to the type of evidence that can most

re! iably be used for deriving the royalty rates we must determine in this proceeding. On .

this issue, the two sides present starkly different viewpoints. RIAA argues that the best

available evidence of the rate which willing buyers and willing sellers would agree to can

be found in the 26 agreements it actually negotiated with licensees for the rights in

question. The Services, on the other hand, contend that these agreements ate stall'y

tainted in numerous respects and that willing buyctr/willing seller rates are best derived

from the thoughtful, theoretical model developed and explicated by Dr. Adam piaffe, a

distinguished economist. In essence, the parties ask us to~ choose between theory and 'ractice,with each side pointing out numerous alleged flaws in the opposing party'

presentation.

1. The Shortcomings of the Theoretical Model

Preliminarily, we recognize that rate-setting Wed upbn theoretical tnarket'rojectionsis a dificult endeavor. See e.g., National Ass'k ofIBrdaddast&rs t. Li'brarian

ofCongress, 146 F.3d 907 (D.C. Cir. 1998). This is true in part because 'it is vir'tuaily 'mpossiblefor a theoretician to identify all of the factors that might influence the

structure of a market and the manner in which these factors will interact:to establish rates.:

The complexity of real world markets makes predicting market rates highly susceptible to
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error. See Wildman W.D.T. 15. Real world participants in an actual marketplace

discover relevant market-influencing factors as they negotiate deals, and these factors are

reflected in the ultimate agreements reached. See id. Actual agreements contain

embedded information that cannot be captured fully in the projections and estimates of

theoretical analysts. See Tr. 3369-71 (Wildman). Factors that the analyst suspects might

influence hypothetical negotiations should be subsumed and reflected in actual negotiated

agreements, but the theorist's capacity for perfect projection is subject to the inherent

limits of human fallibility. See id.

Moreover, theoretical models are necessarily based upon a series of logical

assumptions and analogies. Each assumption or analogy inevitably involves some degree

of uncertaintyor inexactitude. The cumulative impact of a string of such assumptions

may produce a model which differs substantially from real world experience. In this

case, for example, the analysis offered by Professor Jaffe relies upon at least a dozen

assumptions, as enumerated below:

(1) that different technologies (analog vs. digital) are analogous;

(2) that different sellers (PROs vs. record companies) are analogous;

(3) that different buyers (established over-the-air broadcasters vs. internet
entrepreneurs) are analogous;

(4) that different copyrights (musical works vs. sound recordings) are
analogous;

(5) that different delivery systems (over-the-air, where cost/listener remains
constant vs. internet, where broadband cost/listener increases) are analogous;

(6) that different cost structures (individual song writers vs. integrated
creative/production/marketing corporate entities) are analogous;

(7) that different demand structures (a finite universe of performing artists vs.
the mass record-buying public) can be analogized;



(8) that infant and mature industries behave similarly;

(9) that different royalty metrics (percentage-of-revenue vs'er-
performance) can be accurately converted frem one Ito another

(10) that "listener hours" can be accurately converted into "listener,songs,'11)

that an end-product number (a dollar:volume amount) from one market can i

form the basis for a backward calculatioit to ~a different metric in a different 'arket;and

(12) that a promotional impact in one industry (radio broadcasting) can be
reliably quantified and then used as a rate reduction adjustment for a
different industry (webcasting).

The Panel is uncomfortable with many of these assumptions and the cumulative

effect casts significant doubt on the reliability of the ultimate conclusions. The Panel

finds that this theoretical construct suffers serious ideficiencieis. Twd examples;'are;'ddressed
below.

2. The Model is Based unon a Different Market

As discussed above, the webcasters'ate model is.premised upon the fundamental;

assumption that in the Section 114(f)(2) hypothetical tnarketplace, copyright owners

would license their internet sound recording perfoiImahce Irights tb Wbcasters at a rate Ino i

higher than the rates at which music publishers (through the PROs) have licensed their:

musical work analog performance rights to over-the-air radio, broadcasters. See.Section

IV.B. supra. Accordingly, Professor Jaffe calculated proposed performance fees by

extrapolation from a large sample of aggregate fees paid to ASCAP, BMI, and SESAC by

over-the-air radio stations holding blanket performance licenses.
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This analysis by necessity engrafts concepts and presumptions from one

marketplace onto another. Dr. Jaffe's model is thus based upon different buyers and

different sellers, selling different rights from those at issue in this proceeding.

The Panel agrees with RIAA that the market for the performance of musical

works is distinct from the market for the performance of sound recordings. Musical

works and sound recordings do not compete in the same market, and they have different

cost and demand characteristics. See generally RIAA PFFCL $$ 523-35. Moreover, the

Panel rejects Dr. Jaffe's premise that the value of performance rights in sound recordings

are necessarily no greater than in musical works because costs are "sunk." See id at $

552-67. This view assumes (erroneously, in our view) that sound recording owners have

a static perspective and do not consider the costs of developing new sound recordings

when negotiating fees. See Schink W.R.T. 6-7; Tr. 13576-78, 13584-89 (Schink).

As to the precise relative value of performance rights in sound recordings vis-a-

vis musical works, we render no opinion. However, in determining the prices to which

willing buyers and willing sellers would agree, the "true" relative value — even if that

could be precisely ascertained — is less important than the parties'erception of that

relative value. Thus, Professor Jaffe's theoretical calculations are far less powerful

evidence in this regard than, for example, David Madelbrot's repeated testimony that one

of the factors which led Yahoo! to sign the RIAA agreement was Yahoo! 's belief that the

sound recording royalty rates in that agreement were "~ = 'fwhat Yahoo!

paid to the PROs for musical works royalties. Tr. 11250, 11270, 11287-89 (Mandelbrot).

In addition, many of the webcasters'rguments in support of Professor Jaffe's

conclusions have significant limitations. See generally RIAA PFFCL I'It 578-89 ("master
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use" and "synch" rights), 590-93 (statutory allocation), 610-21 (international evidence).

And Webcasters can take no comfort in the prior Subscription Services Rate Proceeding,

in which the Reg.ister simply found that neither side had produced compelling evidence

of relative value. See 63 Fed. Reg. 25394, 25404 (1998). See also Order of July 18, 2001't
2.

Regarding this issue, the Panel again agrees with R1AA that converting a rate

from the metric in which it was negotiated into another metric to be used as a benchmark

is usually a risky undertaking. See R1AA PFFCL $$ 597-600; cf, ASCA.P v. Showrime,

912 F.2d 563 at 579 (magistrate's opini,on). indeed, the lI:stener-hour conversions

calculated by Professor Jaffe bear little resemblance to thr: blanket license fees act~rally

paid by some individual radio stations. See e.g, R1AA PFFCL 602-0~4. For example,

during the year 2000, one specific station which was analyzed actually paid four times

the amount of fees to the PROs that Professor Jaffe's conversion calculation had

predicted. Moreover., even if the conversion were mathematically correct, real world

considerations may drive marketplace players to utilize one metric and strongly resist

another. See Schirtk W.R.T. 6-7; Tr. 13541-53, 13650-69, 13676-78 (Schink)

Given the uncertainty inherent in any theotIetichl rkodctl and our numerous

significant concerns regarding the limitations of this specific webcaster analysis, the

Panel next examhies whether the recorcl before us affords better evidence.
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D. COMPARABLE AGREEMENTS ARE THE BEST BENCHMARK

The Panel believes that the quest to derive rates which would have been

negotiated in the hypothetical willing buyer/willing seller marketplace is best based on a

review of actual marketplace agreements, if they involve comparable rights and

comparable circumstances. This belief is buttressed by two factors.

The first is statutory. Both Sections 114 and 112 explicitly invite the Panel to

consider the rates and terms negotiated under voluntary license agreements. See 17

U.S.C. $ $ 114(f)(2)(B), 112(e)(4). Section 114 further invites the Panel to consider other

agreements negotiated by comparable digital audio transmission services under

comparable circumstances. See 17 U.S.C. $ 114(f)(2)(B). Second, because as noted

above, it is extraordinarily difficult to predict marketplace results from purely theoretical

premises, it is clearly safer to rely upon the outcomes of actual negotiations than upon

academic predictions of rates those negotiations might produce. See Tr. 3369-71

(Wildman).

Indeed, as Professor Jaffe himself testified, comparable marketplace agreements,

if available, provide the best evidence of the prices to which willing buyers and willing

sellers actually agree. Tr. 6618 (Jaffe) ("Ifyou had available agreements that you believe

represent reasonable rates for users that are comparable to the users being licensed by the

proceeding, I think that would have been the best thing to do."). Accord, Tr. 13675

(Schink) (The best evidence for determining fair market rates is agreements actually

negotiated in the marketplace). The Panel's next task, therefore, is to consider whether

any of the agreements before us constitute such comparable agreements.
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E. THE
AGREEMENT

; LICENSE

We concluded above that the Section 114(f)(2):hypothetical marketplace is one

where the buyers are DMCA-compliant services, the sellers are record companies, and .

the product being sold consists of blanket licenses for each record company's repertory, of,

sound recordings. Accordingly, the most reliable benchmark rate,wolild be established

through license agreements negotiated between these same parties for. the rights

described. Unfortunately, the record contains only.one agreement that appears to meet:all

three of these parameters, namely, the agreement between i

See

~ testified that

with

was a fully DMCA-compliant service. See Tr. ~1
The agreement provided for a ro(alp re $f~ Iier ~perFonpance

I RiIgriIttalIIy, IvhiIe directly pn point,

this agreement can be accorded little weight because it,was never implemented, and

" Curiously, the license agreement requires compliance with Section 114(d)(2)(C)(i) (the

perfonnance complement requirements) but it is silent as to.compliance with Section

114(d)(2)(A) (the non-interactivity requirement).

" The agreement is silent respecting any ephemeral royalties under Section 112(e). See RIAA:
Exhibit This could be interpreted to mean either that (1) the~ per perfonnance fee

included the making of ephemeral copies incident to the transmissions or (2) an unspecified
additional fee could be due under Section 112(e). The agreement specifies that the Licensee is,

not granted

Id. at 3. It further provides that the agreement
and provides eiIam|IilesI ate ofwIIich ~lge tcj ma1ang

ephemeral copies. Although it is difficult to imagine that the parties intended additional, but

unspecified, fees to be paid (or that the inaking ofephemeral copies would be unnecessary), in i

light of this unambiguous language, we cannot assume that the inteaded raty fori making

ephemeral copies was zero. See generally discussion of, ephemeral royalties in Section V.N. infra.
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~a: ':PkPi!"P therefore never paid any royalties under it. Rather,~ outsourced

its streaming to a third party, which apparently deemed the agreed rate too high and

elected instead to avail itself of the compulsory license rate set in this proceeding. See

RIAA's Reply of October 24, 2001 to the Order of October 2, 2001. On balance, since no

royalties were ever paid pursuant to its provisions, we conclude that this agreement is of

virtually no use as a rate benchmark. See discussion in Section V.G.2. infra.

F. THE 26 RIAA LICENSE AGREEMENTS CONSTITUTE
THE NEXT CLOSEST APPROXIMATION
OF THE HYPOTHETICAL MARKETPLACE

The 26 agreements between RIAA and various services were the product of a

marketplace with many characteristics similar to the hypothetical marketplace the Panel

is directed to analyze. Although the seller in these negotiations was different (RIAA,

rather than record companies), the buyers were the same, and the rights for sale were

identical. Of course, the marketplace differed since the agreements were negotiated

within the context of a compulsory license, while the hypothetical marketplace is one

where no compulsory license would exist. See Section III.A.3. supra. However, the very

fact that RIAA, a single designated negotiating agent of the record companies with

potential to yield monopolistic power, negotiated the agreements under the shadow of the

compulsory license, renders the agreements more, rather than less, comparable. Stated

otherwise, because the agreements were negotiated with DMCA-compliant services in

the context of a protective compulsory license, the distinction between RIAL as seller, in

contrast to the record companies as sellers, becomes much less significant. So long as

buyers could avail themselves of the compulsory license, RIAA was deprived of a
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monopoly seller's most effective power, i.e., the ability to withhold a product from the

marketplace.

Thus, the 26 RIAL agreements were nhgo/iattid i' rinarketplace with two

countervailing features not present in the hypothetical marketplace envisioned by

Sections 112 and 114. The antitrust exemption, which allowed RIAiA to negotiate for all

copyright owners. had the effect of strengthening the 'seller's'bargaining power And the

compulsory license, which allowed services to use all sound recordings without having a

single license agreement, had the effect of strengthening the buyers'argaining power.

Based on a knowledgeable weighing oi this voluminous record, including its own

questioning and credibility assessments of more than 30 witnesses, the Panel concludes

that neither of these factors has been shown to outweigh the @their, and they should thus

be deemed to be effectively counterbalancing. Accordingly, the relative market power of

the buyer group and seller group in the hypothetical market would be roughly comparable

to the relative market power of the buyer group and seller group in the market which

produced these 26 agreements.

In the absence of adclitional agreements between I)MCA-compliant services and

record companies, therefbre, the Panel iconcludes that the 26 RIAA license agreements

constitute the next closest approximation of the hypothetical market.~ If,analysis

determines that a reliable, benchmar'k can be gleaned from these license agreements, the

Panel should look to that benchmark rather than the Webcasters" theoretical model„

which attempts to deduce a rate through a series of as. umptions drawn from a

marketplace far removed from the aine env;isioned in this statute.
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G. CLOSE SCRUTINY RE UIRED

For the reasons stated above, the 26 RIAA agreements constitute an appropriate

starting point for rate-setting in this proceeding However, these license agreements must

be scrutinized to determine whether individual circumstances or anomalous conditions

render them unreliable as benchmarks. This is particularly true under the circumstances

present here, where the agreements were aH recently negotiated within the context of a

newly emerged industry (webcasting) involving newly-created rights (Sections 114 and

112). Because these are new rights, both RIAA and its licensees, including even the most

sophisticated ones, negotiated these agreements without benefit of established historical

standards. Both sides had "considerable uncertainty about the ultimate equilibrium value

for the right." Jaffe W.D.T. 15-16. Such license agreements should be approached with

caution, since they may not reflect fully educated assessments of the nascent businesses'ong-term
prospects. Cf. ASCAP v. Showtime, 912 F.2d 563 at 567, 579. The resulting

licenses warrant less confidence as benchmarks than would comparable agreements

negotiated over a long period, which had withstood the "test of time." Cf United States v.

ASCAP, No. 41-1395, 13-14 (S.D.N.Y. June 11, 2001).

Bearing in mind these cautions, we turn to the agreements themselves and note

that, with one significant exception discussed at length infra, the 26 agreements generally

provide Section 114(f)(2) webcaster rates of 0.4$ per performance. See RIAA Exs. 60

DR — 85 DR; Marks W.D.T. (Attachment B). Section 112(e) ephemeral license fees of

about 10% of performance fees are generally provided in those agreements that expressly

Those agreements prescribing a percentage-of-revenue metric generally fall in the 15% of
revenue range.
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grant such rights.'ee id. Given the range of rate.; that one would expect to occur in a

newly emerging marketp!lace such as the one we replicate., the Panel must now &-onsider

whether the 0.4& per perfbrmance and 10% ephemeral rates contained in most of these

agreements truly reflect the rates that willing buyers and willing sellers would typically

pay in a hypothetical marketplace.

I. The, RIAA Negotiatln~Stra~te y

Considerable hearing time was devoted to examining the circumstances

surrounding the negotiation of each of RIAA's agreemients with the 2!6 licensees.

Moreover, the Panel hias studied each agreement th'oro!»ighiy. From this &:vidence, a clear ~

and definitive pattern is apparent. Before negotiating its first agreement, RIAA

developed a strategy to negotiate deals for the purposei of establishing a high benchmark

for later use as precedent, in the event a CARP proceeding were necessary. The IUAA

Negotiating Committee reached a determination as to what it viewed as the "sweet spot"

for the Section 114(f)(2) roya,lty, both on a percents f-feviinud basis And per-performance I

basis. See Tr„9415-16, 9418-19, 9422-26. It then proceeded'to closi: orily those deals

(with the exception of Yahoo!) that would be in substantial conformity with that "sweet

spot." See RIAA Exhibits 060 DR through 084 DR»

" Curiously, as,in the )gQQgg agreement, many of the license agreements contain no
grant of ephemeral rights, and they contain language virtuaiiy identical to that in the~~ agreement, which limits rights to those expressly, granted. See note 25 supra. For the
reasons previously stated, we dcr not consider such agreements as benchmarks for rights nor
granted. See id.

" This "sweet spot" was not based on any calculation of a reasonable rate of return for copyright
owners'nvestment, nor upon any other economic study. It'imply reflected the Negotiating
Committee's instinct of what price the .marketplace would 'bear. Tr 1865, 1879-81 (Wilcox); Tr.

9416 (Marks). Thus, these rates have no independent economic validity, they are meaniingful only
to the extent the marketplace has accepted them..
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Numerous internal. documents from months of negotiations with many licensees

confirm this consistent RIAA strategy. Thus, for example, during negotiation of the

critical first agreement, RIAA's Chief Negotiator Steven Marks wrote to the R!AA

Negotiating Committee:

II% & & il PqPj"

k%llhv.

99%v Tl st)

0'i'9'l :Sg /+ ' ll'I

l
"~

RIAA Exhibit 137 DR at RIAA N!3617-18

Subsequently, MMM readily acquiesced in RIAA's request to separate the

performance license from the ephemeral license. See Id. Because, for various reasons,

MMM urgently sought to conclude a deal, it attempted little negotiation of the

fundamental economic terms of the agreement — other than the minimum fee. See Tr.

9632-33; Services Ex. SX 43. See generally RIAA Exhibit l37 DR.

The record also reveals that during negotiations with Broadcast.corn, Mr. Marks

explained that a certain proposal was unacceptable to RIAA because it j:

I He also informed Broadcast.corn that gg

-;I RIAA Exhibit 137 DR at RIAA

N11732, N1009. Similarly, during a later stage of the negotiations with Yahoo! (which

had acquired Broadcast.corn) Mr. Marks expressed concern that the deal[',

[ RIAA Exhibit 137 DR at RIAA N11732.

RIAA asserts that the reference to "precedent" throughout the various

negotiations was intended to mean "marketplace precedent" — rather than precedents

j49
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intended to be used in the CARP. See e.g., RIAA RPFFCL $ 120. This explanation lacks ~

credibility. RIAA meticulously crafted confidentiality clauses for each and every license

agreement. These clauses prohibit any licensee from discussing the terms and conditions

of the agreement with other parties. See RIAA Exs. 60 DR- 84 DR. But it simultaneously

reserved its own right to use each agreement however it wished at the CARP proceeding.

See id. These clauses belie the notion that RIAA's primary concern was to establish

precedents for other potential licensees.

As we have noted, in the statutory marketplace, one would expect to find soine

buyers - for various reasons — that are willing to pay higher rates for a product than most

other buyers pay. But, if a seller is in a position to temporarily sacrifice volume', itcan'fford
to negotiate deals only with those buyers willing to payiabove-market'rates. By'ngagingin this conduct, the Panel finds, RIAA created a virtually uniform precedent

with rates above those that most buyers would be willing to pay.

Moreover, RIAA devoted extraordinary efforts and incurred substantial

transactional costs to negotiate successfully a relatively small number (26 agreements out

ofhundreds of services) of license agreements with'mostly'minor services — services that

promised very little actual payment of royalties. Sect di~shiori infra Section 'V.6.2

RIAA Exhibit 126 DP; Marks WZ).T. 4. Such sacrificial c'onduct remakes economic sense

We do not find that establishment ofa high CARP benchmark was RIAA's only motivation.
We do not doubt that RIAA sought to "sign up" as many'icensees as it could — particularly .

"major players" like "AOI„Viacom and Yahoo!" (see itr. 558-60 (Roseh)) 4 in hopt: ofavoiding
an expensive and risky CARP proceeding. RIAA hoped that ifa major player fell in line, all
others would follow. See id. See also Tr. 13876-77 (Marks).

By contrast, the license, involving the only DMCA-compliant service that
negotiated with an individual record company, produced a royalty rate significantly less than the
"sweet spot" RIAA rate. See Section V.E., supra.
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only if calculated to set a high benchmark to be later imposed upon the much larger

constellation of services.

In fact, RIAA reached agreement with only 26 of the 60 services with which it

had "meaningful discussions." RIAA PFFCL $ 189. And RIAA offered virtually no

evidence to explain why the majority of these services did not conclude an agreement. In

the absence of alternative explanations, the Panel infers that this majority of buyers was

simply unwilling to agree to the rates RIAA was seeking. Indeed, had RIAA not pursued

this negotiating strategy, we would have expected to see a much broader range of

negotiated rates. The tight range of rates among the 25 non-Yahoo! agreements suggests

a take-it-or-leave-it approach. RIAA decided to deviate significantly from its 0.4)

precedential rate on on!y one occasion — to successfully negotiate the deal with Yahoo.

See n.26 supra.

Because RIAA was apparently able to close deals at its "sweet spot" with only a

minority of licensees, the Panel finds that these non-Yahoo! agreements do not establish a

reliable benchmark. Rather, they establish, at best, the high end of the rate range that

some services (with special circumstances) might pay. Before addressing the Yahoo!

agreement, however, we shall set forth additional bases for determining that the 0.4 g rate

(as represented by the 25 non-Yahoo! agreements) is not a useful benchmark.

2. Licensees That Paid Little or No Royalties
Or Ouicklv Ceased Oueratintt

Although RIAA has urged the Panel to adopt the rates represented in the 26

voluntary agreements it negotiated with licensees, one of RIAA's lead economic experts,

Dr. Thomas T. Nagle, enunciated principles that would result in the Panel rejecting nearly

all of these agreements. Dr. Nagle testified that the Panel should accord no weight to
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agreements with licensees which are unable to endure in the marketplace. See Tr. 2642-

48 (Nagle). Dr. Nagle rested his overall analysis on'he'un'damental assuinption that the

current webcasting industry consists of a large number Of marginal'r insignificant

entities (see, e g., Tr. 13393 (Nagle); Nagle W.D.T.,5) and that,a dramatic, "shake ouI"

must and will occur. See id. This, in his view, is both iitevitable and desirable because it

will bring about market consolidation, which will result in the emergence of a far smaller

number of viable webcaster companies. These, in turn,;will be, able to, prosper and endure

(operate at a "sustainable scale at this future point of viability" (Nagle W.P.T. 6)) and,:

not incidentally, be able to afford significantly higher royalty payments to copyright

owners. RIAA Ex. 108 DP (Nagle analysis) at 15. The actions of the marginal economic

entities which are fated to disappear in this process„in Dr. Nagle's, view, are:

economically inconsequential and offer virtually no;probative value as benchmarks for

setting future royalty rates. Tr. 2642-48, 13393 (Nagle).

This testimony is significant because the majority ofRIAA's 26 licerpees fall into

the category of smaller entities which are unlikely to endure. A number of them never

launched their services, and another group, after launching,, have already ceased,

operation. All but a handful of the 26 licensees either (1) paid xerq royalties; (2),paid nq

royalties beyond the prescribed minimum (due to low revenues or because they streamed

so few transmissions); or (3) quickly went out of business. These licensees include

Cyberaxis; Multicast Technologies, Inc.; Cornerbraod.cpm'e'emiM~Up Broadcasting;

Spacial Audio Solutions; Cybertainment Sys. Corp.; Kickradio,corn; 'IU Media Corp.;

" The agreement does not specify a "minimum." 0'ee ~ Etxhi&it . It,, ',',' ~
requires a advance, which was paid. However, the service has not yet launched, andthe...,,,,~
fee formula appears illusory. See id. See also Webcasters PFFCL g 216-17„n.102.
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JamRadio.corn; MoodLogic, Inc.; She Sings Media, LLC; GaliMusica; OnAir.corn;

Soundbreak.corn; Spike Internet Radio, Inc; Visual Dynamics, LLC; eNashville;

Fansedge, Inc.; The Buzz Bin.corn; and SLAM Media, Inc. See RIAA Exhibit 15 RR, 80

DR, 70 DR, 70A DR; 84 DR, 82 DR, 69 DR, 73 DR, 63 DR, 63A DR, 64 DR, 064A DR,

77 DR,79DR,68 DR,66 DR,74DR,76DR,65 DR,67 DR,72 DR,81 DR,71 DR.

Another licensee has paid de minimis royalties of less than
'

over two license

terms. See Tr. 9918-31 (Marks); RIAA Exhibit 15 DR,'partfrom Dr. Nagle's opinion, several factors support the conclusion that

agreements involving non-functioning or minimally-functioning services (under which

few or no royalties have been paid) should carry significantly less weight as benchmarks

than licensing agreements involving vibrant businesses that have paid significant

royalties. First, smaller, economically marginal licensees that expected to earn little

revenue, or to stream few transmissions, would care little, when negotiating their

agreements, about the fee formula — other than the minimum fee required. Second,

services that quickly terminated their businesses tend to exhibit little business acumen or

experience. See e.g., Tr. 13390-92 (Nagle). In this new marketplace, agre'ements with

licensees of these sorts should be accorded significantly less weight. Cf. ASCAP v.

Showrime, 912 F.2d 563 at 567, 579. Indeed, a strict application of Dr. Nagle's opinion

" Additionally, the Panel has concerns that OnAir.corn perceived an RIAA license to be
considerably more advantageous than a statutory license for its particular circumstances. See
Webcasters PFFCL $ 209.

" Operators of Spike Internet Radio also appear to have been under time constraints that could
have precluded negotiation of individual licenses with the record companies. See Webcasters
PFFCL g 253-54. See also Section V.G.3. inPa.
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that any agreement with a service that is not "economically viable" should be accorded,:

no weight as a potential benchmark (see Tr. 2642-48, 13390-93 (Nagle)) would eliminate

all but three or "potentially four" of the 26 agreements from any consideration.

The Panel renders no findings with regard to the inevitability nf an industry:

"shake out" or any inherent characteristics of smaller services. However, the Panel;does

find that certain actions of a clear majority of the 26 licensees appear to demonstrate a .

significant lack of understanding with respect to important: aspects of,the,DMCA. One,

clear example, described more fully in Section V.N.3. below, is the failure of a majority

of the 26 to negotiate ihe right to make the ephemeral copies af sound recordings

necessary to the successful operation of their services. This demonstrated lack of

business acumen tends to further erode Panel confidence in the weight to be accorded

these agreements as benchmarks.

3. Licensees that Could Not Wait foe the Ststutorv License

As explained previously, so long as prospective licensees could avail themselves

of the compulsory license, RIAA would be deprived of any significant potential;to;

exercise monopolist power. See Section V.F. supra. However,, if due to special

circumstances, some licensees required immediate RIAA licenses, these licensees would

no longer be shielded from the potential monopoly power Of RIAA. And negotiating

DMCA-compliant, voluntary licenses directly with the record companies may have been

" It also appears that the extremely unsophisticatedioperator ofthisiservice,i . niay i

have believed that an RIAA license agreement was reqarired even under the, statutory license. See:
RIAA Exhibit at RIAA N1750.
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unattractive. Under such circumstances, the resulting rates must be deemed to

constitute above-market rates. In addition to Spike Internet Radio (see n.33, supra), both

musicmusicmusic ("MMM") and Websound fall into this category.

MMM was the very first license which RIAA negotiated at its predetermined

"sweet spot." See Section V.G.1., supra. MMM had at least three reasons to need an

immediate license (I) to diffuse negative publicity stemming from a Canadian cease-

and-desist order, (2) to generate positive press promotion by becoming the first RIAA

licensee, and (3) to allay concerns of foreign investors respecting an upcoming initial

public offering in Germany. Thus, MMM was extraordinarily eager to secure a voluntary

license from RIAA. (See Webcasters PFFCL gtt 150-53; RIAA Exhibit 128 DR.)

Furthermore, MMM clearly perceived an RIAA license to be more valuable than a

statutory license. (See Webcasters PFFCL tt'Il 155-61.) In fact, Mr. Spegg of MMM

candidly acknowledged that, because of these factors,

See Tr. 12929-33 (Spegg). Except as to the precise definition of

the revenue base, MMM docilely accepted RIAA's proposed +4k of revenue fee model

virtually without substantive negotiation See id.

" For example, time may not have permitted such negotiations. Or, services might have found

the prospect of negotiating a DMCA-compliant license with multiple record companies (that all

had access to confidential RIAA records) quite unattractive. Indeed, only one service did

conclude a DMCA compliant voluntary license. See Section V.E. supra.

" We assume this reasoning also applied to the renewal license (see RIAA Exhibit 60A DR). We

also note that in the renewal agreement, MMM successfully negotiated a type of mutual MFN

clause whereby ''

See id.

This further renders the agreement less useful as a benchmark. It would be circular reasoning for

the Panel to rely upon an agreement to establish a marketplace rate ",'e,

L55j
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The Panel also finds that Websound felt a similar sense of urgency. Websound

appeared to have been under two time pressures: (1) to resolve uncertainty regarding

whether the service would qualify for the statutory license (see RIAA Exhibit 136 DR at

N9422), and (2) to secure confirmation of its license status for its customers. See id at

N9421-23, N9720, N9751, N9772-73. See also Tr. 10122-26 (Marks). It is also

significant that Websound is a very minor player in this market.i Despite acceding to one

of the highest royalty rates, it has paid less than since the agreement was

executed in September 2000 — less than g of the fees paid by Yahoo! over a similar

period. See RIAA Exhibit 15 RR.

For these reasons, the Panel concludes that the MMM and Websound agreements

reflect buyers at the high end of the rate range and are, as such, of little, use as

benchmarks for the average marketplace rate.

Putting aside licensees which either (1) paid no rbyaltied beyond thle pilescdbed

minimum, (2) quickly ceased operating, or (3) could not wait for the statutory license&

only three of RIAA's 26 licensees remain: MusicMatch; Lomasoft; and Yahoo!. Each of

these three merit individual discussion.

4. MusicMatch License Attreement

Because the negotiation of the MusicMatch agreement was closelyiassociated,

with the settlement of infringement litigation initiated by. RIAA, it cannot be reasonably

characterized as the product of marketplace negotiations between a typical willing buyer

and a typical willing seller. Indeed, in order to end RIAA's litigation agairNt it,

MusicMatch eventually accepted license fees and terms less favorable than those it had

rejected prior to the litigation. See Webcasters PFFCL $$ 137, 140-44; RIAA exhibit 115
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DR; RIAA Exhibit 152 DR. The Panel also notes that this agreement contains a type of

MFN clause .'= This

provision further erodes the usefulness of this agreement as a benchmark for what willing

buyers and willing sellers would agree to in a hypothetical marketplace where no

statutory license (and therefore no CARP proceeding) existed. See n.37, supra.

Accordingly, the Panel finds that this agreement reflects rates above those that willing

buyers and sellers would normally negotiate and, in any event, its MFN clause renders it

of little use as a benchmark.

5. Lomasoft License Agreement

The Lomasoft agreement, RIAA's second license, was negotiated shortly after the

MMM license described previously. See Marks W.D.T. (Attachment B). With minor

exceptions, it contained the same percentage of revenue fee model as the first license.

See id. The record indicates that Lomasoft is another small service, whose two operators

had no prior music licensing experience. See Tr. 13109-13, 13119 (Heilbronn).

Moreover, since concluding its license agreement with RIAA in August 1999, Lomasoft

paid total royalties of approximately i.= I (about g of Yahoo! payments). See RIAA

Ex.15 RR.

The probative value of the LomasoA license is also diminished because it has

expired and not been renewed. See Tr. 13105, 13114 (Heilbronn). Apparently realizing

that he initially overpaid, Mr. Heilbronn never seriously discussed renewal of the license.

" [Deleted due to correction of footnote 36.]

" RIAA informed LomasoA that k

l .'.;. ~" r~'~ ~ ~' l (emphasis added). RIAA Exhibit 129 DR at RIAA N8552.
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He testified that

Tr. 13115.

Evidently, Lomasoft deemed negotiations w'ith IRMA k fu/ile kisrtiatch. iWe'do not'oubt

this to be the case. Lomasofl negotiated a license agreement that does not even grant

it the right to make multiple ephemeral copies (see RIAA Exhibit 61 DR at $ g 2.2, 2.5),

although it appears that the company requires such copies. Cf. Tr. 14972-74. Indeed,

Lomasofl believes that the performance license didgratit itl thel right td m&e ephemeral'opiesat no additional charge (see Tr. 13106-07 (Heilbronn)), even though the agreement

clearly excludes such rights. See RJAA Exhibit 061 DR at g 2.2, 2.5. ~ This record reflects

grossly mismatched negotiating parties.

" In addition to Lomasofl, a clear majority of the original 26 RIAA agreements did nor grant the
right to make ephemeral copies, including original licenses foe Radiofreeworld, NRJ Media,
JamRadio, Visual Dynamics, OnAir.corn, eNashville, Galilvluaica,~Spacial~ Audio Solutions,
Multicast Technologies, SLAM Media, Fansedge, Cybertainment, Beem-Me-Up, and,
Cornerband. We recognize the possibility that some of these services may',have erroneously
perceived that they could operate their services without this right. Cf. Tr. 14970-71 (Garrett). But,.

interestingly, of these licensees that ultimately renewed their licenses, each renewal contained the'iantof rights to make ephemeral copies (for a specified fee). See RIAA Exhibits

; Tr. 14969 (O~tt) . i Because the
record does not reflect that any of these licensees changed the manner in which they delivered
their services from the first license to the second, we must assume that they required an
ephemeral license all along. Moreover, RIAA's own expeit witness t&ifihl that the Itrocess df
"ripping" CDs to a server entails copying. See W.D.T. of Griffin 6i See also Tr. 8651 (Talley) .

(ephemeral [buffer] copies are produced whenever a CD is; played). Thus,;these licensee's. lack of,
sophistication further enhanced RIAA's ability to secure above-market rates that it; could later:

offer as benchmarks.
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Given this totality of circumstances, we have little confidence that the LomasoA

agreement reflects a representative rate that willing buyers and willing sellers would

normally negotiate.

6. Welt.ht To Be Given the 25 Non-Yahoo! Agreements

For the reasons cited previously, and for many additional ones not addressed

here, the Services assert that none of the RIAA license agreements are entitled to any

weight whatever in establishing the statutory royalty rates. See Webcasters PFFCL $ 65.

Conversely, RIAA does not concede a single problem with regard to any of these license

agreements and continues to offer them all as record support for its rate proposals. RIAA

argues that all of these licensees, as well as the circumstances surrounding the negotiation

of the license agreements, are representative of the real world marketplace. See generally

RIAA PFFCL $$ 271-3l4, For example, RIAA asserts that many webcasters are subject

to time constraints, require prompt licensing for certainty or other reasons (see id. at 299-

301), or desire positive publicity. See id. at 309. While the Panel agrees that the non-

Yahoo! licensees are not unique, RIAA has certainly not shown that they are

representative of the majority of webcasters. Doubtless, some licensees do share

individual circumstances that would induce them to pay higher rates than services that do

not share suchcircumstances. See, e.g., Tr. 2614-18, 2762 (Nagle) ("soda on the beach"

example). But such licensees merely establish the upper bounds of the expected rate

range, not the rates to which more representative buyers would willingly agree.

'eegenerally Webcasters PFFCL g 65-272. These additional arguments generally entail

allegations that (1) the licensees were not compatable types of services; (2) the licenses were

negotiated under nonwomparable circumstances; or (3) the licenses negotiated reflect RIAA's

unconstrained monopoly power.

C"7
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As to those licensees that paid little or no royalties, RIAA notes that some of the

Services that are party to this proceeding are of comparable size or have ceased

operations. See id. at 288-91. This entirely misses the point. lf those Services had

reached agreements with RIAA, and then paid no royalties beyond the recited minimum,

or quickly went out of business, the Panel would accord those agreements very little

weight either. For the reasons previously cited, it is difficult to imagine how oneco'uld'ely

on such agreements with any confidence. i

In sum, the Panel concludes that the 25 non-Yahoo! license agreements (as well

as the agreement) are unre)iab(e Qnc~)rksj~ Tgeyjare; entitled to;

very little weight for the purpose ofdeterminin'g the rate that willing!buyers and willing

sellers would normally negotiate in the relevant marketplace.; The RIAA agreement with'ahoo!,however, is marketplace evidence of an entirely different character.

7. The Yahool License Agreement

Initially the Panel notes that Yahoo! alone accounts for over~ of all royalties

paid to RIAA under the 26 relevant voluntary licenses. See RIAA Exhibit 15 RR. And:

because it pays substantially lower rates than other licensees, the ~ payment

percentage suggests that Yahoo! transmissions account for,.far.,mage than,~ of all

DMCAwompliant performances for which sellers have received payments.,On,thiq basis

alone, bamng special circumstances, the Yahoo! rates should be accorded significant

weight.

There is another compelling reason for according the Yahoo! agreement great

weight. Of all the parties with whom RIAA negotiated license agreements, Yahoo! is the

only one with resources, sophistication, and market powers comparable to that of'I~,
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Yahoo! is one of the world's leading internet companies. See Marks W.D.T. 27-28; Tr.

11384 (Mandelbrot); Panel Rebuttal Hearing Exhibit 1 at 1, 3, and 7. For the calendar

year (2000) in which its license agreement with RIAA was executed, Yahoo! had net

revenues of 1 .'-, and net income of, 'l. Panel Rebuttal Hearing Exhibit

1 at 3. Thus, the Yahoo!-RIAA negotiation was the only one to reflect a truly arms-length

bargaining process on a level playing field between two major players of comparable

skill, size, and economic power.

(a) Description of the Yahoo! Streamine Service

In the audio streaming portion of its service, Yahoo! operates as an "aggregator"

that serves as a portal for AM/FM radio stations and other webcaster sites. See Panel

Rebuttal Hearing Exhibit 1 at 3. At the time the Yahoo! license agreement was

negotiated, about ~ of its streaming performances were radio retransmissions '"RR"),in which, pursuant to a business arrangement with an AM or FM radio station,

Yahoo! transmitted that station's broadcast signal over the internet. At that time, internet-

only ("IO") performances - - transmission ofprogramming not simultaneously broadcast

over-the-air by any radio station - - constituted the remaining+ of Yahoo! 's

transmissions. This approximate ratio was expected to continue for the next',".,"'.;jSee Panel Rebuttal Hearing Exhibit 1 at 5.

(b) The Yahoo! Terms

The pertinent terms of the Yahoo!/RIAA license agreement follow:

" Retransmission is defined in 17 U.S.C. $ 114(j)(12) to mean a further, simultaneous
transmission ofan initial transmission.
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~ An initial fee of for the first performances

commencing retroactively to October 28, 1998; this is a lump sum

payment that does not depend on the type of performance (RR versus 10)

(see RIAA Exhibit 075 DR at g 3.1);,

~ After the initial performances, the prescribed rate for IO

performances is 1 per performance (see id. at $ 1.11) and the rate fot

RR performances is ~ per performance (see id. at $ 3.5.) ); '

A lump-sum payment for ephemeral recordings through December

31, 2000 and a lump-sum

term (see id. at $ g 3.1, 3.4);

paymerit for each subsequent renewal

~ A lump sum fee for featured performances on non-music radio

stations through December 31, 2000, plus'er'year during each

renewal term (see id. at gg 3.1, 3.4);

~ An initial term running from

(seel id..'t
gg 3.2.2, 3Z.3, 6.1.2);

~ A type of MFN clause in which Yahoo! is'entitled to

'sheik.
al g 3.6.1);.'2

g : JA-0396
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A confidentiality clause

(see id. at $ ) 5.1,

5.2);

A non-cooperation clause that

(see

id. at $ 3.7.3); and

A "whereas" clause in which it is recited that approximately QQg of

Yahoo! 's radio retransmissions are within a 150-mile radius of the

originating radio station. See id. (introductory clauses).

Most of the performance fees paid by Yahoo! to date were paid under the

undifferentiated, lump sum payment applicable to the first ~~I performances This

payment basis continued until late 2000. See id at $ 3.1; Tr. 11275 (Mandelbrot); ~
Exhibit 15 RR; Webcasters PFFCL tt 107, n.50. That payment was the equivalent of a

"blended" rate of ~~",. per performance (.
'

', performances) (see

Tr. 11278 (Mandelbrot); Panel Rebuttal Hearing Exhibit 1 at 4; Webcasters PFFCL $

107, n.51) and was explicitly so described by the parties. RIAA Ex. 137 DR at N0939.

Beginning in late 2000, Yahoo! began paying fees under the differentiated rates ofI
per IO performance and ~tt'.:e 'er RR performance. Because, in the near term, Yahoo! 's

streaming activities were expected to remain at approximately -,'-, RR and + IO,

Yahoo! perceived the ~~.'R and ~d'!~ IO

differentiated

rate, for its performances in

excess of ~n:;!;:,"!'.::!i as tantamount to a blended rate of dntttn':.n.;-,,"'a!

(see Tr. 11279, 11292 (Mandelbrot), Panel Rebuttal Hearing Exhibit 1 at 7), and

JA-0397
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again, this was explicitly refer'enced during the negotiations. PJAA Ex. 137 DR:at:

N0946. Indeed, that projection proved fairly accurate throughout the period up to the time I

of the hearing herein. See Tr. 11279, 11333, 11345; (Mandelbrot).: The total:performance

fees paid by Yahoo! through August 2001, yielded an effective rate of

Webcasters PFFCL $ 108 n.52; Panel Rebuttal Hea'ring Exhibit 1 'at 7.

. See

(c) The Yahoo! Negotiation

Both the Services and RIAA agree that RIAA was highly motivated to reach an

agreement with Yahoo! See RIAA PFFCL $ 123; Webcasters PFFCL $ 114. RIAA

hoped that the news of an agreement with a "major player" would spur other webcasters

to sign agreements and obviate the need for a CARP proceeding. iSee id.i See also n.29,

supra. However, RIAA was also keenly aware that any agreement wraith rates below its

prior established benchmarks might be used against it 4t tkie CARP p!oc6eding. See! e.g„

RIAA Exhibit 137 DR at N11732. Accordingly, RIAA undertook tw'o actions to protect

itself against this risk. First, it insisted upon the non-cooperation clause that,

See RIAA Exhibit 75 DR at g 3.7.3. Second, RIAA demanded the "whereas"

clause which recited that approximately of Yahoo! 's radio,retransmissions are

within a 150-mile radius of the originating radio station. See id (introductory clauses).,

The significance of this clause is explained later in this; section.

Naturally, Yahoo! 's primary concern, as characterize by its negotiator, was to,

negotiate a license agreement under which it would'ay

regardless of whether its fees were expressed as a blendedirate or ias tIifferentiated rates

for RR and IO performances. Tr. 11299, 11255-57 (Mandelbrot). But, because of its

&A-0398
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transmissions were RR performances, Yahoo! was willing to accept a higher IO rate in

exchange for a lower RR rate in order to achieve the lowest overall effective rate for all

its transmissions. Seeid. at 11253-56.

Indeed, both parties were willing to, and did, artificially raise the IO rate in

exchange for artificially lowering the RR rate. See id. at 11256-57; 11281. This

arrangement met the needs of both Yahoo! and RIAA. Yahoo! was pleased to achieve

the lowest possible overall rate, while RIAA was pleased to raise the IO rate, so as to

protect its .04$ benchmark to the maximum extent possible. See id; Panel Rebuttal

Hearing Exhibit 1 at 4; Tr. 11279-8I, 11395-96 (Mandelbrot). See also Tr. 10237-38

(Marks); RIAA 137 DR at N14540 (Marks e-mail to negotiating committee member

stating that this strategy

'oreover,RIAA hoped that the confidentiality and non-cooperation clauses would

prevent Yahoo! from later $fg~pg the integrity of the ~@" IO rate." Tr. 11419,

11283-84 (Mandelbrot).

The Panel concludes that RIAA was less concerned about the lower RR rate for

two reasons. First, since RIAA had not previously negotiated a license agreement with

" Clearly, RIAA was concerned about protecting its IO benchmark of 0.4) to the maximum
extent possible. Early in the negotiations when a blended rate of '" was on the table, RIAA
expressed concerns that a stated blended rate .

~!::& '.'::.; RIAA 137 DR at Nt 3732. Notwithstanding, RIAA ultimately agreed to an effeedve
(but unrecired) blended rate of~st~ . See Section V.G.7.b., supra; see also Tr. 11395-96
(Mandelbrot) ("Q And was there discussion about why it was that the language was such that you
not only couldn't participate, that you couldn't quote cooperate with any party opposing licensor
and the CARP? A

k.'A-0399
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any webcaster that retransmitted radio signals, it had no RR benchmark to protect.

Second, and more importantly, RIAA clearly intended to rely upon the "whereas" clause

which recited that approximately of Yahoo! 's radio retransitiissions are within

a 150-mile radius of the originating radio station, See id. at '11409-12. 'otne context is,

required to appreciate the significance of this clause.

At the time of the Yahoo! negotiations, radio broadcasters were claiming in

pending litigation that their retransmissions of their own radio signals over the internet'ere
exempt from the copyright laws. And even if not all of their retransmissions were .

exempt, they argued, at least their own retransmissions to listeners,within 150 miles of

their radio stations were exempt under Section 114(d)(li)(B)(i).i See Tr. 9304-05,

10203, 10210, 10232-34, 14146-50 (Marks); Marks IW.D.Tl. 15i16J

Naturally wishing to exploit the alleged "uncertainty" respecting these claims,

Yahoo! negotiators cited them as one basis, among many, for a lower RR rate. See id., Tr.

11307-08 (Mandelbrot). Understandably, they were: also willing to agree to a."whereas":

clause that implied that the low RR rate was somehow related to this alleged legal

uncertainty respecting the 150-mile provision. In short, it cost Yahoo! nothing to accede

to RIAA's insistence upon this clause. Both Yahoo! and RIAA, however, understood the

obvious — that na uncertainty existed as to whether any i Yahoo/ retransmissions were

" Subsequent to Yahoo, RIAA concluded an agreement with Cyberaxis, a small service that
retransmitted a single radio station signal. See RIAA.Exhibiti80 DR at f i1.7.i Mis small,
operation Pe id, RIAA Eitinblt

15 RR.

" These claims were subsequently rejected by the Librarian (see,Order ofJuly 16, 2001 at 5) and

a federal district court. See Bonneville Int'1, et al. v. Peters, 153 F. Supp. 2d 763 (E.D. Pa. 2001),

appeal pending. The Panel expresses no view concerning the[ merits bf thesel claims.,'We have

simply proceeded, in accordance with the Librarian's Order, to determine willing buyer/willing,
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exempt. See Tr. 11308-10; 1 Y380-87 (Mandelbrot); 10181-83, 11380, 13853-55 (Marks).

If an exemption could possibly apply to anyone, it would apply to broadcasters — not to

third party transmitters such as Yahoo!. The only rational argument available to Yahoo!

was that it would be at a competitive disadvantage should either of the alleged

exemptions ultimately be validated. See id. Mr. Mandelbrot testified that Yahoo!

understood that this argument was extremely weak and had no significant impact on the

rates ultimately negotiated. See id. The Panel finds Mr. Mandelbrot's assertion credible

and agrees that this argument did not significantly affect the negotiated rates. However,

RIAA was conveniently left with the "whereas" clause, which enabled RIAA to argue

before this Panel that the ~ RR rate reflects a "real" rate of + that had been

discounted to account for the alleged "legal uncertainty" at the time of the negotiation.

See e.g., RIAA PFFCL $'Ir 122, 128

(d) Other Factors Affectin the Yahoo! Rates

As described above, the Panel has concluded that Yahoo! 's IO performance

rate was elevated above the IO rate that the parties would have agreed upon, but for their

agreement to lower the RR rate. Two other significant factors support an IO rate lower

than ~&'; — the MFN clause and Yahoo! 's assessment of the cost of arbitrating the

CARP proceeding.

The MFN entitled Yahoo! to

seller rates for various types of streaming, including broadcasters, based on the evidence before
lls.

" The alleged discount ostensibly reflects that Yahoo! paid only for those transmissions that were
not "exempt," thereby reducing the otherwise~ rate to the ~~'R rate.
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Unlike the musicmusicmusic MFN clause that is

the Yahoo! MFN Howe)er,

because the clause provides for the possibility of reduced royalties at some future time& it

does add some indeterminate amount of value for Yahoo!.

Another significant factor relates to arbitration costs. RIAA and Yahoo! both

understood that if Yahoo! had chosen to participate in this CARP proceeding, it would

have been expected, as a "major player," to shoulder a significant portion of the

arbitration costs. See Tr. 10142-45 (Marks); 111248%9, 11269-76 (Mandelbrot). Yahoo!'stimatedthat these costs, along with lost "oppoWnig colts,'! doulII approach ~
See id. at 11274-76. Naturally, Yahoo! was willing to accept inflated royalty'atesif it could realize an even greater savings in arbitration costs. Of course, because i

RIAA was also motivated to save arbitration costs (that it would bear almost exclusively), ~

it too was arguably willing to accept a somewhat lower rate if~ it believed settlement wi'th'ahoo!would spur an industry-wide settlement and thereby avoid the necessity of RIA~A 'ncurringany arbitration costs. On balance, however, we think the 'issue of arbitration

costs militates in favor of Yahoo!. If Yahoo! reached agreement with RIAA, it

definitively avoided arbitration costs. In contrast, if RIAA reached agreement with

Yahoo!, the existence of many other unsigned liceiisees meant thalt RIAA still faced a '

Refemng to costs associated with Yahoo! managers directing time and resources toward the'ARParbitration, rather than to developing new aspects ofithe business. See Tr. 1 1248%9,
11271-76 (Mandelbrot).

RIAA President Hillary Rosen testified that there were really only three big players on the
internet (namely, AOL, Viacom, and Yahoo!) and that RIAA's hope was that an agreement with
Yahoo! would prompt the other two to follow. Tr. 559 (hosea).iOfcourse, it is quite unlikely that
AOL and Viacom, who are as sophisticated as Yahoo! woul'd agree to rates higher than Yahoo! 's.
Thus, RIAA's goal ofan "industry wide solution" really reflected a willingness to accept rates lin

the Yahoo! range if those could be established across the board.

SA-0402
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substantial prospect of having to arbitrate, as indeed has happened. For this reason, we

believe the concern about arbitration costs also implies somewhat inj7ated rates.

Other considerations arguably imply even further inflated rates for both RR and

IO. See Webcasters PFFCL gtt 121-27. For example, Webcasters argue that the Yahoo!

agreement eliminated certain legal ambiguities for Yahoo! and provided other benefits

that the statutory license does not afford. See id. at $ 126. However, it is unclear that the

agreement actually resolves the legal ambiguities cited by the Webcasters. See e.g., Tr.

11377-78 (Mandelbrot) (conceding that the agreement provides no more rights than

permitted by the DMCA). The other alleged benefits are of minor consequence.

(e) Im act of the Yahoo! A reement

We began our discussion of the Yahoo!/RIAA agreement by noting its economic

significance. First, Yahoo! accounts for both the vast majority (approximately ~
of DMCA-compliant royalties paid and an even larger percentage of the number of

performances transmitted. Second, this agreement also represents the results of a level

playing field negotiation. Sophisticated business people with the legal and financial

resources to press their interests forcefully sat on both sides of the negotiating table that

produced this agreement. Indeed, the Yahoo! license agreement appears to be the sole

" RIAA argues that the Yahoo! rates actually reflect below-market rates based upon two factors.
First, RIAA asserts that it "gambled that agreeing to a below-market rate with Yahoo would avoid
the uncertainty and costs associated with a CARP proceeding." RIAA PFFCL g 120-24. We
already addressed these issues (settlement with Yahoo! obviously did not guarantee avoidance of
CARP proceeding). See Section V.G.7. c and d, supra. Second, RIAA claims that it acceded to
below-market rates in return for a large lump sum payment. See RIAA PFFCL $ 127 While
there is obviously some value in receiving an advance payment, that value is substantially
outweighed by the other factors at play. These other factors include (1) the total payments that
would be due under the agreement (dependent upon the agreed rates) and (2) precedential value
for the CARP proceeding. Moreover, in the voluminous record materials related to this

t 69/ JA-0403



agreement where the rate was noi'he result of an essentially take-it-or-leave-it

negotiating process. Third, the terms of this agreement provide, after the initial period,

for different rates for different types of tran.'missions, a consideration which Section 114

(f)(2)(B) speciflcally clirects us to employ in our rate-setting. 'Thus, the elements of this

agreement, its economic significance, and the matching strengths of the parties who

negotiated it, all support its use as the most reliable benchmark for what a willing buyer

and a willing seller would agree to in the markdtpldce.

However, before reaching a final conclusion that the Yahoo! Ligreement

constitutes the most representative benchmark available to us, the Panel must address one,

final argument,. RIAA contends that three form5 of cortoboratlng evidence demonstrate

that the 0.4$ rate specified in most of the 2:5 non-Yahoo! agreements constitutes the most

appropriate benchinark. )Ve address this claim below.

H. RIAA'S "iCORRiOBiORATING EVIDENCE"

RIAA asserts that its proposed benchmark rates — a performance royalty of 0.4)

per performance plus an additional 1 0% ephemeral copy royalty — are corroborated by

three forms of record evidence, namely (1) 115 individual record,cortipany agreements,

(2) an analysis of the standards enunciated in the Georgia Pacific case, and (3) an expert

Economic Value Estimation. The Panel concludes, that ~'s apyquent is not

persuasive and. addresses briefly the principal deficiencies in each type of corroborating

evidence."

negotiation, the lump sum payment plays a minor role in the many evaLuations,exchanged both

between the parties and within the LUAA Negotiating Committee.
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1. The 115 Record Companv At reements

For reasons similar to those enunciated in our critique of the Webcasters'enchmark,

the Panel rejects these agreements as useful benchmarks for the Section 114

rights at issue here. While the licensees in these agreements (digital music users) are

similar to Section 114(f)(2) buyers, except for the agreement

previously discussed, the record company agreements cover different rights not subject to

the Section 114(f)(2) statutory license. By contrast, the 26 RIAA agreements license the

precise rights at issue here. Moreover, to the extent the Panel were inclined to utilize

these record company agreements, the effect would likely be to undermine, not

corroborate, RIAA's proposals in that many of the agreements reflect rates below those

which RIAA is proposing. For example, license agreements for

recite rates ranging from ...,'. See e.g., RIAA Exs. 90 DR - 95 DR. Yet, RIAA

proposes 0.5$ for webcasting syndication services and 0.6$ for listener influenced

webcasting services (neither are on-demand). See Section IV.A., supra.

2. The Georttia Pacific Analvsls

RIAA expert, Dr. Robert Yerman, testified about certain criteria enunciated in the

case of Georgia Pacijic v. United States Plywood Corp., 318 F. Supp. 1116 (S.D.N.Y.

1970), for the purpose of determining appropriate damages in patent infringement cases.

AAer applying these criteria to the 26 RIAA agreements, he concluded that they generally

support the rates proposed by RIAA. See Yerman W.D.T. 1, 5-6. The Panel agrees with

Dr. Yerman's general conclusion that the 26 RIAA agreements are potentially compelling

rate benchmarks. See Sections V.D. and V.F., supra. However, Dr. Yerman's
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conclusions are significantly undermined by two important factors. First, they were.:

based solely upon a review of the text of the 26 agreements. He did not review any of the

circumstances surrounding the negotiation of thoseiagreements, as the Panel has,done.;

See e.g., Tr. 3727-29 (Yerman). Consequently, his'analysis sheds.no light ori the weight

to be accorded each agreement and really adds little to,the, notion.(which: we:have

already accepted) that comparable agreements are the best potential benchmarks.

Another limitation on Dr. Yerman's analysis, ad exglichted bye Wdbckster's'xpert

witness Prof. William Fisher (Fisher W.R.T. $ 13; Tr. 11606-07 (Fisher)), is that the

Georgia Pacific case articulates standards for determining remedies for prior

infringement. This context introduces an extraneous element, characterized as having "a

punitive cast to it" (id. at 11606), which is not present iln the non-irtfringement

marketplace that the Panel is directed to replicate, and which undermines its usefulness

for our purposes. Accordingly, the Georgia Pacific analysis does not, in any, sense,,

undermine our previous reasoning.

3. The Economic Value Estimation

As described previously, RIAA witness, Dr. Thomas Nagle, conducted a pricing

strategy analysis designed to predict the royalty rates that hypothetical webcasters would

be willing to pay. He concluded that the rates proposed by RIAA are consistent with the

rates he would recommend based upon this analysis See Tr. 253 1-32, The analysis

seeks to ascertain the price that a theoretically viable webcaster would have been able to

'hese comments apply equally to the testimony of Dr. Wildman. See W.D.T. (Wildman) 1, 3-.5,

15-19.
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afford and still remain viable at some point in the future beyond the statutory license

period. See RIAA PFFCL $$ 411-23.

As previously noted, Dr. Nagle contends that most webcasting services are not

economically viable and will not survive. See e.g., Tr. 13393 (Nagle); Nagle W.D.T. 5.

Thus, he asserts, the current economic value of the statutory licenses must be estimated

for webcasters that will operate at a "sustainable scale at this future point of viability."

Nagle W.D.T. 6. That current value is determined by the price that suchwebcasters

could afford to pay after first paying their other expenses, and retaining sufficient profit

to earn "a reasonable return (which he places at 20-30%) on their investment." RIAA

Exhibit 108 DP (Dr. Nagle's analysis) at 15 - 16. In essence, Dr. Nagle posits that

record companies could extract every last penny from webcasters beyond the amount

they needed to pay other expenses and derive such a return.

Dr. Nagle's analysis necessarily relies upon a myriad of highly questionable

assumptions that appear inconsistent with foreseeable market conditions. 'or example,

Dr. Nagle assumes that the future viable webcaster will sell audio ads at $30 CPM,

selling about 60% of its inventory by 2005 (his projected date of viability). See Tr. 2569-

73. These figures appear overly optimistic. See e.g., Tr. audio

ads are currently in the range of $5 to $ 15 with sales of less than 10% of inventory).

Moreover, Dr. Nagle's estimate of projected unique listeners at the future date of viability

is not based upon any reliable projection. He merely calculates the number of unique

" We view this allowance as quite arbitrary. If the webcasting industry represents the type of risk
to investors that Dr. Nagle appears to suggest, a 20-30% return on investment may be inadequate.

" We recognize that some of these projections are partly based upon business plans of a few
webcasting services. However, we do not regard these projections, which are intended for
investors and appear to be constantly revised downward, as particularly reliable.
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listeners he believes are required for profitability w'ithout regard t'o the likelihood of

attracting that number of listeners. See Tr. 2570 (Nagle).

We conclude that Dr. Nagle's analysis does not support any particular rate level.

Moreover, Dr. Nagle's analysis firmly supports use of the Yahoo! agreement as a reliable

benchmark, as contrasted with the other 25 licerisees, many of'which have already failed

the test of marketplace endurance. See Section V.G.2., supt.a. 'Accordingly, we now

proceed to a determination of specific royalty rates.

I. DETERMINATION OF SECTION 114(A(2) KEBCAS'KING NATES.

The Panel previously concluded that the 26 RIAA license agreements potentially

constitute the best approxiination of the hypothetical marketplace we attempt to replicate.

However, the 25 non-Yahoo! agreements merit extremely little weight as benchmarks for

the rates that willing buyers and willing sellers would nhrmIill) negotiate ln the relevtant'arketplace.

Only the Yahoo! agreement reflects a ~reliable approximation of such rates

in the marketplace we attempt to replicate.

As previously noted, the "bottom line" combined rate was of paramount

importance to Yahoo!, but both parties also benefited from the artificially wide disparity

between the RR and the IO rates. Significantly, the Yahoo!'gt'eetnent also establishes

that, in the actual marketplace, willing buyers and willing sellers negotiate RR rates

considerably lower than IO rates. This seems eminently understandable.

The dramatically different RR and IO marketplace rates'ontained 'in the Yahoo 'greementreflect essentially undisputed testimony that traditional over-the-air radio play

74j JA-040S
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has a tremendous promotional impact on phonorecord sales. Indeed, record companies

have spent many millions of dollars over many decades to promote over-the-air play of

their releases. See, e.g., Tr. 530-33 (Rosen), 937-52 (Altschul), 1150-53 (Ciongoli), 1783-

85 (Wilcox), 2412 (Kenswil), 5717 (Fine), 5886 (Donahoe), 7657 (S. Fisher). Also,

endorsements from familiar, trusted radio station DJs are a key element in promoting

sales. McDermott W.R.T. 4; Tr. 7709-10 (S. Fisher). To the extent that internet

simulcasting of over-the-air broadcasts reaches the same local audience with the same

songs and the same DJ support, there is no record basis to conclude that the promotional

impact is any less. Tr. 5894-95, 6002 (Donahoe); see also Tr. 12861 (McDermott). This

factor was likely considered by RIAA and Yahoo!, and is evidently reflected in the

resulting difference between RR and IO negotiated rates. Apparently, RIAA concerns

about displacement of CD sales from internet performances do not apply equally to

retransmissions of radio broadcasts. See, e.g., Tr. 1112-15 (Katz); see also Jaffe W.R.T.

41-42.

In any event, the Panel's task is now clear. If the Yahoo!/RIAA agreement is to

be used as a benchmark for determining the hypothetical marketplace rates, we must

adjust downward the IO rate to offset the inflationary factors previously identified in

Section V(G)(7)(c) and (d), and we must adjust upward the RR rate.

1. The Internet-Onlv Webcastlna Rate

The Panel's analysis implies a willing buyer/willing seller marketplace rate

somewhere between .'~ (the artificially high IO-only rate) and the effective or blended
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rates. In the absence of compelling reasons to do: otherwise, we select the.midpoint52 in

that range as the approximate marketplace rate for IO performances. In order to make I

this calculation, we must select which of the three effective or blended, rates (

) to use as the endpoint. See gec)i'.P.7I.b., supira. i

The effective rate is the least significant. This rate was never negotiated,'or
even discussed by the parties. It merely reflects an historical fortuity that resulted

from the particular mix of IO and RR performances that iocaurred from the effective date

of the license agreement through an arbitrary date for which. data was available.

However, respectable arguments can be made for use of either the

rates as endpoints. On balance, we find the rationale for using

OI'

to be more

persuasive. The blended rate constitutes the precise per-performance rate,

negotiated by the parties for the first performances. lt is also the precise fee

actually paid for each performance and the rate umder which the majority of Yahoo!

performances were paid. By contrast, the blended rate merely represents the I

parties expectation of the rate that would effectively be paid,ifthe ratio, of RR,to IO:

" Selection of a midpoint within a "zone of reasonableness" constitutes rational ratemaking. Cf.
National Cable Television Assoc. v. Copyright Royal'ribunal, i724i F2d 176, 182 (DC Cir,

1983) ("ratemaking is an intensely practical affairr...[thatj, necessarily, involves estimates and
approximations...that...lie within a zone of reasonableness" (internal quotation marks and

citations omitted)).

We note Webcasters'ssertion that the Yahoo! iagreement should not serve as;a benchmark for
webcasting because Yahoo! 's primary business model is not webcasting. See Webcasters PFFCL

g 101, 135. This argument has little merit. Webcasters consist ofa diverse community of;
services, all utilizing streaming, but comprise a range ofdifferentibusiness models including

many services whose primary business model is not webcasting. See, e.g., Webcasters PFFCL $
3; RIAA PFFCL $ 127. The Panel is aware ofno Isu&tantial evidence that Yahoo! is no)

comparable to other webcasters for purposes of rate setting. Andi the Ifact that Yahoo! is,an,
aggregator is similarly inconsequentiaL No party hereto has argued that agreemc;nts with

aggregators areper se inappropriate as rate benchmarks for other,basic webcasters, and we Ne
aware ofno record support for such an assertion.,
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performances remained at precisely ~. This projection proved fairly accurate (but not

precisely so) throughout the period up to the CARP proceeding. See Tr. 11279, 11333,

11345, 11402 {Mandelbrot). Moreover, both parties expected the ratio to decline over

time, thereby yielding a slightly higher effective rate. See Tr. 10196-97 (Marks). Finally,

selecting the ~~'ate rather than the ~ rate gives some minimal weight to the

higher rate, non-Yahoo! RIAA (and agreements. We believe this

constitutes all the weight those agreements should be afforded.

The midpoint between and~ is 0.14!t! (rounded to the nearest hundredth

cent). Accordingly, in the absence of persuasive contrary evidence, the Panel concludes

that in the hypothetical marketplace, the Section 114(f)(2) performance royalty rate

which willing buyers and willing sellers would normally have negotiated. is 0.14) per

performance for basic (business-to-consumers) webcasting services.

2. The Radio Retransmissions Rate

The Panel applies the same methodology to determine the appropriate RR rate.

Our analysis implies an actual willing buyer/willing seller marketplace rate somewhere

between ~~„'.i„'the effective rate actually negotiated and paid by Yahoo! for the first 
IO and RR performances) and ~ (the artificially low RR rate). In the absence

of compelling reasons to do otherwise, we similarly select the midpoint of 0.07) (again

rounded to the hundredth cent) as the rate which most clearly reflects the performance

" The reader should not infer from this methodology that Yahoo! and RIAA necessarily agreed to
artificially lower the RR rate by 50% and concomitantly raise the IO rate proportionally. Our
analysis takes account of the other factors identified in addition to the artificiality factor. In each
instance we select midpoints because we are unaware of record evidence that would lead us to
another result.
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rate which willing buyers and willing sellers would havei commonly negotiated in; the

hypothetical marketplace.

J. SECTION 114(fl(2) RATES FiORi OTHER WiEBCASiTING 'SERVICES

We have determined the Section 114(f)(2). performance rates for basic business to

consumer ("B2C') webcasting services and for webcasting services that retransmit radio:

broadcasts. In this section we consider rates for other categories of webcasting

services.

1. "Business to Business" Webcastint Services ("Svndicators")

RIAA claims that business to business ("B2B",) webcasting services, where

transmissions are made as part of a service'that is syndicated'o third party web sites,:

should pay a higher rate than B2C webcasters.. The syndicator creates "branded" internet

radio-like stations for third-party sites that appear to the user,as,,for,example,",Eddie

Bauer Radio" or "Bolt Radio." See Griffin W.D.T.'6:-17; Tr. 1284-92 (Griffin), 7477-79

(Moore). The programming can be customIzed tolthelder|tographics ofithe'sites'

customers. See Tr. 14069-77 (Marks); Marks W.D.T., 16 17. And due to the limitation ,'

The Panel notes that the mtes we have determined (0.07$ for radio retransmissions and,0.14) i

for intemetwnly transmissions) are quite close to the rates,(

. See RIAA Ex. 137 DP at N945-46i At other points in the negotiation, RIAA also
indicated (~ gx. i 13'R at N11,721)

14544) (see id. at N I 1)32$ ~ e vide ncelsuggeg ~t o~ ~tea',are well
within a reasonably narrow range which includes rates.

" Ofcourse, there are numerous possible categories ofwebcasting services — limited onlyby'ne's

imagination. In this discussion, we address only,categories for which we believe the record
arguably supports a separate rate.
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set forth under Section 114(j)(6), some third-party sites might not be eligible to offer

webcasting without the services of a syndicator. See Tr. 14069-77 (Marks). In. many

respects, the syndicator is analogous to the business establishment music services that

provide music in traditional brick and mortar stores. See RIAA PFFCL $ 282; Moore

W.R.T. 2. RIAA cites Websound, MoodLogic and OnAir.corn as RIAA licensees that

exemplify syndicators. See RIAA PFFCL $ 285.

Webcasters respond that, regardless of the type of service, "the nature of the

public performance is the same; and the value of the performance does not change merely

because of the technology of the webcaster or the fact that the sound recording is heard

when it is accessed at a third-party web site rather than the originating webcasters'eb

site." Webcaster PFFCL $ 297 (emphasis added). In any event, the central question is

whether the record supports a higher rate for 828 services based upon an application of

the willing buyer/willing seller standard. We conclude that it does not.

We acknowledge that a few syndicators (that syndicated or intended to in the

future) signed license agreements with RIAA containing rates above the predominant rate

of0.4). See RIAA Ex. ~

However, a far greater number of agreements that permit syndication provide rates near

or below the predominant 0.4$ rate. See RIAA Exhibit ~—

Ne'%8885

" Under the definition of"eligible nonsubscription transmission," the pnmary purpose of the
transmitting service must be to provide to the public "audio or other entertainment
programming." 17 U.S.C. $ 114(j)(6).

" Interestingly, business establishment music services are exempt from paying any perfonnance
fees. See 17 U.S.C. $ 1 14(d)(1)(C)(iv).
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Of course, the agreenIent woIth) of )he most weigIit is the

Yahoo! license. In sum, we find insufficient record evidence toi support a separate rate

for syndicator services and conclude accordingly that such performances shall. be at al rate

of 0.14) per performance.

2. "Listener-Influenced" Services

RIAA maintains that so called "listener-influenced" services are ineligible. for the

Section 114 statutory license and urges the Panel not to set a royalty rate for such

services. RIAA PFFCL)226. However, if the Panel feels compelled to doso, RIAA

submits that the rate should be set at 0.6$ per-performance. RIAA PFFCL $ 227.

RIAA defines listener-influenced services.(also referred to as "personalized

services") as "those that allow their listeners some control over the programming they

receive through the rating ofartists, albums or'songs„as well as providing listeners with a

skip forward to the next song." RIAA PFFCL $ 286. lAlthoiigh the listeners will not know

which song will be coming next, by supplying'ratings and using the skip feature, the .

listener has more control over the songs heard ithan a Iistenm of a basic,genre-based

webcasting service. See id. Because RIAA deems most listener-inQuenced services as

ineligible for the Section 114 statutory licensees (see notes i I and 15, zupra), and because

RIAA is not permitted to negotiate as a common agent for non-statutory Section 114 i

80j
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licenses, it does not rely upon the 26 agreements as benchmarks for setting rates for such

services. Rather, it relies upon several agreements between record companies and non-

DMCA-compliant services.

The Panel's sentiments respecting services that offer listener influence are similar

to those expressed respecting syndicators. While RIAA may believe that listener-

influenced services displace demand for sales of their phonorecords (see e.g., Tr. 1508-12

(Griffin)), there is no empirical evidence before us to confirm this belief. And RIAA's

reliance upon agreements with non-DMCA compliant license agreements is unavailing.

By definition, these license agreements grant rights beyond those conferred by the

relevant statutory license. One would expect a rate premium for such additional rights.

We also note that RIAA has reached agreements with several licensees that offer listener

influence at rates consistent with its predominant rate (without premium). See e.g., RIAA

Exhibit Tr. 9354-57 (Marks),~
Finally, the Panel cannot imagine how one would meaningfully draw the line

between those services eligible for the basic webcasting rate and those that would be

subject to a separate rate for listener-influenced services. Indeed, neither side has

adequately described such a line of demarcation. We conclude that so long as a service

complies with, and is deemed eligible for the statutory license, it should not pay a

separate rate based upon listener influence.

" Of course, we do not interpret the Librarian's Order of July 16, 2001 as compelling us to set a
separate rate for listener-influenced services if we conclude, as we have, that the record does not
support one.



K. ROYALTY RATES FOR COMMERCIAL'ROADCASTERS

l. Introduction

Commercial broadcasters are FCC-licensed radio stations. Some currently

operate, and others contemplate operating, services which simultaneously stream

(retransmit) their over-the-air broadcasts via the internet. These streamed retransmissions

are known as "simulcasts." See, e.g., Proposed'Definitions of RIAA, February 12,'002 alt

16. Some broadcast stations also offer "archived" programming, "side channel"

programming, and "substituted" programming.; See Section K,5.;infra. The Panel must

determine what rates to set for these various trknstiiissLonk

2. Procedural Historv

As previously noted, this proceeding was suspended for the period November 9, i

2001 through December 2, 2001, to allow the parties an opportunity to pursue additional

settlement negotiations. See Section II.D., supra. The, negotiations resulted. in a

confidential settlement agreement between NPR and RIAA, and an accord respecting Ithe I

great majority of the non-rate terins. See id. Commercial Broadcasters also reached a

tentative settlement with RIAA. However, the settlement.was contingent upon the agreed

rates remaining confidential until after the Panel rendered.its Report.respecting non-

broadcasters. See Request to Withdraw Issues from CARP, December 14, 2001. This'ontingency

presented special challenges because, unlike the NPR/RIAA private

agreement, which settled all matters among a finite class of services, the

broadcaster/RIAA agreement affected only the signatories. See Order of Decembei 20,

2001. The Panel remained obligated to set rates and terms for non-signatory

broadcasters. Despite multiple, creative attempts by the Copyright Office and the parties



to fashion a mutually acceptable procedure that preserved the required confidentiality, no

agreement could be concluded. Accordingly, the Librarian directed the Panel to

determine rates and terms for Commercial Broadcasters. See Order of January 7, 2002.

3. Positions of the Parties

RIAA urges the Panel to adopt the very same rate for commercial broadcaster

streamers as the rate it proposes for B2C IO webcasting. See RIAA PFFCL

(Broadcasters) $ 1. RIAA maintains that no record evidence leads to a different result,

and that the Services'ee model should be rejected for all of the reasorts previously

discussed. See idg I - 1 1.

Broadcasters note that broadcasters represent more than 1500 of the 2300 entities

which filed Notices of Intent to use the statutory license. See Broadcasters PFFCL $ 33;

Marks W.D.T. n.2. They argue that the fact that RIAA was able to negotiate agreements

with only 26 webcasters, but with none of the 1500 broadcasters, demonstrates that

broadcasters and webcasters represent different groups of "willing buyers," which would

negotiate different rates in the marketplace. See Broadcasters PFFCL g 27, 33; Tr.

7660-61 (S. Fisher).

4. Determination of Commercial Broadcaster Rates

With respect to webcasters, we previously stated that if we can observe

agreements that willing buyers and willing sellers actually negotiated in the relevant

marketplace, we would generally expect their negotiated rates to already reflect the

parties'oint perceptions of the various factors identified in Sections 114(f)(2)(B) and

112(e)(4). In that event, no further rate adjustment would generally be required to

JA-0417



determine a willing buyer/williing seller rate. Although no party has adduced a singile

digital sound recording performance license agreement with any radio broadcaster, the

Yahoo!/R'JAA agreement entails retransrnissions of the same types of radio stations

signals, albeit by a third party — Yahoo!. The Panel has already determined that the i

typical willing buyer/wi,lling seller rate for that PD. rate is 0.07!( per performance. The

Panel must now decide whether the recor'd siiggests'a different rate for retransmiission of

an identical radio signal by the station itself i

— rather than by a third party. We find the

record (and consideration of the statutory factors) utterly devoid of evidence implying a

higher rate and insufficient to warrant a lower rate

Regarding the diisplacement of record sales, Section~ V.l. above discusses thei

extensive record evidence regarding the promotional effect of radio airplay. Some record i

evidence also suggests that record companies are less fearful of simulcasts by both

broadcasters and third parties — as contrastedl with conventional multi-genre webcasting.

See e.g. Tr. 1112-15 (Katz) (these streamiing,activities constitute the "safer end" of the

spectrum waiTanting a lower rate). This implies a lower rate than the webcaster

performance rate, for both broadcasters and third party retransmitters. Howe ver, we find

no record evidence suggesti.ng a different rate as between broadcaster and third party

retransmitter..

Though not explicitly argued by any party, several other rational arguments could

be advanced iin favor of a lower rate for broadcasters vis-a-vis those third-party

retransmitter.; wtuch also aggregate stations (such as Yahoo!). First, third-party

aggregators liike Yahoo! aggregate hundreds of radio stations on their portal sites. This

arguably provides the listener with. a more satisfying listener experience than derived

[
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from a traditional broadcast radio dial. One might then contend that third-party

aggregators derive more value from the sound recordings than do broadcasters that

merely retransmit their own signals. Second, aggregators might arguably pay more to

buy access to new, wider audiences than broadcasters would pay to stream to people who

were already their listeners. And third, aggregators who have to pay a performance

royalty to stream to all of their listeners might arguably pay more than broadcasters who

have never paid any performance royalty during decades ofbroadcasting experience. In

the final analysis, however, there is no record basis to quantify any possible difference in

value due to these factors. Stated differently, the Panel does not and cannot know

whether these arguments would impact the rate negotiated by a willing buyer and willing

seller, or to what degree.

RIAA continues to press its contention that the Yahoo! RR rate is an

inappropriate benchmark because it reflected alleged legal uncertainties surrounding the

retransmission ofbroadcast signals. See RIAA PFFCL (Broadcasters) $ 14. We have

already addressed this issue and confidently concluded that these alleged "exemptions"

were "red herrings" that did not affect the negotiated rates. See Section V.G.7.c. and text

accompanying n 44 supra. Ifat some future date, broadcasters were to prevail on their

150-mile exemption claim, we assume the courts would fashion a method of

appropriately reducing the royalty to exclude listeners within that area. Contrary to

RIAA's claim (see RIAA PFFCL (Broadcasters) $ 18), such reduction would not

constitute a "double counting of the 150-mile exemption" because we have made the

factual finding that the alleged exemption was not factored into the Yahoo! RR rate. Id.

[ss j JAA~gy



In sum, the Panel finds no reason to set a different rate for broadcasters (that

simulcast their own signals) than for third partiesl that retranhmilt the same.'signals on

behalfof the broadcasters. Accordingly, we determine the willing buyer/willing seller I

commercial broadcaster rate also to be 0.07$ per performance.

5. Archived Prot.rammint.. Side Channels. and Substituted Prot.ramming I

A broadcaster's steaming activity may involve making available to listeners

previously-aired ("archived") radio programming, internet-only programming on their

web sites {"side channels"), and/or "substituted programming" that is streamed whenever

a broadcaster lacks authorization to stream a portion of the over.-the-air programming.

Cf. Tr. 8556-67 (Davis); 5467-68 (Halyburton); RIAA Exhibit 140 DP~X.

The record is devoid of direct evidence of the willing buyer/willing seller rate for

archived radio retransmissions. But the Panel must resolve which rate, of those we have,

already determined, should apply to these retransmissions — the i0.07ig RR (and

commercial broadcaster) rate, the 0.14$ IO rate, or some other rate..

As part of their contingent settlement ygrqempnt Pisqusqed yboye, Broadcasters',

and RIAA evidently resolved all issues respecting archived programming,: side channels~

and substituted programming. See Proposed Terms filed,on December 20,.2001, at $ I 1(ei)

(setting forth definitions that would apply to the aettlemetnt).l B&adcastersl assert.'that,

although the settlement has not been effectuated, the jointly submitted, proposed terms I

remain binding on all parties. See Broadcasters PFFCL $, I, n.l., And these agreed teims

contain a definition ofAM/FM streaming that includes transmissions ofcertain archived

" For example, a professional sports franchise might conceivably. license.a radio station the rights
to broadcast an event over-the-air, but withhold the rights to simulcast the event over the Internet.

f 86/
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programming, side channel programming, and substituted programming. See id; Proposed

Terms of December 20, 2001, at $ l(e). Accordingly, Broadcasters implicitly claim that

these transmissions should be encompassed within the royalty rate set for commercial

simulcast transmissions. See id. RIAA vehemently disagrees and contends that that

definition was rendered moot when the settlement agreement was discarded. See

Copyright Owners Submission Explaining Proposed Terms of February I, 2002, at 2-4.

The Panel fully agrees with RIAA. The definition of AM/FM streaming is so

inextricably linked to the contingent settlement, it has lost all value for purposes of rate-

setting. See also Section VII.C.I., infra.

In accordance with our previously articulated reasoning, the best benchmark for

determining royalty rates for the transmission of archived programming, side channel

programming, and substituted programming, is the Yahoo!/RIAA license agreement.

That agreement provides compelling record evidence of two willing buyer/willing seller

rates: ( I) a rate for internet retransmissions of AM/FM broadcasts (RR rate); and (2) a

rate for all other internet transmissions. The former is significantly lower than the latter.

This apparently reflects marketplace assessment of the various promotion and

substitution effects, along with myriad other factors.

The Yahoo!/RIAA license agreement defines a radio retransmission performance

RIAA Ex. 75

DR at $ 1.16. The term "retransmission" is not further defined. Therefore, in the absence

ofcontrary record evidence, the Panel adopts the definition of that term as set forth in 17

U.S.C. $ 114, namely "a further transmission of an initial transmission ... if it is

simultaneous with the initial transmission." 17 U.S.C. g 114(j)(12) (emphasis added).

JA-0421



Accordingly, absent contrary evidence, the Panel concludes that the Yahoo! RR

rate applies only to simulcast transmissions and,does not include archived transmissions,

side channel transmissions, or transmissions containing substituted programming.

Consistent with this approach, the Panel declines to include these transmissions within

the 0.07$ RR rate adopted for commercial broadcaster retransg6ssions. As RIAA I

correctly maintains, archived transmissions, side channel transmissions, and;

transmissions containing substituted prograniming, are essentially webcasting. See RIAA i

PFFCL (Broadcasters) g 21-25; Proposed Definitions ofRIAA ofFebruary 12,: 2002 at

19. The Panel finds no record evidence warxanting a separate rate for the,se ~missians i

and, therefore, adopts the 0.14$ IO rate. 'ndeed,the Panel determines that lthel0.07$ performance rate applies only to

simulcast transmissions. All other transmissions are subject to the 0.14( performance

rate.

L. ROYALTY RATES FOR NONWPB AFFILIATED,
NON-COMMERCIAL BROADCASTERS

At the outset of this Report, we noted that NPR has reached a private settlerment

with RIAA respecting webcasting by public broadcasters represented.by NPR. See n2,

supra. However, NPR represents only itself, its member radio stations, and non-member

radio stations which are eligible to receive federal funding fmm the Corporation: for

Public Broadcasting ("CPB"). See MurdochAVoodbury W.D.T. 2. NPR does not

represent the universe of non-commerciall radio Statilonsl that are non-CPB

affiliated.'88

J
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Accordingly, the Panel must decide whether the existing record warrants a separate rate

for webcasting by these non-commercial radio stations. 'pplyingthe same commercial broadcaster rate to non-commercial entities

affronts common sense. A predecessor panel observed that, while commercial

broadcasters can pass along some portion of their costs to their advertisers, "[n]o

comparable mechanism exists for Public [non-commercial] Broadcasters." RIAA Exhibit

220 DP-X at 24 (CARP Report adopted by Library, Noncommercial Education

Broadcasting Rate Adjustment Proceeding, 63 FR 49823); Unlike commercial

broadcasters, "programming costs are not automatically accommodated through market

forces. Contributions from government, business, and viewers remain voluntary." Id.

"For these reasons, commercial rates almost certainly overstate fair market value to

Public Broadcasters." Id. That panel concluded that "commercial license rates can not

appropriately be used as a benchmark to determine Public Broadcasters'ates." Id. at 29

(emphasis in original).

Unfortunately, determination of the willing buyer/willing seller fees for non-CPB

affiliated, non-commercial radio stations ("non-CPB broadcasters") presents an

extraordinary challenge. Despite admonitions to all counsel from the Panel as early as

September 7, 2001 (well prior to the rebuttal phase), the record remains virtually barren

respecting such broadcasters. See Tr. 9009-13. The record tells little about those non-

'on-commercial radio stations are those that meet the definition of public broadcasting entities
found at 37 C.F R. $ 2532.
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CPB broadcasters that are represented by the NRlB1ulLC, 'andi virtually nothing about

those that are not.

MRBMLC struggles mightily to quantify a proposed rate founded in record

evidence. It urges the Panel to base non-c:ommercial broadcaster rates upon the flat fees

currently lpaicl to the PROs for their over-the-air musical works performarice rights, as set

forth in 37 C.F.R. $ $ 253.5(c), 253.6(c). See NRBMLC PFFCL, Q 20-24. Putting aside

our hesitancy to utilize over-the-air musical works performance rates as a proxy for

webcasting sound recording perfonmarice rates, those fees were settled pursua!nt to joint

proposals that are not part of this record. We do ikndw, hokevcIr, that those rate proposals

were

made on a nonprejudicial and nonprecedential basis. Therefore, the
Librarian recognizes tha!t the joint proposals do not reflect any assessment
by any of the parties of the,absolute or'elative value of the right of the
pe!rformance of music in the: ASCAP, BMI oi'ESAC repertory by college
radio . tations ..... [and] community radio stations.

62 Fed. Reg. 635i02, 63504 (December 1, 199'7). See 'also REAA Exhibit 220 DP-X at 21-

22 (CARP Report adopted by Librtiry, Noncommercial Education Broadcasting Rate

Adjustment Proceeding, 63 FR 49823) (Panel cohclttded that vttiluntary agreements

containing "nio-precedent clauses" are .highly,'suspect': as rate'ehchmarks, requiring an

examination of the "totality of circumstances'!). Absent a rigorous examination of the

" A party to this pmceeding, the National Religious Broadcasters Music License Committee
("NRBMLC"), apparently represents a certain subset bf the ndn-CPB'bro'adcasters (although. the
record does not reflect the size of that subset), as well! as many commercial broadcasters. In that
capacity, they filed Proposed Findiings ofFact and. Conclusions of Law ("NRBMLC PFPCV")
concerning this, isle. See NRBMLC PFFCL )i l.

'he only witness presented by hiRBMLC was Joe Ii). Davis, Senior Vice President for Salem
Communications — a very pmfitable commercial 0omlpany tra!ded! on the 'NASDAQ exchange that
owns 85 radio stations, a nietwork, a media. company, and an internet company. See Tr. 854044,
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agreements that led to adoption of the rates set forth in Part 253, supra, this Panel must

decline to adopt those rates as a benchmark.

NRBMLC attempts to bolster its proposal by citing the testimony of Dr. Murdoch,

who testified on behalf of NPR. At the request of the Panel, Dr. Murdoch reluctantly'ttemptedto establish the ratio of fees currently paid by NPR to the PROs, as compared

to the fees that NPR stations would pay the PROs if they were commercial radio stations.

See Murdoch W.R.T. 6-10. Dr. Murdoch concluded that ifthe Panel insisted upon using

"a commercial fee rate expressed on a revenue basis ... as a starting point for setting

fNPR] website fees, it would be appropriate...to reduce the cominercial fee rate by 90%

to determine the fee rates to be paid by [NPR] webcasters." Id at 9 (emphasis added).

Again putting aside the Panel's serious concerns about (1) using over-the-air musical

works performance rates as a proxy for webcasting sound recording performance rates,

and (2) using NPR as a proxy for non-CPB Broadcasters, Dr. Murdoch candidly

conceded other problems that render her strained conclusion "fraught" with problems.

See id at 9-10. For example, she explains that, should the Panel set commercial rates on a

percentage of revenue basis (which we have not), identifying a public radio station's

revenue attributable to music webcasting would be "exceedingly difficult." Id.at 9. And

8574-84. Davis works with Salem's radio stations — not the internet company — and his
testimony about noncommercial stations was primarily anecdotal. See Tr. 8542, 8554-55.
64 Citing the Noncommercial Education Broadcasting Rate Adjustment Proceeding CARP, Dr.
Murdoch opined that "the complexities of derivmg fees for public broadcasters from benchmark
fees for commercial broadcasters are not trivial, and are best avoided in situations where a public
broadcasting benchmark exists.... Nonetheless, in response to the Panel's specific request, we
have identified the nature of the adjustments that the Panel would need to recognize to derive a
fee for public radio webcasters from a commercial webcaster benchmark " Murdoch W.R.T. 7.

91)
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if the Panel adopted. a per-perf'ormance fee metric for commercial broadcasters (as we

have),

the adjustment to alive at a [per-performance rate]...for public radio
websites is less clear due to the limitations af information available to us. A.

problem in identifyiing the correct adjustment factor arises because the
d,iscount rate that we were able to calculate compounds a music use
adjustment factor and a. noncommercial adjustment factor. The per-
|'performance] .... rate requires the: adjustment for the noncommercial nature
of public radio websites but does not require the adjustment for public
radio's less-intensive inusic use. The Panel would find it necessary to
deconstiuct the 90 percent discount factor we have identified.

Id. at 10. Moreover, it apples that the revenue figure used in Dr. Murdoch's calculatidns

was improperly .inflated by the inclusion of revenue from non-CPB broadcasters and by

revenue ofM'R itself (which is not a radio station entity). See RIP&. RPFFCL (ze non- ~

CPB broadcasters) $[
17. See also IUAA PFFCL (re Broadcasters) $ 42. In sum, the Pastel

must reject both approaches advanced by NRBMLC.

RIAA's methodhology also suffers infirmities. Absent record evidence supporting

a particular rate for non-CPB broadcasters, RLAA "borrowed a~ ratio" from the

Noncommercial Education Broadcasting Rate Adjustment 1'roceeding CMU'eport,

supra. See 844% PFFCL $$ 237. RUM maintains that the panel awarded ASCAP and

BMI appjxiximately one.-third of the sum they had requested as a royalty fee for the ~

Section 118 public broadcasting compulsory license., and ASCAP and BMI had based

their request on royalties paid by coimnercial broadcasters. Based upon this ratio, R~IAA

is "willing to off'er" non-CPB broadcasters a two-thirds discount from the commercial

broadcaster rate. See IUAA PFFCL (re Broadcasters) $ 44. Otherwise, RIAA contends,

" The RD& offer is silent as to NRBMLC's request for the fee to include (I) substituted
progtamming (where the station lacks the rights to transmit certain over-the-air programtning via
the internet), (2) previously aired archived programming, and (3) up to two side chattnels
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the record reflects that non-CPB broadcasters "should pay the same royalty rates that

apply to .. commercial broadcasters." Id. Given the state of the record, the Panel

reluctantly would have to agree. Absent record evidence to support a differentiated rate,

should the Panel decline RIAA's offer, non-CPB broadcasters would be subject to the

commercial rate.

Accordingly, rather than subject the non-CPB broadcasters to the commercial

rate, the Panel hereby accepts RIAA's invitation to set a rate for non-CPB broadcasters

at a rate which is one-third of the commercial broadcaster rate of 0.07) per-

performance. Rounded to the nearest hundredth of a cent, the derived rate equals 0.02)

per-performance.

In accordance with the Panel's findings respecting the commercial broadcasters,

we determine that this rate of0.02) should not apply to archived radio broadcast

programming subsequently transmitted via the internet. Nor should it apply to

transmissions of substituted programming. The 0.02$ rate applies only to simulcasts-

retransmissions under 17.U.S.C. f 114(j)(12). However, consistent with RIAA's one-

consistent with and in furtherance of the educational purpose of the station. See NRBMLC
PFFCL $ 40; RIAA PFFCL (re Broadcasters) g 44-52.

" We assume that in a willing buyer/willing seller negotiation, the negotiated rate would be no
higher than the rate "offered" herein by RIAA.

'Curiously, one week prior to the deadline for submission of this Report, RIAA asserted that
their offer was not intended to be interpreted as one-third of the rate determined by the Panel for
commercial broadcasters, but rather "one-third of the rate adopted for Webcasters." Proposed
Definitions of February 12, 2002 at 14, n.6. This claim defies logic. Both the Panel and the
Services plainly understood the offer as referring to the commercial broadcaster rate. See id.
Indeed, we invite RIAA to review its initial offer. "Copyright Owners are willing to accept a rate
for Noncommercial Broadcasters that is no less than one-third of the rate paid for commercial
broadcasters." Reply of Copyright Owners and Performers to Non-CPB Entities (December 18,
2001) at 3 (emphasis added). The Panel declines to modify its position based upon RIAA's
eleventh hour assertion.
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third offer, and its implicit recognition that non-commercial broadcasters should not be

subject to commercial rates, transmissions of archived programming and substituted

programming shall be subject to a rate of one-third the commercial LO tate'of 0.14(. ~

Again rounded to the nearest hundredth ofa cent,,the,derived rate equals 0.05$ per

performance.

Respecting side channel transmissions,'these obviously do not qualify for the

simulcast rate. In accordance with our reasoning, 'these transmissions would also be

subject to the 0.05$ per performance rate (one-third of the commercial IO rate of0.14$)

However, the Panel accepts as appropriate the limitations, proposed by NRBMLC. Se@

n.65 supra. These limitations were proposed by NRBMLC (see NRBMLC PFFCL $ l40)

apparently in recognition that allowing i~li~ited side,channels could permit non-CPS

broadcasters to essentially become commercial webcasters.

In summary, the Panel determines the performance royalty rate for non- CPB 'roadcasterretransmissions (simulcasts) to Ibe 0.02$ per performance. The rate for

transmissions ofarchived programming substituted programming, and transmissions of

one or two side channels ofprogranuning; consistent with the educational mission of the'tation,shall also be 0.05$ per performance. The rate.for.transmissions on any side

channels beyond the two shall be the same as the commercial non-simulcast rate, i.e.,

0.14$ per-performance.

M. THE MINIMUM FEE FOR%'ESCASlI'ING SERVICES

Both Sections 114(f)(2)(B) and 1 12(e)(4) direct us to set a minimum fee for each

type of service. Because the Panel is setting a Sections 1 14 rate (and iconcomitantly a

Section 112 rate) that is based upon the number oflperformances'.that a service trarismits,
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rather than a percentage of revenues generated by the service, the issue of minimum fees

is of lesser significance. See Marks W.D.T. 17-18. RIAA was rightfully concerned that a

start-up service with little revenues could transmit a large volume of performances, but

pay very little in royalty fees, if fees were based upon a percent-of-revenue model. See id.

The Panel concurs with the Services that one purpose of the minimum fee is to

protect against a situation in which the licensee's performances are such that it costs the

license administrator more to administer the license than it would receive in royalties. Cf.

Jaffe W.R.T. 31; Tr. 12387 (Jaffe). Another arguable purpose is to capture the intrinsic

value of a service's access to the full blanket license, irrespective of whether the service

actually transmits any performances. See RIAA RPFFCL $ 249. Whichever the purpose

of the minimum fee requirement, the Panel believes that the lowest fee negotiated by

RIAA under the per-performance fee model would necessarily cover the perceived

administrative costs and the value for access to the blanket license. This belief is

premised upon one fundamental assumption — that a sophisticated and experienced

negotiator, such as~ would not negotiate a minimum fee that would expose it to a

loss. %'e are quite comfortable with this assumption. Accordingly, we adopt the

minimum fee prescribed in the license agreement of $500 per

annum, which covers both the Section 114 license and the Section 112 license. See

Our reliance upon the minimum fee prescribed in the

license agreement is in no way inconsistent with our prior decision to

accord virtually no weight to that agreement with respect to the per performance fee. As

previously explained, ;: is one of a large number of licensees that never

'his minimum fee appears to be generally comparable to the combined minimum fees set by
other collection agencies such as the PROs. See Webcasters PFFCL g 363-64.
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paid royalties pursuant to the performance rate structure. I& merely paid pursuant to.the

minimum fee requirements.

Accordingly, we apply this minimum fee,'to all webcasting'services. Each

statutory licensee is required to pay a minimum license fee of $500, payable as a non-

refundable advance against future royalty fees in'hat ye,'ar, due upon the first monthly

payment of each year. And in accordance with the license agreement,

the minimum fee shall not be prorated based upon the date paid, but shall be due in full ~

for any calendar year in which a service holds a statutory license..

N. SECTION 112(e) EPHEMERAL RECORDING 'ATESFOR WEBCASTING SERVICES

1. The Nature of Ephemeral Copies

Ephemeral copies of digital recordings, as addressed in $ 112 of the Copyright

Act, refer to temporary copies of sound recordings made to ienable ior facilitate the d/gitsl

transmission of such recordings. These may include,, for, example, inultiple copies made

to sit on multiple hard drives or servers, or copies configured differently tofacilitate'treaming

at different bitrates and "codecs." Zitttain W33.T. 2~6, 12; Tr. 4588 (Porteus);

Porteus W.D.T. 12; Pearson W.D.T. 9-10; Wise W.D.T. 9; Juris W.D.T. 7; Roy W.D.T.'

8; Moore W.D.T. 5; Tr. 6555-56 (Jaffe). Webcasters 'and broadcasters 'may use a single

ephemeral copy in the streaming process without,charge, 17, U.S.C, $ 1.12(a)(1). The

creation or use ofmultiple ephemeral copies, however, is subject to a statutory license.

One part of this Panel's responsibility is to set a royalty rate. for the use ofmultiple

ephemeral copies by webcasters and broadcasters. $ 112(e)(4). The royalty rate for the
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use of ephemeral copies by Business Establishment services is determined in Section VI

of this Report.

The record establishes that ephemeral copies are integral to most digital

performance streaming, but the testimony is contradictory regarding whether ephemeral

copies have independent value apart from, or because of, their use in the streaming

process.

2. The Value Of Knhemeral Conies

(a) The Services'iew

As throughout this proceeding, the Panel is offered two contrasting views

regarding what the appropriate analysis should be. The Services urge the Panel to adopt

economic analysis reasoning, primarily by Professor Jaffe, while the Copyright Owners

and Performers urge that the appropriate guidance is to be found in the 26 agreements

negotiated between RIAA and its licensees.

Services witnesses argue that, because the only purpose ofephemeral copies is to

facilitate licensed public performances, they have no economic value separate or distinct

from the value of the performances they effectuate. Jaffe W.D.T. 52-54; Tr. 6556 (Jaffe).

Because the payment of the performance royalty has already compensated the copyright

owner for the full value of the public performance, according to this logic, paying any

additional amount for the ephemeral right would constitute an inappropriate double

payment. Tr. 3904 (Fisher). Arguing by analogy, ephemeral copies should be seen as

similar to car keys, which are used to start and operate an automobile. See Jaffe W.D.T.

54. Although they are necessary for operation (except possibly for "hot wire"

specialists), their "value" is included in the overall purchase price paid for the car.
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Similarly, appropriate royalty payments for perfoanance rights include payment~

for incidental ephemeral rights. Designating any~ separate vials for an ephemeral right is

thus arbitrary, and any amount so set should be subtracted from the royalty rate for the

performance right in order to keep the combined cost of'the'two rights'the same. JafFe

W.D.T. 52-54; Tr. 6556 (Jaffe). Again by analogy, if a $ 10 price tag were to be attached

to car keys, the price of the automobile should be reduced by $ 10 to keep the total price

constant. Jaffe W.D.T. 54; see also Tr. 6556-57, 12700-01 (Saffe); Services RPFFCIl $2I7. ~

(b) The Copvriaht Office View

Advocates of the "car keys" analogy urge'the Panel to fellow the August 2001

Report of the U.S. Copyright Office, issued during th'e pendency of this proceeding, I

which characterized $ 112(e)'s imposition ofa separate ephemeral rate as an"aberration.~'his
Report states: "we [see] no justification for.'.thb irdpodition ofa royalty 'obligation

under a statutory license to make copies that have no:independent economic value and are

made solely to enable another use that is permitted under a s'eparaM cotnpuisotylicettse.l'affe

W.R.T. Ex. 6, U.S. Copyright Office, DMCA Section 104 Report at 1 14 fn. 434

(August 2001). The Copyright Office also.advocated this view m 1998. Id.

(c) The Congressional View

Although the Copyright OKce did urge this policy position in 1998, both the text

and the legislative history of $ 112 indicate'that Congress'decline to adopt it. 17 U.S'C.'112(e);DMCA Conf. Rpt. 89-91; DMCA Section-by-Section Analysis 52-53, 61-62.

Whatever the Panel's private views regarding the merits of this policy debate (and the

Panel affords great weight to the views of the Copyright Office professionals who have

developed considerable expertise in these matters), this policy determination must be~
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made by the Congress, not by the Panel. Unless and until Congress amends the current

statute, the Panel's duty is clear: the Panel's responsibility is to follow the current

Congressional mandate set forth in g 112(e)(4) and determine a separate rate for

ephemeral copies.

(d) Evidence from the Market lace

The record also establishes another reason to guide Panel analysis to this

conclusion. In mandating a separate ephemeral compulsory license in $ 112(e)(4),

Congress established the willing buyer/willing seller measure as the standard to be

followed, and the Copyright Office has affirmed that "willing buyer/willing seller" is the

standard this Panel must apply in determining an ephemeral royalty rate. July 16, 2001

Order at 5. It would be one thing if record evidence established that buyers ofprivately-

negotiated licenses had refused to pay any separate ephemeral royalty or, if they had, had

insisted that their performance royalty be reduced by the amount of their ephemeral

royalty. However, as discussed below, record evidence before the Panel establishes the

contrary. separate ephemeral rates, above and beyond the performance royalty were, in

fact, often agreed to in the 26 RIAA statutory licensing agreements. Thus, whatever the

merits of the theoretical economic analysis, actual actors in the marketplace have

demonstrated behavior which matches the standard that Congress and the Copyright

Office have indicated must be applied. For this reason, we turn next to an examination of

the 26 agreements as they pertain to ephemeral royalty rates.

3. Four Measures from the 26 A reements

In Section V.G. above, we explained why we have concluded that 25 of RIAA's

26 license agreements are entitled to little weight in determining the predominant
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performance royalty which willing buyers and willing sellers would agree to in the i

hypothetical marketplace we must replicate. The same infirmities greatly limit the

usefulness of these agreements in determining ephemeral royalty rates. Nevertheless, the

Panel considers it appropriate to look at these 26 agreements in,order to see if, they reveal

a clear and consistent pattern. Regrettably, examination of the RIAA's, initial 26 license,

agreements reveals an inconsistent, rather than a consistent, pattern.

Overall, the 26 agreements fall into four categories., Two set ephemeral rates as;a

percentage of gross revenue. One provides for a flat dollar amount payment. Thel lari,est

single group indicating any rate (eight in number) provides for an ephemeral rate as a

percentage of the performance rate amount. And a fourth group ~(of.fifteen) is silent

regarding ephemeral copies and provides no eppes pphpmpal ~ratq.

Percentage ofOverall Revenue. Two of the imtial 26 negotiated agreemehts l

Qcu)ate)

ephemeral rates based on overall revenue ~ in the,first aud

perfonnance/ephemeral rate in the second). See RIAA Bxs.

for a combined

Compared

to the other 24 agreements, these two are the least probative because their percentage;of-,

overall-revenue basis was used only twice and is not now urged, by eny party as a formula

for the webcasting ephemeral rate to be set bye this Panels

Hat fee. This second type of ephemeral rate agreement (with Yahoo!) resultedin'he

largest ephemeral royalty amount paid under any of tlute 26 agreements and was

related to the largest number of performances. The Yahoo! agreement is calculated on

the basis ofa flat fee, with a payment of fdr tlie initial time period (~u@ 1$-

31-00) and an additional for each 12-month renewal. See RIAA Ex. 75 DR at
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)$ 3.1, 3.4. The total ~~i ephemeral royalty amount paid, when divided by Yahoo! 's

total non-ephemeral performance royalty payment of~ million, Panel Rebuttal

Hearing Ex. 1 (Mandelbrot W.R.T. 7), results in an effective royalty rate of 8.8% paid

under this agreement. As the agreement which represents both the ephemeral royalty for

the largest number of performances and the largest ephemeral amount paid, this Yahoo!

ephemeral rate, like its per performance rate, is entitled to considerable weight.

Percenta e of Performance Ro al Amount. The third category of ephemeral

royalty rates is found in eight agreements, which provide for express ephemeral rates of,

or calculable to be, 10%. The first of these (~~~ occurred in August 2000,

contemporaneously with the Yahoo! agreement; the remainder occurred over the next

eight months. The three which can be calculated to be 10% are:;: '

See

also RIAA Exs. ', '

Absence of Indicatioa Having concluded that the soundest basis for determining

what willing buyers would pay willing sellers for an ephemeral rate would be to look at

the 26 actual marketplace agreements, the Panel is faced with the anomaly that the

majority (fifteen) of these 26 do not state any ephemeral royalty rate. Based upon a

careful examination of the agreements themselves, as discussed previously in Section V.

G., the Panel concludes that the reason for this silence is that these agreements do not, in

" Clearly, the RIAA characterization that "Nearly all of the RIAA license agreements include
the 10% surcharge for the making of ephemeral recordings under the Section 112(e) compulsory
license," RIAA PFFCL $245, is decidedly wide of the mark.
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fact, convey ephemeral rights to the licensees Unlike the Yahoo! agreement and others

which are typically labeled "WEBCASTING PERFORMANCE AND EPHEMERAL'ICENSE

AGREEMENT" (emphasis add'ed),'he fifteen silent agreements are labelc'.d

only 'WEBCASTER PERFtORlIvtANCE L,ICENSE " See, e'.g., '~ Exs. 60 DR-73

DR. Similarly., while the Yahoo! agreernerit and others grant an express ephemeral

license (see, e.g., RIAA Ex. 75 at (Z.I.Z), the fifteen silent agreements lack this

provision. What all 26 do have in common, htiwt!ver', is 'an express provision which

states that gggggggg~+I See, e.g., RJAA Ex. 75

Dilate

i$.2.i}. +nb, bbth types of agreements

are clear, uiternally consistent, and unambigudus 6n theii1 face. The ones labeled as

granting ephemeral licenses do so expressly, while the ories labeled simply as

performance licenses are limited. to that right. Because these fifteen do not provide any

ephemeral royalty rate, they provide the Panel no guidance on what the ephemeral royalty

rate should be.

However, because they do constitute a significant portion of the marketplace

evidence, the Panel sought to analyze how they came about. Four different reasons could

explain the unexpected state of affairs. First, at least some of the: licensees may have

believed that their agreements included ephemeral rights. For example, Mr. Heilbronn of

Lomasoft, although he did not negotiate the agreement himself, was not a lawyer, and did

not head his cctmpany at the time, testified to his understanding that his royalty rate

~gggggggg$ T). l1510$-017 fpiegbrotm). The Panel believes

that he was mistaken.

I l02f
JA-0436



MATERIAL UNDER
SEAL DELETED

A second possible explanation is that these services could have been sufficiently

small to enable them to operate using only the single free statutory ephemeral copy. Tr.

9769-80 (Marks); Tr. 14970 (Garrett). While some evidence indicates that some of these

were smaller, single-channel, or never-launched webcasters, the record does not establish

any specificity and suggests, at best, various contradictory inferences. Tr. 14974-88

(Garrett).

A third possible explanation is that ephemeral rates are generally so much smaller

than performance rates that they were treated almost as an afterthought, possibly on the

order of a sales tax, and accordingly were simply not addressed in some negotiations.

For example, the record reveals that in the Yahoo! case, after eleven months of extensive

negotiation, multiple term sheets, and near closure on many issues — and six days before

Mr. Marks reported to the RIAA Negotiating Committee that "we have a deal" (RIAA

Ex. 137 DR at N14561 (6/29/00)) — the ephemeral rate was still "to be agreed upon." Id.

at N11828 (Term Sheet, 6/23/00). In the negotiation, in the last six days, an ephemeral

rate agreement was reached (id. at N14561), although it may not have been in other

negotiations.

A fourth possible explanation is that initially RIAA did not press the issue so long

as it received what it regarded as a "satisfactory" performance royalty rate. In each of the

&st fifteen agreements, RIAA negotiated either 15% of revenue or about 0.4$ per

performance. See RIAA Exs. 60 DR-73 DR. While negotiating the.'",.:.&eke'-

"&- ] and Yahoo!), as it became clear that any agreement reached with Yahoo!

would be closer to one-half the previous amounts, lead negotiator Marks asked the

Negotiating Committee t

t 103$
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RIAA Ex. 137 DR at NI4548 (349/$0). In the context of a n'on-:,

"satisfactory" rate, the Committee was clear tha't

RIAA Ex. 137 QR )t $14)57(, 3/31/00); and at

N14555 ( 3/28/00). In virtually all, the agjee4enlts t$e4fter, they!did!

4. The Panel's Knhemeral Rovaltv Deterniinntion

In setting an ephemeral royalty rate, the Panel thus has before it the following:

two agreements founded on a basis not now advocated ~by any~ pity, fifteen agreements

which did not provide a rate, the largest single agreement at an effective rate of 8.8%, and

eight other agreements at a 10% rate (express od cakulablel). Ithe Panel cbncludds that the

rate most representative of that negotiated in the marketplace between willing buyeis and

willing sellers, as represented by these 26 agreements, lies within the range between 8.8%

and 10% of the performance royalty amount. For all of the reasons discussed in S&tioh

V. G. above, the Panel places significant weight on the Yahoo! rate of 8.8% and does dot ~

afford great weight to the other 25 agreements. Indeed, even at face value, as explained

here, they do not represent evidence which estab1ishes RIAA's proposed rate.

Accordingly granting very modest effect to the agreements, which,have ephemeral rates

around 10o/o, the Panel rounds the 8.8% Yahoo! boatel up Ito 0/o. ~ It 4etehni'nes,'ccordingly,

that the $ 112(e) royalty rate for whatever number'f ephemeral copies are'ecessaryfor the sole purpose of facilitating performances under $ 114(f) shall be setat'%

of the amount ofperfonnance royalties paid by a licensee. '
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O. OTHER ISSUES

1. Same Rates for Both License Periods

As previously noted, the purpose of this proceeding is to set rates and terms for

two time periods: (1) October 28, 1998 (the effective date of the DMCA) through

December 31, 2000; and (2) January 1, 2001 through December 31, 2002. See Order of

December 4, 2000 at 5. However, the rates and terms proposed by all parties are the

same for both periods. The Panel agrees that, based upon the record before us, there is

no warrant to set different rates, nor any inflation adjustments.

2. Long Song Surcharge

RIAA proposes a "long song surcharge" for all performances of songs over five

minutes in duration. See RIAA PFFCL $ 210. RIAA asserts that this "provision is in all

of the relevant RIAA license agreements with B2C webcasters." Id. To the contrary, this

provision is ',=

I relep.t% a
I: «A~
f-.-.:,'~N~= =—W@l. Accordingly we decline to impose this provision.

3. Partial Performances

Webcasters urge the Panel to exclude from payment partial performances ofa

sound recording that do not reach a threshhold duration of thirty seconds. See

Webcasters'upplemental Submission ofJanuary 18, 2002 at $$ 13-14. Webcasters note

" Within the context of its rate pmposal, Webcasters did pmpose a modest inflation adjustment.

See Services'roposed Rates and Terms (November 6, 2001) g 2(a)(3) and 2(e). However, the

record does not support this adjustment. In any event, the Panel readily acknowledges that its rate

determinations are not so precisely calculated as to render an inflation adjustment meaningful or
necessary. In this tegard, we felt quite comfortable rounding our rate determinations to the
nearest hundredth ofa cent. This rounding likely subsumes any minor inflation adjustments.
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that truncated performances can occur as a result of I"technology glitches or user:

activation of song-skip functions." Id. at $ 15:. This is true,:however the record does not

support payment exemptions.

Recognizing the potential for technological glitches, that cause:occasional

streaming failures, three of the 26 RIAA agreements. provide exemptions for

performances under 10 seconds in duration (two of the three apply only in the

introductory periods). See RIAA Exhibits at g 1.6 at

g 3.1.1 at $ 1.6 . Qd$ed, s~)ng ~failures are also i

accommodated in the benchmark Yahoo! agreement: which pmvides:

RIAA Exhibit 75 DR at $ 3.2.1 (emphasis added).

However, the Panel has already partially accounted for this:provision in our

calculation of the per-performance rates. In our calculations, we used the blended

rate as an end point to determine the final IO and ERR rates. iThe blended rate

constitutes the precise per-performance rate negotiated by the parties for the first Q
performances. These performances included the "free'*

performances. Accordingly, this provision has been partially accounted for because it

was part ofour calculations to find each mid-point, or arithmetic mean, that constitutes .

the final IO and RR rates. And only a "partial" accounting is appmpriate because RIAA
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agreed to this accommodation in the initial period only — as it did in two of the other three

agreements that made accommodations for technological glitches.

Respecting Webcasters'econd argument, we find no justification for excluding

short performances merely because the listener elected to skip a sound recording. The

functionality of certain services that allow listeners to skip unwanted performances

provides a benefit to webcasters. 'lthough the record does not support a higher

performance rate for services that provide this functionality, neither does the record

support penalizing the copyright owners for this benefit to webcasters — a benefit that

allows webcasters to offer a more satisfying experience to their listeners. None of the 26

agreements provides an exemption for skipped songs and no exemption is warranted.

Finally, we find that tracking and reporting partial performances would not

significantly burden the services. See Tr. 13789 (Marks) ("Every webcaster that we'e

done a deal with has agreed to do so [report actual performances], generally speaking,

and they do it in different ways."). See also Tr. 11800, 11817 (Kessler) (currently

available sofbvare allows the generation of a performance report that "truly is the push of

a button").

'Accordingly, the Panel declines to exempt partial performances from payment

obligations established herein. See, however, Panel discussion below regarding

"incidental performances" and the definition of a "performance."

" See e.g., Tr. 7412 (Roy) ("... consumers really like this functionality. They like to be able to
skip songs they don't like. That's one of the things they don't like about terrestrial radio. And
they tend to stay on the services longer....")

" See our Section V.J.2., supra.
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4. Incidental Performances

Webcasters also argue that "incidental performances" should be exempted from

payment. See Webcasters'upplemental Submission ofJanuary 18, 2002 at g 13,.17..

The Panel agrees. The benchmark Yahoo! agreement explicitly excludes

gee~ gxh)bit!75 DR.'at $ $ 1.3, 1.10.

We accordingly adopt this provision which eIxchid& MnsihissIo& or'rettansmissions that

make no more than incidental use of sound recordings, including but notlimited'o,'ertain

performances ofbrief musical transiti'ons, briefperformances during news, talk

and sports programming, comnercial jingles, and certain background music. See id&

5. Performances of Sound Recordings Alreadv Licensed

All parties agree that performances ofsound.recordings by webcasters that have

already secured a license for that performance should be exempt Rom payment under the

statutory licenses. See Webcasters'upplemental Submission ofJanuary 18, 2002 at $ ,

19; RIAA's Comments ofJanuary 18, 2002 at 8-9. The, Panel agrees.,

6. Definition of a Performance

Consistent with the Panel's determinations above, and the applicable provisions I

of the Yahoo! agreement, we define a "perfoimancet's:

Each instance in which any portion ofa sound recording is publicly
performed to a listener via a Web Site transmission or retransmission (e.g.
the delivery ofany portion of a single track from a compact disc to one
listener) but excluding the following:

(1) A performance ofa sound recording that does not require a license (e.ig., i

the sound recording is not copyrighted);
(2) A performance ofa sound recording for which the service has
previously obtained a license from the copyright'owner of such sound
recording; and
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(3) An incidental performance that both (i) makes no more than incidental
use of sound recordings including, but not limited to, brief musical
transitions in and out of commercials or program segments, brief
performances during news, talk and sports programming, brief background
performances during disk jockey announcements, briefperformances during
commercials of sixty seconds or less in duration, or brief performances
during sporting or other public events and (ii) other than ambient music that
is background at a public event, does not contain an entire sound recording
and does not feature a particular sound recording of more than thirty
seconds (as in the case of a sound recording used as a theme song).

See RIAA Exhibit 75 DR at f) 1.3, 1.10; Webcasters'upplemental Submission of

January 18, 2002 at $ 19; RIAA's Comments of January 18, 2002 at 8-9.

7. Calculatin Number of Performances

As previously explained, the per-performance fee metric is preferred because,

among other reasons, it provides a fee structure directly tied to the intensity of sound

recording usage. See Section V.B., supra. However, as RIAA apparently concedes (cf.

RIP% PFFCL„Appendix C at $ 4), some services may not currently possess the proper

software, or technical expertise, to track or calculate accurately their performances of

sound recordings. Accordingly, as RIP% proposes (see id), statutory licensees should be

permitted to make a reasonable estimate of the number of their performances until such

time as they can reasonably be expected to acquire the software and expertise.

" RIAA proposes to permit estimation ofperformances prior to January 1, 2000 only. See RIAA
PFFCL, Appendix C at Ir 4. However, we view this deadline (which precedes by almost five
months the expected date of the Librarian's decision in this matter) as inequitable and
unworkable. The Panel believes services should be accorded more reasonable notice to acquire
the requisite software and technical expertise to begin accurately tracking performances. And
although the record does not support any particular timeframe, we view 30 days as reasonable. Cf.
Recording Industry ofAmerica v. Library ofCongress, 176 F.3d 528, 536 (1999) (there are
"some circumstances in which the Librarian's Decision must, for want of concrete data, be based
principally on sound judgment ... [so long as the matter in dispute has beenj properly raised
before the arbitration panel so that the parties have a fair opportunity to address it, and so that the
Librarian has the benefit of the parties'iews before reaching a judgment"). In the instant
proceeding, the matter was raised during the hearing, and again in the RIAA PFFCL. The
Services have had ample opportunity to respond.
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Accordingly, the Panel accepts RIAA's proposal and permits estimation of the total

number of performances by a . ervice as follows::

For the period up to the effective date of the rates and terms
prescribed herein, and for 30 days thereafter.', thr! statut(rry licensee may
estimate iits total number of performances if the actual riumber is not
available., Such estimation shall be based on multiplying the licensee's total
number of Aggregate Tuning Hours by 15 ptrformWcr!s per hour (I
performance per hour in the case of rdtrarismissihns of AM 'and FM radio
stations reasonably classified as news., business, talk or sports stations., and
12 perfoii&nances per hour in the case of all other AM and FM radio
sta.tions).

tt. Discount for Promotion ond Secor&&/

In response to inquiries from the Panel during th&t. heing, RIAA proposes that a

performance rate disicount of 25% be allowed to any service that includes certain

promotional and security features not otherwise requ:ired by Sections 114 and 112. See'IAA
PFFCL $$ 240-43. These include a "buy button" or other link to retail web sites'hat

offer. ales ofCDs, certain promotional arinor)nc&&metrts,~ listdnet surveys, and

limitations on the streaming tecltmology used. See id.. Some of these considerations are

consistent with those offered in many cif the RIAA licensees., See BLAA Exhibits 60DR'hrough

84 DR.

The Panel would encourage RI&r&A and webcasters relying upon the statutory

licenses to considker voluntary agreements that would'eQe!ctuate Much discounts. In the

final analysis, however, the Panel concludes that it should not mandate these discounts

because they entaiil matters beyond the statutory license and,,arguably, beyond the

Panel's authority. Moreover, the Panel is aware of no record evidence to support any

particular discount rate.
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VI. ROYALTY RATES FOR BUSINESS ESTABLISHMENT SERVICES

A. NATURE OF THE SERVICE

In addition to webcasters and broadcasters, the record before us shows that certain

organizations offer an entirely different type of music service, namely, the compilation

and delivery of background and foreground music to be played in business establishments

for the listening enjoyment of customers of those establishments. Pursuant to the

"Business Establishment Exemption" found in 17 U.S.C. f 114(d)(l)(C)(iv),

organizations which make digital transmissions in the course of such services are exempt

from any performance royalty so long as they comply with the requirements of the

DMCA. However, pursuant to $ 17 U.S.C. f 112(e), those organizations are required to

pay a royalty for the right to make multiple ephemeral copies in the operation of such

services. RVA's petition to set the royalty rate for such ephemeral copies has been

assigned to this CARP panel for determination.

Unlike webcasting, Business Establishment (also called "background") music

service is a form ofbusiness which has been in operation for decades. AEI Music

Network, Inc. ("AEI") began distributing original artist recordings for use in business

establishments in 1971. See Knittel Vf.D.T. 4. Other companies, including DMX Music,

Inc. ("DMX"), Muzak, Inc. ("Muzak"), PlayNetwork, Inc., and Radio Programming and

Management, Inc., have also offered background music services to business

establishments for years. See, e.g., RIAA Exhibits IW

More recently, Music Choice and musicmusicmusic have sought to offer these services,

(see RIAA Exhibit 60-A DR; Tr. 14,746), and other entities have expressed interest in

entering the business as well. Tr. 2259 (Pipitone). In response to the Librarian's

invitation, three companies-AEI, DMX, and Music Choice-ftled notices of intent to
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participate in this CARP proceeding. Music Choice subsequently withdrew its notice,'ut

AEI and DMX both filed direct cases in April 2001. In May 2001, these latter.compahiek

merged to become DMX/AEI Music ("DMX/AEI't), and that: merged entity has continued

as an active party in the proceedings.

Again unlike webcasting, the Business Establishment music business has large

numbers of paying customers and substantial revenues. DMX/AiEI provides musie to i

about businesses and generates revemtes )fger per year 'from this

service. See Knittel W.D.T. 4; Tr. 8492 (Knittel). As one would expect, from a

successful business such as this, there have been technological advances over time, in the

way in which such companies deliver their product.

Originally, AEI and DMX prepared musical programs on stapes and CDs to be .

played "on-premises" in specialized equipment.at their clients'stablishments. Later,

this on-premise service was improved. AEI andi DMX iproivided their'ustomers with a

proprietary hard disk based device which could: play music programs that were, placed on

an internal hard drive. See Knittel W.D.T. 8-9. i In 1999, DMX and AEI estabhshed

"digital repositories" of numerous sound recordings, which could be utilized in all the

different models of their services. Tr. 8409, 8413, 8416-17 (Knittel); Talley W..D.T. 3-4.

DMX/AEI and RIAA agee that the ".on-'premises"'ser'vices aie not subject to the',

g 112(e) license at issue. Thus, the rates set in this proceeding do not apply to those

services. Instead, DMX, AEI, and other backgzeund musie services have obtained, from i

copyright owners voluntary licensing agreements to utilize sound recordings in the

operation of those services.
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Most recently, certain of the background music organizations have developed a

so-called "broadcast model" of their service. The model employed by DMX/AEI is

described in detail in the written and oral testimony of Barry Knittel and Douglas Talley

of DMX/AEI. In essence, the model involves digital transmission of musical programs to

customers over cable and/or satellite facilities. In the course of operating this service,

literally millions of ephemeral recordings are made at various stages of the process,

including composing the digital repository, programming, quality control, "client

computers," and transmissions. Tr. 8632-8639, 8658-59 (Talley). In particular, "cache"

ephemerals are made when content is temporarily stored on a client server for

transmission to a cable affiliate or satellite. Id. And "buffer" ephemerals, which are

ubiquitous in the use of digital technology, are made at numerous stages throughout the

operation of the service. Id.

The parties agree that it is only this "broadcast" model of background music service

which is encompassed in the present proceeding and for which this Panel must set a

royalty rate. See Tr. 9567 (Berz); 9576, 9581-82 (Garrett).

" For example, Muzak, the nation's largest background music service with annual revenues of
approximately $87 million, operates a broadcast model of its service. In re Determination of
Statutory License Terms andRatesfor Certain Digital Subscription Transmissions ofSound
Recordings, No. 96-5 CARP DSTRA (Library of Congress November 12, 1997), Report of the
Copyright Arbitration Royalty Panel g 68-69. Musicmusicmusic is also licensed to operate a
broadcast service See RIAA Exhibit 60-A DR.
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B. RATE PROPOSALS OF T'E PARTIES

1. I)MX/AEI's Rate Prio~osal

Dive'AEI proposes that the Panel set a royalty of $ 10,000 per year per

company for the .making of buffer and cache copies to facilitate the: digital transmission

of sound recordings in broadcast services, prorated for the period between October 28,

1998 and December.'31, 1998. See DlvtX/AEI PFFCL $44.

Mile recognizing that, "as a theoretical matter the potential scope of ephemeral

recording rights available to the background musi.c industry may be broader," DMX/AEI

asserts that the Panel should set a royalty only for the use of cache and buffer ephemerals,

since its existing voluntary licerises allegedly give it the right to use its digital repository

in operation of the broadcast service, as well as the on-premises services. DMX/AEI

PFFCL ij 10.

DhIX/AEI argue. that the Panel would be entirely justified iu setting this royalty

rate at zero. See Dlvi:K/AEI PFFCL g 42 M. It contends that, in exempting DMCA.-

compliant background music services from. any performance royalty, Congress concluded

that operation of such services would likely have a positive effect on the revenue of 'opyrightowners, and envisiioned only a modest ephemeral royalty if there were evid'enc'e

of any sigmficant "leikage" (ephem.eral copies being used to generate records for sale),

which there is not. DhD'JAEI PFFCL Q 46-50. It points out that the Copyright Office

has criticized the!F112(e) statutory license as an "aberration"~ which should be repealedi'avor

of an ephemeral recorcling exemption which would exempt buffer copies from any

royalty obligation. DMX'/AEI PFFCL Q 51-53. Finally, DMX/AEI argues that, because

they have no "independent economic value" other than facilitating performances, its
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ephemeral copies should have a royalty, at most, which is consistent with those set in

RIAA license agreements for webcasters. Its fee proposal of $ 10,000 per company (i.e.,

$20,000 for the merged DMX/AEI) is allegedly quite compatible with the Yahoo!

agreement, which sets a royalty of $50,000 per year for a much broader range of

ephemeral rights than DMX/AEI will require. See DMX/AEI PFFCL g 54-56.

2. RIAA's Rate Proposal

RIAA proposes that the Section 112(e) ephemeral license for broadcast

background music service be set at 10% of the gross revenue from such service, with a

minimum fee of $50,000 per year. See RIAA PFFCL $ 627. RIAA denies that

DMX/AEI's existing licenses permit use of its non-DMCA-compliant digital repository

in the broadcast service. Thus, asserts RIAA, DMX/AEI will likely be required to utilize

in this service a DMCA-complaint database, which will entail creation ofephemeral

recordings beyond the cache and buffer copies for which DMX/AEI wants the Panel to

set a royalty. See RIAA Reply to DMX/AEI PFFCL g 8 - 12.

Moreover, RIAA argues, even ifDMX/AEI were to prevail in its contention that its

presently licensed database can a!so be utilized in its broadcast service, the Panel should

not tailor the royalty to the individual circumstances ofone company. Rather, it should

establish a blanket royalty which would permit any applicant, including those which may.

not have seperately licensed databases, to utilize ephemeral recordings throughout the

operation of their service, regardless of the patticular technology they choose to employ.

Further, RIAA contends, Congress was certainly aware that, notwithstanding the

absence ofa performance royalty, background music companies have for years paid
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substantial royalties to make the sound recording reproductions necessary to operate their,

on-premises services, and there is no reason to believe that Congress intended to disturb

this "tradi.tional stream of revenue" by creation of the g 112(e) license., Id.

RIAA notes that the Copyright Office's'cortun6nt aboht the aberrational naturel of

the ephemeral license was made in cormection with webcasting, not background music,

and, in any event, Congress has not accepted the Copyright Office's view on this ma.tter.

Jd. at 11-12.

Finally, RlLAA asserts that the appropriate benchmarks for a royalty for thd

background services are not recent licensee agreements from the very different world of

webcasting, but rather agreements which have been utilized for years to license sound

recording use by background services. Id. at 13-20.

C. 3VHAT IS THE ROYALTY FOR?

A threshold dispute that the Panel needs to resolve in order to set a royalty in this

area is the question of what we are settiing a royalty for. As noted above, DMX/AEI

argues that we should only set the royalty for the use of cache and buNer copies becaUse,,

it asserts, i.ts existing licenses already giive it the right to use its roon-DMCA complaint

database in the broadcast service. MA A. disputes that the existing licenses give

DMX/AEI this right and argues that we should set thk royalty fear all ephemeral

recordings utijlized in a broadcast service, which will likely involve — at least for some

applicants - - ephemerals in DMCA-complaint databases,, as well as cache and buffer

ephemerals. Resolution of tins threshhold matter is complicated by the fact that the

dispute about the reach of DMX/AEI's existing licenses is a matter for determination by

the courts, not this Panel,, and no court has yet addressed the issue.
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On reflection, we have concluded that the exact reach of DMX/AEI's existing

licenses is irrelevant to our task. The background music license agreements introduced

into evidence show that royalty rates have not been based on "w-..

Thus, for

example, Knittel Rebuttal Exhibit 22,

'.+"","„.„~!]+'; "~~X . Moreover, the royalty rates in DMX and AEI licenses were

essentially the same before and after November 1999, when they introduced the new

"digital repository" database.

Some background music services may choose to operate broadcast services with

DMCA-compliant databases, as musicmusicmusic has done. See RIAA Exhibit 60-A $

2.1(c)(i). Others may conclude that a permanent, non- DMCA-complaint database

involves substantial cost savings and thus elect to obtain voluntary licenses for that

database. Still others may wish to operate without a database at all, as DMX and AEI did

before 1999. See Tr. 14,789. Choices about which technology to use involve cost-and-

benefit tradeoffs about which neither side presented detailed evidence.

However that choice is made, though, no broadcast service can operate without

making millions of ephemeral recordings at many different stages of the process. Thus,

after Mr. Talley of DMX explained that he uses the term "ephemeral copies" to include

"cache and buffer copies" and nothing more, Tr. 8656, he was asked at what stages

ephemeral copies are made in the DMXJAEI broadcast model. He answered, "Every

" Compare pre-1999 and post-1999 royalty rates in the respective license agreements and
renewals provided as 1UAA Exs. 09 DR, 10 DR, 11 DR, 12 DR, and 13 DR
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stage from the transmission to t'he reception. There are many, rr&any, many places where

this happens, where ephemeral cop:ies are made." Id.

Over the next ten pages of t!! anscript, Mr. Valley described the "many places" in

the broadcast moclel at which ephemeral copies are made, including, but far from limited

to, the digital repository, Tr. 8656-66, after which this colloquy occurred:

Q: Okay. I guess a:s you said in your broadcast model there are a lot
of different ephemeral copies that are made, correct?

A: Yes.

Q: And if you can't make those ephemeral copie's, y'ou can"t use t}us
broadcast model, can you?

A: That's correct.

Tr. 8667

This te. timony effectively refutes, in our view, DMX/AEI's contention that it:,

ephemeral copies have "liittle or no independent economic value,," DMX/A%I .Reply to

RIAA PFFCL &( 6. Without such. ephemerals, no broadcast service could be operated,! and

no revenue could be generated.

We agree with RL~ that, in creating the (', 112(e) statutory license,, with rates for

each type of service "binding on all copyright owners ... and tran!smitting organizations,"

17 U.S.C. $ 112(e)(4)„Congress intended to create bltutket licenses which would afford

each licensee all the rights necessary to operate such a service, in this case, the right t(&

make any and all ephemeral copies utilized in a broadcast background music service. i We

do not believe it appropriate to subdivide this package of rights into tnultiple mini-

licenses for the making of different kinds of ephemeral copies at numerous different

stages of the process. Nor does the evidence of the parties permit us to assign separate
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value and separate royalties to each such sub-license, as DMX/AEI counsel have

acknowledged. See Tr. 14,762 (Rich).
Accordingly, the Panel concludes that the royalty we must set is for all ephemeral

copies which may be utilized in the operation ofa broadcast service, and the royalty rate

is not dependent on whether or not a particular licensee's model includes a DMCA-

complaint database.

D. DETERMINING THE ROYALTY RATE

1. The Views of Congress and the Copvrieht Office

We do not find persuasive DMX/AEI's argument that Congress envisioned the

$ 112(e) royalty as a de minimis payment to guard only against the risk of leakage.

Nothing in the statute says so, nor does the legislative history compel that conclusion.

Rather, Congress plainly made fair market rate the talisman for this CARP, and we must

assume that Congress knew that for years copyright owners have been collecting millions

of dollars in royalties from background music companies for use of their sound

recordings in those services.

Nor do we think the Copyright Office report cited by DMX/AEI mandates that we

set a zero or de minimis royalty. DMX/AEI PFFCL I 51. First, the section of the report

quoted by DMX/AEI deals with webcasting, not background music. Second, while the

views of the Copyright Office on any matter are entitled to great respect, as stated

previously, Congress has yet to accept the Office's view on this point. We are bound to

apply the Copyright Law as presently enacted.

" Mr. Knittel testified that l~~,'.l pays over )~~~i per year in royalties and fees to
copyright owners. Knittel W.D.T. 14.
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2. The Statutory Factors

As we explained in Section III above, we believe the statutory command for

setting rates under $ 112(e) is essentially the same as for setting rates under g 114(f)(2),'.e.,

the determinative question is what price a willing buyer and willing seller would

agree to in the marketplace for the license in question. While the economic, competitive,

and programming factors described in the statute'are relevant, and we:have considered

them, the net effect of such factors is best gauged by looking at the prices actually

negotiated by willing buyers and willing sellers, ifsuch agreements are.available.

Thus, with respect to g 112(e)(4)(A), we agree with BMXJAEI that use of sound

recordings in background music services has significant promotional value. DMX/AEI.

PFFCL g 32-35. This is true whether the music is delivered via the on-premise model or

a broadcast service. This factor has led some small labels and individual artists on

occasion to license the use of their sound recordings for little of no royalty payment 'in'opesof achieving wider public familiarity with their works. See Tr. 8380 (Knittel)J

However, notwithstanding the promotional potential, the major.record.labels,.which hold

the vast majority ofsound recording copyrights, have insisted on sigr&cant royalty I

payments in exchange for use of their complete repertories, and background music

companies have agreed to those payments, as discussed below.

Indeed, background music companies would have little economic incentive to

incur the capital costs ofestablishing a new, broadcast service unless they:had concluded

that such a service would be more profitable than their existing, successful on-premises.

services. Given that conclusion, such companies would maturally seek to move as many ~

customers as possible from on-prenuses to broadcast,contracts., In fact, most DMX'20
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customers now receive their music through the broadcast service. Talley W.D.T. 3. If

the royalty rate for broadcast service is substantially lower than for on-premises service,

as DMX/AEI propose, then the shift in customers (and thus revenue) from on-premises to

broadcast service will substantially reduce the copyright owners'traditional stream of

revenue" from broadcast music companies, a factor which Congress instructed us, via

Section 112(e)(4)(A), to consider in setting the royalty rate.

Similarly, as regards $ 112(eX4)(B), background music companies plainly have
played a major role with respect to the creative and technology contributions, capital
investment, cost, and risk relative to their services (see, e.g. evidence cited at DMX/AEI
PFFCL g 36&1), and copyright owners have played a major role with respect to such
factors relative to the copyrighted works. (See, e.g., evidence cited at RIAA PFFCL It $488-89, 493-97.) The weight to be given by willing buyers and willing sellers to such
respective factors is, again, best demonstrated by the agreements they have actually
reached.

3. Agreements From Which Marketnlace?

DMX/AEI contends that, ifwe are to derive a royalty from marketplace

agreements, we should look to the ephemeral royalty rates reflected in RIAA's

agreements with certain webcasting licensees, particularly Yahoo!. However, in the

webcasting market, the principal royalty is plainly the g 114(fj performance royalty; the

ephemeral royalty is an ancillary royalty which produces only a modest increase in the

licensee's overall royalty obligation. With respect to background music companies

which ate exempt from the $ 114(f) royalty obligation, g 112(e) is the only royalty which

licensees must pay in order to make use ofall sound recordings in the operation ofa

digital broadcast service.

Moreover, webcasting is an entirely different kind ofbusiness than background

music. It has different customers, different economics, and different delivery methods.
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Webcasting, as noted above, is a new business which has yet to prove profitable on a

large scale, whereas the background music business is well established and generate0

very substant:ial revenues

Thus, we beliieve. the appropriate license hgrebm6nts'o &ise as benchmark& ar4

those by which copyright owners have for yM ~ted bac'kgkund music companies

the right to use all of their sound recordings in the operation of their on-premises service.

We reject DMX/AEI's contention that these agreements are irrelevant because they'nvolvethe licensing of reproduction and distidbution rights, rather than the right to make

ephemeral copies. It is apparent to us that these licexising agreements (introduced by both

RIAA and DMX/AEI) were effectively intended to permit the licensees to utilize sound

recordings in operating the background music services m question. The Section 1121,'e)'icensehere will have the same effect for broadcast services that make digital

transmissions of sound recordings.

4. Ro~al|ies Evidenced Bv the Pertinent Agreemknta

The parties ha.ve introduced nearly three dozen license agreements between

copyright owners and background music services. No party has contended, nor

introduced evidence to show., that these are aug 6ther thiin Aha't they a.ppear to b6,

namely, agreements between willing buyers and willitig s'ellers, Md we treat them as'uch.The critical! question is what royalties do these agreeinents establlish7

Barry Ymttel, formerly President of AEI Music Markets — Worldwide and now

DMX/AEI's Senior Vice President of Business Affairs Worldwide, testified that AEI has
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approximately:,::- license agreements for North America, which fall into various

categories. See Tr. 8379-80 (Knittel).

First are licensing agreements which are "strictly promotional" and in which the

licensees do not expect a royalty. See Tr. 8380 (Knittel). These agreements are usually

with individuals who are trying to get their songs played. See Tr. 8390 (Knittel). AEI

has "very few" of these agreements. Id

Second are agreements in which AEI pays a royalty of gj every time a sound

recording is used within one of its programs. See Tr. 8380.

Third are "marketing fund license agreements" in which the licensors "share in

our profits from music programming and receive certain distributions of royalties from

that and other promotional benefits." Tr. 8380. Under such an agreement, the label

receives part of the royalty in cash and the balance is placed in an account to be used by

AEI for promotion of the label's products in whatever way the label directs. Id. at 8384-

85. AEI has such agreements with Id.

Fourth are agreements in which . : receive a percentage of

AEI's proceeds in cash rather than have those funds retained by AEI in a promotional

account. See Tr. 8468-69.

The Panel finds that the third and fourth form of agreement (whose principal

difference is whether the royalty is received entirely in cash or partly in the form of

promotional services requested by the licensor) comprise the predominant royalty

arrangement between AEI and the major labels who license the vast majority of

copyrighted sound recordings. See also Wilcox W.D.T. 12; Pipitone W.D.T. 3; Tr. 2266

(Pipitone). Similar agreements exist between major labels and other background music
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services, including

), Play Networ In . (

Muzak (

,a d

Radio Programming and Management., Inc.

It is tine, as DM:GAEI asserts, that these agreement.; convey to thelicensees'ome

benefits beyond the use of the sound recordings. But they also convey to the

licensor benefits beyond the royalty payment. It is clear,, however, that "by far the most

important rights" conveyed jto licensees by these agreements'are the rights to copy and

distribute (i.e., to use) sound recordings in their background music service (Tr. 8475-76

(Knittel)), and. it is thus reasonable to infer that the royalty obligation in these agreements

was assumed!in exchange fair those "far most important"rights.'he
royalty obligation in these agreements is generally }Qg of gross proceeds

derived by the, background musi.c company from the licensed service. See, RIAA

Exhibits 9 DR, 10 DR, 11 DR, 12 DR, 13 DR, 14 DR, 26 DR, 27 DR, 28 DR, 60-.A DR,

66 DR-X, Knittel Rebuttal Ex. 22; Knittel W.D.T. 14-15. Two agreements (RIAA

Exhibits ggQQgg) set the percentage )or )at)llit) st iqe at g and for on-

premises service at )g; these agreements were negotiiated at a time when it was

uncertain whether satellite service was subJect to 6 rogaltyj obligation. See Pipitone

W.D.T. 3-4; Tr. 2268-70 (Pipitone); Marks W.D.'I'. 31. One of these agreements (RIAA

Exhibit 14 DR) hm subsequently expired, and the rate for on-premises service has gone

back to g[. (RIPJi. Exhibit 10 DR). Other subsequent agreements (K%A Exhibit60-A'R,

Knittel Rebuttal Exhibit 22) have set a uniforin percentage rate for satellite and on-

premises services.
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In a feW agreementS (e gte tb&i ' .. 'b~y Knittel Rebuttal Exhibit 22),

there are certain deductions from "gross proceeds" before the royalty percentage is

applied. In most of these agreements in evidence (RIAA Exs. +~4t

, however, there are no deductions from gross

proceeds, and in some (e.g., RIAA Exs. i&, the licensee is obligated to

pay ~t'..4 " per recording used in a program, in addition to the stated percentage of gross

proceeds.

From the evidence before us, the Panel finds that, among major labels and a

variety of background music companies, willing buyers and willing sellers have generally

agreed to blanket licenses to use sound recordings in such services in exchange for

royalty payments ofapproximately ~w&::.:. of the gross proceeds of such services. As

discussed in Section VI.C. above, there is no evidence that the royalty rate depends on

what technology is used to deliver the music. Royalty rates for on-premises services

were 10-15% of gross proceeds before 1999, when DMX and AEI did not utilize digital

repositories, and 10-15% of gross proceeds after 1999, when they did. See note 75 supra.

Nor is there any persuasive evidence that willing buyers and willing sellers place a

significantly different value on a broadcast service which uses a DMCA-compliant

database from one which does not. See, e.g., RIAA Exhibit 60-A DR (~n~g royalty for

broadcast service with DMCA-compliant database) and Knittel Rebuttal Exhibit 22

(royalty of "':: &!y'."".;;-'~-"".,":::."'.","-;,@':,'.~~.i't'+rW&&P~ for broadcast service without DMCA-

compliant database).~

" The ~n ::w~yper pro'g--,ram fe,-ature is impossible to convert directly into a percent of
revenue, but plainly means that the total royalty obligation is greater than ~~ of gross proceeds.
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In view of this evidence, the Panel concludes that, in exchange for a blanket'icenseto utilize all copyright owners'ound recordings in a broadcast service under

Section 112(e), background music companies andi copyright 'owners would agree to a

royalty ofat least 10% ofgross proceeds. RIAA has proposed that royalty, which lies at

the low end of the range described above, partly to give some consideration'to'he
contention of DMX/AEI that its existing voluntary licenses already provide some'f'he
rights (i.e., the digital repository) it needs to operate such' service. Tr. 14658

(Garrett).

One subsidiary question which must be answered 'in setting such a rate 'is how to

define "gross proceeds." RIAA has proposed an expansive definition diawn from: the

reasons. First, we believe that this licensee,

). W$ rejig this'roposal for Qo

was particularly motivate) to

accommodate RIAA. Second, the definition in question is found in only one of the other

background music license agreements before us. In contrast, I

agreements before us (RIAA QR /+big

) provides, in substantially uni$o+ I++ge, a simpler and less

sweeping definition ofgross proceeds. This ldefhutibn, jwhich 6ppeara in tnoite of the

7$
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agreements before us than does any other, has apparently been utilized by  II with

most of the background music services (AEI, DMX, Muzak, Play Network, Inc. and

Radio Programming and Management, Inc.) over a number of years. Thus the record

shows that this simple definition has won broad marketplace acceptance. While not

detailed, its widespread use suggests that the parties have developed workable

understandings for applying it in actual practice. We adopt this definition, as rephrased

to fit the Section 112(e) license.

Secton 112(e) requires that the Panel also set a minimum fee for this kind of

service. However, the evidence before us is too varied to draw the conclusion that

willing buyers and willing sellers consistently agree to minimum fees on the order of

$50,000 per year, as requested by RIAA. While several of the agreements (RIAA

Exhibits have minimums of that

size or larger, one has a much smaller minimum (

several (RIAA Exs.:. have no

minimum payment at all. We conclude that the minimum fee of $500, which we have set

to cover the administrative costs of dealing with the webcasting and broadcasting

licensees, should apply to the Business Establishment licensees as well.

Accordingly, the Panel determines as follows:

'ecause any one label can only demand royalty payments from the background services for use
of its own recordings, a formula must be developed to calculate what portion of total proceeds
resulted from use of that label's records. The definition we adopt does so differently for classical
recordings and other titles, presumably because the playing time of classical recordings varies
widely, whereas that of most other recordings is relatively uniform in length. For the blanket
license under 17 U.S.C. g 112 (e), there is no need to distinguish the copyrighted recordings of
one label from that ofanother, but there is a need to distinguish the portion of the background
company's programs which utilize copyrighted recordings from the portions which utilize non-
copyrighted recordings. The definition we select is easily adapted to that purpose.
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1. The Section 112(e) royalty rate for the making of unlimited numbers of

ephemeral recordings by background music organizations in the operation of broadcast

services pursuant to the Business Establishment exemption Contained in 17 U.S.C. g 114

(d)(1)(C)(iv) shall be a sum equal to ten percent (10%) of the licensee's gross proceeds',

derived from the use of the musical programs which are attributable to copyrighted ~

recordings. The attribution ofgross proceeds to copyrighted recordings shall be made on

the basis of:

Qi for classical programs, the proportion that the pIaying time of

copyrighted classical titles bears to the total playing time of

classical titles; or

(a) for all other programs, the proportion that the number of

copyrighted titles bears to the total number of titles.

2. The minimum fee for each licensed scull He $500I pek year.'IL
TERMS FOR SECTION 114(A AND 112(e) LICENSES,'.

THE GOVERNING STANDARD

17 U.S.C. g g 114(f) and 112(e) require that, in addition to determining royalty i

rates for the statutory licenses created by those sections, the Panel is also required to ~

establish terms for such licenses. Section 114(f) explicitly provides that the Panel's

determination of such teans is governed by the same,standard which controls its rate,

determinations, i.e.,
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In establishing rates and terms for transmissions by eligible non-
subscription services and new subscription services, the copyright
arbitration royalty panel shall establish rates and terms that most clearly
represent the rates and terms that would have been negotiated in the
marketplace between a willing buyer and willing seller.

17 U.S.C. $ 114(f)(2)(B) (emphasis added).

While the language of Section 112(e) is less explicit in defining the standard

applicable to the Panel's determination of terms under that section, the Librarian has

previously ruled that "the standard for setting royalty fees for the Section 112 license is

identical to the standard used to set rates for the section 114 license" (Order of July 16,

2001 at 5), and there is no reason to conclude that this identity of standards would not

apply to the setting of Section 112 terms as well.

Thus, it is evident that the Panel is bound to adopt those terms which the record

shows would have been agreed to by willing buyers and willing sellers in the

marketplace. The question of whether such terms represent the optimum alternative from

the standpoint of administrative convenience and workability is not part of the governing

standard for the Panel, nor is it a matter on which we have either record evidence or

institutional expertise. Accordingly, while the Panel would not readily adopt terms which

are obviously unworkable, and has not done so here, we must defer to the expertise of the

Librarian the final evaluation of the administrative feasibility of terms which willing

buyers and willing sellers would agree to in marketplace negotiations.
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B. THE RECORD CONCERNING WILLING BUYER/
WILLING SELLER AGREEMENT

During the suspension ofproceedings Idescribed in Section II.D. supra, the parties

reached a contingent settlement concerniitg comruercial'bro'adc'aster rates 'and an'.

agreement concerning virtually all terms for webcasters, broadcasters and backgroun'd

music services. While the parties agreed t&at itheir rate siettlement Coul'd not be piIesented

to the Panel until certain conditions were met, there was no such restriction concerniiig'he
agreement on terms. Accordingly, on ~December ~20, ~2091, the Panel issued an order

granting the joint motion of the parties to reopen the record for the purpose of receiving ~

the agreed terms

Subsequently, complications developed which prevented the Panel from receiving

the parties'ettlement concerning broadcaster rates. However, the parties continued to

maintain general agreement regarding nearly all terms. Iu a 'hearing on January 1'1, 2002,

the Panel solicited clarification and supporting authority for 'certain of the proposed ~

terms.

On February 1, 2002, the Services knd~the~ Cogyilghti Ownels and Performers filed

separate submissions tendering their respective propo'sais concetnin'g terms. In each case,

the actual terms proposed were virtually identical m all respects'.except'for'two matters

addressed below. In each submission, the proposed term was followed by one or more

explanatory comments. Again, in the vast majority of instances, the comments Rom each

side were substantially identical.

The Panel has concluded that the nearly identical February 1, 2002 submissions of

the parties, which reflect extensive negotiation's between all the parties to this case —,:

including RIAA, AFIM, AFTRA, AFM, DMX/AEI, NRBMLC, five large broadcast'er '
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groups, and a dozen webcasting services — meet the standard of clearly representing the

terms that would have been negotiated in the marketplace between a willing buyer and a

willing seller. Extensive evidence in support of many of the terms was provided in the

written and oral testimony of a number of witnesses, including Barrie Kessler, Executive

Director of Internal Operations and Data Management for SoundExchange; Michael

Williams, RIAA's Executive Vice President of Finance and Operations; Steven Marks,

RIAA's Senior Vice President for Business and Legal Affairs; and Ronald Gertz,

President and CEO of Music Reports, Inc. Moreover, we do not see any provisions in

these terms which are plainly unworkable, although, as noted, we defer to the Librarian's

greater expertise on this matter. Accordingly, the Panel adopts those terms which

reflect agreement among the parties.'.
DISPUTED TERMS

The are two respects in which the parties did not reach agreement concerning

terms. The Panel must therefore determine how willing buyers and willing sellers would

have resolved those matters in their marketplace negotiations.

There are some provisions in the terms which cannot be fully settled until the Librarian makes
his final determination with respect to the royalty rates at issue and also issues a final order under
17 U.S.C. gg 114(f)(4)(A) and 112(e)(7)(A) establishing applicable notice and record-keeping
requirements for the services involved in this proceeding. Those instances are noted in the
Panel's determination of terms set forth in Appendix B hereto.

" One term on which all parties agreed was the provision in Paragraph 3(f) that requires
Designated Agents to pay directly to performers their share of royalties. All parties seem to
recognize, and the Panel concurs, that this is the most efficient, economical, and reliable way to
assure that performers receive the royalties to which they are entitled under the statute. The
Copyright Office has raised the question ofwhether, regardless of its desirability, the statute
permits such direct payments. The memorandum submitted by AFM and AFTRA makes a strong
argument that it does. In the absence of contrary authority, we accept the AFM/AFTRA position
and commend it to the Copyright Of5ce for favorable consideration.

t
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1. Definitions of Certain Terins

The Services ask that the Panel include in the terms we adopt the defiiiitions,i

contained in the parties'oint submission tif December 20, 200l, of four terms:

"Affiliated," "AM/F1'treaming,'" "Broadcaster„" "1%on-Public." Copyright Owners and

Performers oppose the adoption of such definitions, noting that they were developed to

explain the broadcaster rate. settleinent which has not been effectuated.
The Panel has concluded that these disputed definitions plainly relate to a broad

settlement of broadcaster issues which went well beyond this Panel's jurisdiction, for

example, by extending beyond 200:2. Because that settlement could not be realized,and'as
never been presented to the Panel, we do not know the rate structure to which thd

definitions in question relate. Based on the evidetice of record, the Panel has determined

to adopt rates as set forth above, which are not tied to the particular definitions the

Services ask us to adopt. Accordingly, there is no need to iitclude such definitions in'he

terms we establish.

However, the Panel has concluded that, in view of the rate structure it has

determined to adopt, it should allso adopt defmitions of some terms that were not included

in the parties'ebiruary I, 2002 submissions. Accordingly, on February 6, 2002, the

Panel solicited the parties'efinitions ofckrtain additional t6rm5, h& carefully

considered the parties resporises'o this order, and has adopted what it deems the most

appropriate definitions fair those additional terms.

Z..A~ent for C~oi~riight Owners Who Do Not Desi nate an A~ent

The terms agreed to by all the partiies permit copyright owners to designate either
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SoundExchange or Royalty Logic Inc. (RLI) as their Designated Agent for the

distribution of royalties to the copyright owners who designate them, and the performers

entitled to receive royalties from the performance of recordings owned by such copyright

owners. The parties, however, are in disagreement concerning who should be the agent

for copyright owners who fail to designate an agent, and the performers entitled to

receive royalties from the performance of such copyright owners'ecordings. The

Services propose RLI. Copyright Owners and performers propose SoundExchange.

While there are respectable arguments for either designation, the Panel has

concluded that willing buyers and willing sellers would ultimately have agreed upon

SoundExchange as the distribution agent for copyright owners who fail.to designate one.

While the Services would like to see some competition among designated agents, they do

not have a vital stake in the matter. Once licensees have paid to the Receiving Agent

(whom the Services have agreed should be SoundExchange) the royalties and fees for

which they are liable, the distribution of such funds is not a matter in which they have a

direct interest.

Copyright owners and performers, on the other hand, have a direct and vital

interest in who distributes royalties to them and how that entity operates. AFM and

AFTRA, in particular, have expressed a strong preference for SoundExchange because of

its non-profit status, its experience with royalty payment, and a recent purported

reorganization of SoundExchange which allegedly gives artists substantial control over

its operations. Submission of AFM and AFSTRA Regarding Proposed Terms and

Eligible Non-Subscription Transmissions And The Making of Ephemeral Reproductions

at 15-18.
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The Panel believes that, in any marketplace negotiation between willingbuy'ers'i.e.,

licensees) and willing sellers (i.e., licensors) concerning the process'or'distributing

licensor payments, the licensees, having no direct stake in that aspect, wouldultimately'ave

to accede to the strong preference of licensors Conceniing who should distribute

royalties to copyright owners who have not designated a particular agent. Accordingly,'e

reflect such an agreement, or concession, 'in the terms we adopt here. 'The Panell alsb

believes that, as a matter ofpublic policy,'when Choosing between'a for-profit arid a not-

for-profit entity to serve parties who have canoe indicated a preferenoe for either one, it is I

generally more appropriate to select the not-fbr-profit organization, rather than one whose 'istributionswould be reduced by some degree ofprofit margin in addition to the

administrative cost of collecting and distributing such royalties,

C. THE FORMAT OF APPENDIX B

Set forth in Appendix B hereto are. the. terms which the Panel has adopted fod thel

Section 114 and 112 statutory licenses in guektioii. The Iterms themselves'appear in'egulartype. Explanatory comments appear after eaCh term in italics. 'omments

preceded by a bullet (~) were submitted by all parties. Comments preceded by an asterisk'*)
were either written by the Panel or adopted by'he Panel 'from the subniission ofone'ide
or the other.

(134) JA-0468



VIII. DETERMINATION AND ASSESSMENT OF COSTS

In accordance with the findings and conclusions set forth above, the Panel determines

that the compulsory license rates and terms for the digital audio transmission of sound

recordings by eligible nonsubscription services pursuant to 17 U.S.C. $ 114(f) and the

making of ephemeral recordings by transmitting organizations pursuant to 17 U.S.C. g

112(e) for the period October 28, 1998 through December 31, 2002 should be as set forth

in Appendix B hereto.

Pursuant to 37 CFR ( 251.54(a)(1) and (b), the costs of the arbitrators shall be

borne by the parties hereto in accordance with their agreement, namely, one-half by the

Copyright Owners and Performers and one-half by the Services.

IX. CERTIFICATION BY THE CHAIRPERSON

Pursuant to 37 CFR g 251.53(b), on this 20'" day of February, 2002, the Panel

Chairperson hereby certifies the Panel's determinations contained herein.

DATED: FEBRUARY 20, 2002

Eric E. Van Loon
Chairperson

Jeffrey S. Gulin
Arbitrator

Curtis E. von Kann
Arbitrator
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, 20proceeding. RLM established a Negotiating Commiittee cctmprised of record company

executives with substantial experience in licensjtng'sound recording rights to botlI. netv

media and traditional media. 'n behalfof the five major record companiies and several

hundred independent record companies, RIAA then. commenced negotiations in e'arl~'r

1999 with the Digital Media. Association ("DiMA"), which represents webcasters.

Shortly thereafter, DiMA informed RIAA that it'coiild not negotiate on behalfof

webcasters collectively and that RLAA should appro'achi wc'.bciSters individually.

RIAA did just that, expending an enohnous amount of tirrie and effort inone-bn-'ne

negotiations, which were difficult to initiate and to 'coriclu'de because the w'ebcasters'ad
little incentive to come to the table. Web'casters could use the necessary sound

recordings for their business and wa~it f'or the CARP, without ever having to negotIate

with the RIP%.. Indeed, by refusing to enter iiito 'a voluntary agreement with RIAA,

webcasters were able to defer their Sect:ion. 112 and 114 royalty pa,yments for years.

Moreover, at the time RIAA was engaged in nego'tia/ions, QiMA began preparing for'itigationand encouraging webcasters to join the DiMA "te'im" rather than to negotiate,

claiming that webcaLsters were certain to get th'e s~e're of "r'emarkably" low royalty

rate that their counsel and economists had obtained for othets iii ASCAP Rate Coui't

litigation and thatt an earlier CARP had given to subscription services. Despite these

RIAA PFOF $ 180.

RIAA PFOF $ 175

RIAA PFO:F $'[ 181-83.

RIAA PFO]F $ 193.
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obstacles, RIAA reached agreement with 26 of the 60 webcasters with whom it had

meaningful discussions.

The CARP found that these 26 Agreements reflect "the next closest

approximation of the hypothetical market" that the CARP must replicate. It also found

that the agreements "generally provide Section 114(fj(2) webcaster rates of0.4) per

performance." Nevertheless, the CARP refused to use the royalty rates in the 25

Agreements as a benchmark and decided that these agreements are entitled to very little
27weight. In doing so, the CARP summarily dismissed the other evidence that RIAA

offered to corroborate the rates in these Agreements reasonable benchmarks, including

115 licensing agreements into which individual record companies had entered and a study

that measured the economic value of the statutory licenses to webcasters. The CARP

then determined that the Yahoo! agreement supports an Interent-only rate that is

considerably below those in the other 25 Agreements, and that it supports radio

retransmission and ~M Webcast rates that are even lower.

As discussed below, these determinations are predicated on a faulty analysis of the

Yahoo! agreement, the 25 non-Yahoo! RIAA Agreements, and other record evidence, as

well as a misunderstanding of relevant law.

RIAA PFOF $ 189.

Report at 46.

Id. at 70-74.
27 Report at 60. The only weight given to the 25 Agreements is to bolster theCARP'ecisionto use the Yahoo. effective rate as the lower bound of its range of rates for

s
Internet-only transmissions. Id. at 77. The CARP did, however, pick and choose fromthese agreements to use them against the Copyright Owners and Performers on otherissues. See infra pages 50-52 (describing CARP's setting of the minimum fee) and pages43-45 (describing failure to adopt a separate B2B syndicator rate).
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RIAA sought to
achieve 

. uch "indus+rwide" resolution by negotiating with all types of 'ndividualwebcasters, big and small. Indeed, as described in detail in RIAA's Proposed

Findings, by various measures the group ofRIAA li(',en.'&ee!'obked very much like the

group ofwebcasters who litigated in this proc'eeking~. ~Both the RIAA licensees and the

Services had. members who (l) went out ofbdsinj:ss; (2) ineun'ed relatively small 'mountsof royalty obligations; (3) were adjuncts'to larger businesses that did more than

webcasting; (4) wantecl certainty over rates and terms; atxd (5) wanted. favorable pu'blicity

from a relationship with record companies. In other words, the PJAA licensees 'onsistedof "services" and "circumstances" quite cotnp~ble to the Services in this

proceeding and the industry as a whole.

The CASE', hovvever, claimed that this fact "entirely misses the point." Elren if

the very Services litiigating this proceeding "'had reached agreements with RIAA, and then

paid no royalties beyond the recited minimum,'or guikkly~ went iout ofbusiness, the Panel

would accord those agreements very little weight either [sic]." 'ies conclu,sion m'akes

clear that the CARP"s a~pproach discards a large majority of the webcasting industry's'2
irrelevant. It also forestalls negotiation with members of that group, as copyright

owners would be wary of entering an agreement with a company that might fail, as tbat

RIAA PFO1.'" $$[ 268-309.
89 yd

Report at 60.
91 yd
92 It also stands in stark contrast to the CARP's assertion that RLAA dicl not reachagreement with enough of the 60 webcasters with whom it negotiated. Under therationale expressed on page 60 of the .Report, even ifBJAA had reached agreements withthese companies, the CARP would. have rejected th'ose'dditional agreements if thosewebcasters ulti.mately fai.led.
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fact will be used to discredit the rates to which those parties agreed. It also calls into

question whether parties during a proceeding could even settle on rates and terms and

avoid the CARP's determination — under the CARP's rationale, an agreement with many

of the Services in this proceeding would not have provided a benchmark for statutory

license rates and no settlement could be adopted without a finding that all of the parties

are representative ofnon-parties.

The CARP's approach also places undue emphasis on the fortuity ofwhen the

proceeding takes place. As the Office knows, the original schedule for this proceeding

called for it to being in Spring 2000. If the proceeding occurred at that time, the

circumstances of the RIAA licensees would have been very different. For example,

OnAir.corn would have been in operation and it would have been one of the leading

webcasters at the time, and the CARP could not have easily dismissed its having paid

close to;.-" &',p8+, in royalties to the RIAA. Indeed, like any other business, at the time

they entered their agreements the RIAA licensees thought they would be successful and

could afFord the rates to which they agreed. It is that point at which they should be

evaluated, not after the fact with the benefit ofhindsight.

In sum, the CARP's criticism of the RIAA licensees'haracteristics was

substantially overbroad, as it overlooks the actual makeup of the webcasting industry and

will discourage negotiation and settlement with all but a handful of services who would

meet the stringent criteria the CARP has established.

RIAA Exhibit 015 RR.
RIAA PFOF $ 411.
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C. The CARP's Summary Dismissal OfThe 115 Record Label
Agreements Is Inadequately Explained And Unsupported By The
Record.

The record in this proceeding contains 11'5 rood libel license agreements as well

as testimony Rom nearly a dozen witnesses (including the Services'wn witnesses)

concerning these agreements. The agreement were 'the'product of free market'egotiations(i.e., negotiations unconstrained by a compulsory license) between individual

record companies (the "willing seller" in the CARP's formulation'of the 'statuto'ry

standard) and individual licensees (in many cases, the webcasters who are the "wiOing

buyers" in that formulation); they involved thd licbns&g'of3okd recording perfonhadce'nd
reproduction rights over new media (nonsubscription webcasting, subscription'ebcasting,co-branded webcasting, promotiorlal +eHc&in), musi'c videos, audio Clips,

music lockers, digital jukeboxes and concert streaming ) and over traditional media

(compilations, soundtracks and business establishment services).

As RIAA and its witnesses explained, these license agreements confirmthat'the'ates
in the RIAA Agreements are reliable benchmarks for determining rates that wduld

have been negotiated in a &ee marketplace be&ee6 willing buyers and willing sellers for

the Section 112 and 114 compulsory licenses. The agreements also show why a

theoretical economic analysis of the royalty rat& to'e pai'd byw'ebcasters was not

needed; the RIAA Negotiating Committee already &ad'a Wealth ofexperience licensing

the rights to sound recordings.

RIAA PFOF $$ 427-33. While the CARP diskisles the ratios isa the RIAA +grpementsss not being based on any economic study, see R'epact at 4) n.'gg,~ tbo evtdencesbow~d,that the RIAA Negotiating Committee based its evaluation ofthose rates on theexperience gleaned Rom its negotiation of rates and temis in the marketplace, which doesnot have any constraints imposed by a compulsory license. RIAA PFOF $ 140.
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The CARP suinmarily dismissed all of the record evidence concerning the 115

Agreements in a single paragraph, saying: "For reasons similar to those enunciated in our

critique of the Webcasters'enchmark, the CARP rejects these agreements as useful

benchmarks for the Section 114 rights at issue here." As the Register has concluded,

such cursory treatment ofsignificant record evidence is improper. The requirement that

the CARP provide a "rational analysis of its decision, setting forth specific findings of

fact and conclusions of law" cannot be satisfied with such "simple undifFerentiated

allusions to a 10,000 page record.'he

CARP offered only two reasons for its rejection of the 11$ label agreements—

neither ofwhich supports its back-of-the-hand treatment of the substantial record

evidence concerning those agreements. airs the CARP states the effect of"utiliz[ing]"

these agreements "would likely be to undermine, not corroborate, RIAA's proposals in

that many of the agreements reflect rates below that which RIAA is proposing." In fact,
"I ~ Ia majority ofthe individual label agreements contain royalty rates '~:,.„., „-4 rs

that RIAA had proposed. But even if
the CARP's assertion were true, that does not justify the CARP's decision to discard the

Report at 71.

Librarian Subscription Services Order, 63 Fed. Reg. at 25398-99, quoting ChristianBroadcasting Network v. CRT, 720 F.2d 1295, 1319 (D.C. Cir. 1983).
Report at 71.

The rates and terms in the 115 Agreements are summarized in RIAA PFOF App. A andpages 169A & B (Figures 5 and 6).
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agreements completely and its failure to consider whether the rates in the 115 label

agreements support the substantially low& rates that thb CARP actually adopted.'+

Second, the CARP states that the 1!15 tecbrd!corhpWy hgrbahents are not"useful'enchmarks"

because they do not "license the precise rights at issue here." But RIAA has

never suggested that the record company agreements encompass the precise rights at issue

in this proceeding or that they themselves should 'be used as "b'endhmarks." 'ather, they

are corroborating evidence of the rates reflecthi in the RIAA Agreements and thus

support the use ofthose rates as an appropriate benchmark. 'f,'for'xample,'the

marketplace bears rates of

via the Internet

cents per performance for.the right to transmit

and'he willing buyer is further willing'o
agree to substantial consideration such as advances, equity, data, arid security, then it is

reasonable to believe that the marketplace +odd Lem at!learnt a'0.4$ per performance rate

For example, the CARP states that the Qtes! fo) +In'ch'angefrom undermine RIAL's rguekt fdr a!O.S( syndication rate ahd k.
0.6$ listener-influenced rate. Those rates, however, were not the rates gfopted by ge
CARP. The CARP never explains how it can justify a 0.14& rate for all&orms ofInterket-'nly

webcasting, including syndication and listener-influenced webcasting, when digital
audio services regularly pay in ~ke(yh!ce transactions for the right to~
license

The CARP also appears to imply that ke ktek it:ite!s exist'on'..y Air
. But thisisincorrect. ManvoFth: '.submitt+by'IAA

are for . Fee, e.„~., JUAA:"xl'ibif, Nqs. P20l
DR( ,i, 0941)R (

),086DR(
);091DR( ),696DR(

), 087 DR ( ). Furth~ord, th'e CARP
does not consider the substantial consideration these agreements contain in addition'to the'oyaltyrates, such as six-figure advances, equity, data, security, free advertising, links,
buy buttons, quality control, and the ability $o control content. RIAA PFQF $$ 348-51.'inally,the CARP ignores the basic fact that thy pgncjpg pWp se fcreahng

PFOF q$ 348!-51l.
Notwithstanding that fact, the market rate fdr tl(e trhnsgigsio5 of oyer the
Internet is significantly higher than the rates adbptdd Sy the CARP in this proceeding.
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for the performance of sound recordings over the Internet without that additional

consideration. The same is true for the other types of individual label agreements that the

CARP failed to discuss. What the 115 record company agreements do not support,
101

however, is a rate as low as 0.14 cents per performance.

D. The CARP's Summary Dismissal Of The Strategic Priciug Group
Economic Value Study Is Inadequately Explained And Contrary To
The Record.

The CARP also erred in summarily dismissing, without substantive analysis or

explanation, the economic value study presented by Dr. Thomas Nagle, Chairman of the

Strategic Pricing Group ("SPG"). Dr. Nagle is an economist and nationally-recognized

expert on pricing strategy. With SPG, he has developed pricing strategies for

approximately 250 companies involving a wide array ofproducts and services. RIAA

requested Dr. Nagle's opinion regarding whether the royalty rates that RIAA had

proposed and that were embodied in the RIAA Agreements are consistent with the market

rates that SPG would recommend, based upon the principles that SPG routinely employs

in advising other suppliers on how to price their products andservices.'PG's

study involves assessing the economic value of the seller's product to the

buyer and establishing a price that represents what a willing buyer would pay for that

101 The CARP's casual comparison of the 115 record company agreements to theServices'heoretical economic study is inapt. The CARP identifies a dozen differencesbetween the Services'heoretical model and the marketplace that the CARP mustreplicate. Report at 39-40. Those differences do not apply to the 115 Agreements, all ofwhich involve the licensing of sound recording performance or reproduction rights andmany ofwhich involve licensing such rights over the Internet. Certainly given theCARP's refusal to distinguish between personalized and non-personalized services, therewas no proper basis for simply dismissing the 115 agreements with the assertion that"different rights" are involved.
RIAA PFOF $$ 400-401.
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given hour.,
$erfo

this structure, there was no neetd tct include in the agreement the same type of

long song surcharge that is included in the other pek pe'rfo&ance agreements — a fact that

the CARP never considers.

In sum, there i.s nto record basis for thk CARP's refi'zsal to 'adopt the longsong'urcharge

proposed by Copyright Owners and Performers — as reflected in the RIP'W per

performance agreements and. in the Section 115 mechanical license." The explanation

offered by the CAIU'or its refusal is based on a misunderstanding of the only record

evidence it considered. The Librarian should modify the CARP's report on this issue and

adopt the long song surcharge proposed by Copyright Owners and Performers. Of course,

in those cases where a service chooses to estimate thte number of its performances — as iwould be the case f'r past performances — such a provision is rjiot &'necessary.

III. The CARP's Determination of a $500 Minimum Fee for Alii Webcastin~
Services is Unsuppor ted by thie Record and Incotiisistent with Congression'al'olicy.
In support of its proposed minimum fee of$5a000 for webcastiing services, RIAA

presented evidence of t'he minimum fees in the agreements with its licensees." These

minimums ranged from $5,000 all the way up to $75,000 per year, and the most typical

minimum fee was $5,000.'LM also negotiated one 'agr'eentent with a minimum fee

117 ~age other per performance agreement that d'oes not in&:lucle tive surcharge is the~ agreement. However, that agreement required substantial up-&out paynentof royalties (a circumstaince not present in the statutory license context), which justifiedthe concessions given to that licensee. Marl+ W.I3.T. 14." RIAA PFOF App. A at 16-22.
119 The $5,000 fee also predominates in the agreements that use,a per performance rketdc.See RIAA PFOF,App. A at 16-22.
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of$500.'n establishing the minimum fee of$500 for all webcasting services, the

CARP's report selects the lowest of the minimum fees negotiated by the RIAA.' This

conclusion is flawed for several reasons.

First, the CARP's rationale discourages voluntary negotiation, as copyright

owners would know that accepting a lower rate for one licensee due to special

circumstances will likely be used against it in setting rates for the entire industry. Indeed,

that is what happened in this case, as RIAA agreed to a $500 fee based on the particular

characteristics ofone webcaster—

The CARP's ruling sends the message that

copyright owners will be stuck with the lowest fee in their agreements, which makes it

hard for copyright owners to lower their minimum fee offer where it would address a

particular situation and help lead to a voluntary agreement. It also contradicts the

CARP's ruling with respect to rates, which criticized the RIAA for not having a broad

range of royalty rates in its agreements, and essentially rejected agreements from those

licensees that the CARP concluded paid too little in royalties.

Second, the CARP's argument that the $500 fee is appropriate because the RIAA

would not have accepted a minimum that resulted in a loss contradicts the CARP's other

RIAA PFOF App. A at 22.
' Report at 94-96..':.' "- ", " " -.':..-'-"~'-:,b"'~i.-.-,' . The fact that the licensee does not rely predominantlyon SoundExchange recordings also makes the $500 fee a benchmark that is too low. Thelicensee would be obligated to pay additional fees to the other non-SoundExchangecopyright owners whose recordings it performs, the minimum fee for all of itsperformances would be higher than $500. Indeed, had SoundExchange been responsiblefor non-member collection at the time of the agreement (as it is under the CARP'sReport), that $500 fee would likely have been higher, as the transaction costs for servingnon-members are usually higher. See generally Kessler W.R.T. at 7.
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criticism of the RIAA expenditure of substantial resources in reaching agreement with

only 26 licensees. In addition, that fee midst be ~ iev'red in the context of the other
~ 123 ~ ~

minimum fees negotiated by the RIAA, which, as noted above, range significantly higher

and could offset any loss Rom a single $500 fee,.

Third, the CARP attempted. to rationalize its $500 fee by comparing it to the

"combined" miinirnum fees allegedly paid under the PRO Internet licensing

agreements.'s the CARP properly found in Section V.C of its Report, it is not

appropriate to look to the musical work licensing; m irk''.t to establish the rates for the'erformanceof sound recordings. Just as the PRO agreements are not proper
125

benchmarks for setting per performance rates, they are not proper benchniarks for setting

sound recording miinirnum fees. Moreover, tEe "1:ombined minimum fees" of the I'RQs

are not comparable to the $500 minimum — RIAA established that the combined

minimum fee under the PRO Internet license agreements would range from $673 to $931„

depending on the revenues of the. service.'V.

The CA.RP"s Adoption of a $5OO 18inimum Fee For Business Establishment
Services is Unsupported by the Record and Inherently Contradictory.'he

CAI'P based its decision regarding tht: ra'tes 'business establishment services'houldpay under $ 112(e) on the business establikhm'ent lic1.nsks i'he record. The

CARP, however., concluded that busiiness establishment services should be subject to the

123 Compare Report at 95 with Report at 50„

Report at 95 n. 68.

Report at 38-42.

RIAA Reply PFOF $ ~ 256.
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promotional value upon broadcaster simulcast rates versus RR rates. Yet, the inescapable

conclusion that one must draw &om the record evidence and the Panel's own findings is

that the promotional value of radio play would have a far greater impact on rates for

simulcasts of over-the-air prograinming negotiated directly with a radio broadcaster that

determines the content of that programming than on rates for radio retransmissions

negotiated with a third party aggregator that has no input on programming content.

The longstanding relationship between record companies and radio

stations provides compelling evidence of the credit record labels would give to radio

stations for playing their sound recordings over the air and on their simulcasts in a free

market negotiation. It is simply not credible that record labels would credit a third party

aggregator such as Yahoo 1 — which has no control over its music content — for the

enormous contribution that radio stations make to the sale of sound recordings.

The record in this proceeding demonstrated that the promotional value of

radio play should be far and away the most significant factor in determining the fair

market value ofbroadcasters simulcast rates. Record companies freely acknowledge that

radio broadcast performances are the single biggest driver of record sales. See ~e

McDermott W.R.T at 3-4; Broadcaster Findings $ 25, 59-60, 91. Broadcaster witnesses
.32

testified to the extensive efforts made by the record companies to encourage radio

stations to play their recordings. Radio programmers play a critical role in getting new

32 RIAA s own market research data confirms the fact that radio airplay is by far the most
prominent method by which CD purchasers become aware of the music they purchase,
outstripping any other method by 10 or more percentage points. Purchasers of [ j of
CDs sold in 1999 and f ] of those sold in 2000 reported that they had become familiar
with a purchased recording by hearing it on the radio. SX-5 (at B0010); Tr. at 549-50
(Rosen); Broadcaster Findings It 73.

C:EWINDOWS!TEMPEC.DATA.NOTESWPSN04.DOC 39 JA-04S1
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s
In the Matter of

Digital Performance Right in Sound

Recordings and Ephemeral Recordings
) Docket No 2000-9 CARP DTRA. 1&2

}I
)

lIBRARY
OF
CONGRESS

ORDER

On February 20, 2002, the Copyright Arbittation Royalty Panel (CARP) reported its,

determination to the Librarian ofCongress in the above-captioned proceeding. In.accozdance,

with 17 UA.C. 802{f), thc Librarian is given 90 days Som date ofdelivery ofa CARP zepozt to

review the determination aud issue a decision setthtg fourth the Baal royalty fee and terms of i

payment. However, if the Librarian rejects the CARP's determination, section 802(f) provides an

additional 30 days for the Librarian to render his fatal detertniaation.

The Register ofCopyzights recommends, and the Libzamtn agrees, that the CARP's

determhtation must be rejected. A fmai decision willbe i~no later than June 20, 2002.,

Washington,D.C.
2055%4000

DATED: May 21, 2002

SO RECOMMIT')EQ.

SO ORDERED.

Q xw~
ames H. Billingiyltt,

Librarian ofCo@ms.
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II. The CARP Proceeding to Set
Reasonable Rates and Terms

These proceedings began on
November 27, 1998, when the Copyright
Office announced a six-month voluntary
negotiation period to set rates and terms
for the webcasting license and the
ephemeral recording license for the first
license period covering October 28,
1998-December 31. 2000. 63 FR 6555
(November 27, 1998). During this
period, the parties negotiated a number
of private agreements in the
marketplace, but no industry-wide
agreement was reached. Consequently,
in accordance with the procedural
requirements, the Recording Industry
Association of America, Inc. ("RIAA")
petitioned the Copyright Office on July
23, 1999, to commence a CARP
proceeding to set the rates and terms for
these licenses. The Office responded by
setting a schedule for the CARP
proceeding. See 64 FR 52'l07 (Sept. 27,
1999).

However, the schedule proved
unworkable for the parties. RIAA filed
a motion with the Copyright Office on
November 23, 1999, requesting a
postponement of the date for filing
direct cases. It argued that the Office
should provide more time for the parties
to prepare their cases in light of the
complexity of the issues and the record
number of new participants. The Office
granted this request and held a meeting
to clarify the procedural aspects of the
proceeding, especially for the new
participants, and to discuss a new
schedule for the arbitration phase of the
process. Order in Docket No. 99-6
CARP DTRA (dated December 22, 1999).
In the meantime, the Office commenced
the six-month negotiation period for the
second license period, covering January
1, 2001-December 31, 2002. 66 FR 2194
(January 13, 2000). Ultimately, the
Copyright Office consolidated these two
proceedings into a single proceeding in
which one CARP would set rates and
terms for the two license periods for
both the webcasting license and the
ephemeral recording license. See Order
in Docket Nos. 99-6 CARP DTRA and
2000-3 CARP DTRA 2 (December 4,
2000). The 180-day period for the
consolidated proceeding began on July
30, 2001, and on February 20, 2002, the
panel submitted its report (the "CARP
Report" or "Report" ), in which it
proposed rates and terms to the
Copyright Office. It is the decision of
this Panel that is the basis for the
Librarian's decision today,z

z Section 802 (e) of the Copyright Act requires the
CARP to report its determiaatioa concerning the
royalty fse to the Librarian of Congress 180 days
after the initiation of a proceeding. In this particular

A. The Parties

The parties 3 to this proceeding are: (i)
The )(Vebcasters,4 namely, BET.corn,
Comedy Central, Echo Networks, Inc.,
Listen.corn, Live365,corn, MTVi Group,
LLC, Myplay, Inc., NetRadio
Corporation, Radio Active Media
Partners, Inc.; RadioWave.corn, Inc.,
Spinner Networks Inc. and XACT Radio
Network LLC; (ii) the FCC-licensed
radio Broadcasters,'amely,
Susquehanna Radio Corporation, Clear
Channel Communications Inc.,
Entercom Communications Corporation,
Infinity Broadcasting Corporation, and
National Religious Broadcasters Music
License Committee (collectively "the
Broadcasters"); (iii) the Business
Establishment Services,e namely, DMX/
AEI Music Inc. (also referred to as
"Background Music Services" ); (iv)
American Federation of Television and
Radio Artists ("AFTRA"); z (v)
American Federation of Musicians of
the United States and Canada

instance, the Panel submitted its report
appmximatsly three weeks later than anticipated
under this pmvision dus to a suspension of the
proceedings during the period November 9, 2001.
through December 2. 2001. Ths Copyright 0(Bee
graatsd the suspension at ths parties'equest in
order to allow them to engage in further settlement
discussions. At the same time. the OfBcs panted
the Panel an additional period of time,
commensurate with the suspension period, for
hearing evidence and preparing its report. Ses
Order. Docket No. 2000-9 CARP DTRA la2
(November 9. 2001). Additional details concerning
the earlier proceduml aspects of this proceeding are
set forth in ths CARP Report at pp. 10-18.

s At the outset of the proceeding, Wsbcaster
parties also included Coollink Bmadcast Network.
Everstream. Inc., Incanta. Inc., Launch Media. Inc..
MusicMatch, Inc.. Univision Online, and Westwind
Media.corn, Inc., which have since withdrawn or
been dismissed Rom the pmcssding. Late in the
pmceeding, National Public Radio ("NPR") reached
a private ssttlemeat with RIAA and withdrew prior
to the conc)asian of ths 180-day hearing period.
Because RIAA. AFTRA, AFM. and AFIM pmpose
the same rates and take similar positioas on most
issues, they are sometimes referred to collectively
as "RIAA" or "Copyright Owners aad Performers"
for convenience. SimBarly, Webcasters,
Broadcasters, and the Business Establishment
Services aro sometimes referred to coBective)y as
"the Services."
'he Webcasters are Internet services that each

employ a technology known as "streaming," but
comprise a range of different business models and
music programming.

'The Broadcasters are commercial AM or FM
radio stations that are licensed by ths Federal
Communications Commission ("FCC").

s The Business Establishmeat Services, DMX/AEI
Music. deliver sound recordings to business
establishments for the enjoyment of the
establishments'ustomers. See Knittel W.D.T. 4.
DMX/AEI Music is ths successor company resulting
from a merger between AEI Music Network. Inc.
("AEI-) and DMX Music. Inc. ("DMX").

'FTRA, the American Federation of Television
and Radio Artists, is a national labor organization
representing performers and newspersons. Sse Tr.
2830 (Himelfarb).

("AFM");s (vi) Association For
Independent Music ("AFIM") and
(vii) Recording Industry Association of
America, Inc. ("RIAA").'o Music
Choice, a Business Establishment
Service, was initially a party to this
proceeding, but on March 26, 2001, it
filed a motion to withdraw froin the
proceeding. Its motion was unopposed
and, on May 9, 2001, its motion to
withdraw was granted.

B. The Position of the Parties at the
Commencement of the Proceeding

1. Rates Proposed by Copyright Owners

RIAA proposed rates derived from an
analysis of 26 voluntarily negotiated
agreements between itself and
individual webcasters. RIAA claims that
these agreements "involve the same
buyer, the same seller, the same right,
the same copyrighted works, the same
time period and the same medium as
those in the marketplace that the CARP
must replicate." CARP Report at 26,
citing RIAA PFFCL" (Introduction at
8). Based upon these agreements, RIAA
proposed the following rates for DMCA
compliant webcasting services:

(i) For basic "business to consumer"
(B2C) webcasting services:

0.4c for each transmission of a sound
recording to a single listener, or 15% of
the service's gross revenues.

(ii) For "business to business" (BZB)
webcasting services, where
transmissions are made as part of a
service that is syndicated to third-party
websites:

0.5c for each transmission of a sound
recording to a single listener

(iii) For "listener-influenced"
webcasting services:

0.6c for each transmission of a sound
recording to a single listener

(iv) Minimum fee (subject to certain
qualifications): $5,000 per webcasting
service

"AFM. the American Federation of Musicians. is
a labor organization representing professional
musicians. See Bradley W.D.T. 1.

s AFIM. the Association For Independent Music,
is a trade associatioa representing independent
record companies, wholesalers, distributors aad
retailers. See Tr. 2830 (Himelfarb)

is RIAA is a trade association representing record
companies, including the five "majors" and
numerous "independent" labels.

" Hereinafter. references to pmposed findings of
fact and conclusions of law shall be cited as
"OFFCK" preceded by the name of the party that
submitted the Bing followed by the paragraph
number. References to written direct testimony
shall be cited as "W.D.T." preceded by the last
name of the witness and followed by a page
number. References 9to writtea rebuttal testimony
shall be cited as "W.R.T.- preceded by the last
name of the witness and followed by a page
number. Refsreaces to the transcript shall be cited
asd "TR." followed by the page number and the last
name of the witness.
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(v) Ephemeral license fee:
10% of each service's performance

royalty fee payable under (i), (ii), or (iii).
For the section 112 license applicable

to the business establishment services,
the copyright owners proposed a rate set
at 10% of gross revenues with a
minimum fee of $50,000 a year.

2. Rates Proposed by Services

Webcasters proposed per-performance
and per-hour sound recording
performance fees, based upon an
economic model, that considered the
aggregate fees paid to the three
performance rights organizations
(ASCAP, BMI, and SESAC) that license
the public performances of musical
works for radio programs that are
broadcast over-the-air by FCC-licensed
broadcasters, by 872 radio stations
during 2000. From this model, the
webcasters derived a per-song and a per-
listener hour base rate of 0.02e per song
and 0.3e per hour, respectively. These
figures were then adjusted to account
for a number of factors, including the
promotional value gained by the record
companies from the performance of
their works. This adjustment resulted in
a fee proposal of 0.014e per
performance or 0.21e per hour.

At the end of the proceeding,
Webcasters suggested in their proposed
findings of fact and conclusions of law'n

alternative method for calculating
royalty fees, namely. a percentag~f-
revenue fee structure. Specifically,
Webcasters proposed a fee of 3% of a
webcaster's gross revenues for all
services. The alternative proposal was
made with the understanding that the
service would be able to elect either
option.

Webcasters proposed no additional
fee for the making of ephemeral
recordings and a minimum fee of $250
per annum for each service operating
under the section 114 license.

The Business Establishment Services
who need only an ephemeral recording
license proposed a flat rate of $10,000
per year for each company.

C. The panel's Determination of
Reasonable Rates and a Minimum Fees

In this proceeding, the Panel had to
establish rates and terms of payment for
digital transmissions of sound
recordings made by noninteractive,
nonsubscription services and rates for
the making of ephemeral phonorecords
made pursuant to the section 112(e)
license; either to facilitate those
transmissions made or by business
establishments which are otherwise
exempt from the digital performance
right.

The proposed rates are set forth in
Appendix A of the CARP Report, which
is posted on the Copyright Office
webkite at: http://www.copyright.gov/
carp/webcastin~tes a.pdf.

The proposed terms of payment may
be found in Appendix B of the CARP
Report, which is posted on the
Copyright Office website at: http://
www.copyright.gov/carp/
webcastin~tes b.pdf

I

III. The Librarian's Scope of Review of
the Panel's Report

The Copyright Royalty Tribun'al
Reform Act of 1993 (the Rearm Act),
Pub. L. No. 103-198, 105 Stat. 2204,
created a unique system of review of a
CARP's determination. ~fcally, azj
arbitrator's decision is not rhvigabIe,
but the Reform Act created tvvo layels of,
review that result in finel orders,'. one by',
the Librarian of Congres's (librarian) aud
a second by the United States Court 'of

Appeals for the District bf Cblunhbia'ircuit.

Section 802(f) of title 17 directs
the Librarian on the recamaiend'ation of'heRegister of Copyrights either to
accept the decision of t8e CARP', or fo
reject it. If the Librarian'rejects it, he
must substitute his own'etermi'nation 'afterfull examination of the record
created in the arbitration proceeding."
17 U.S.C. 802(f). If the Librarian accepts
it, then the determination of the'CARP
becomes the determinagon pf tl(e
Librarian. In either case,'hrbugh
issuance of the Librarian's Order, it is
his decision that will be subject to
review by the Court of Appeals. 17 '.S.C.802(g).

The review process has been
thoroughly discussed in'rior
recommendations of the Registet of ~

Copyrights (Register) concerning rate
adjustments and royalty distribution
proceedings. See, e.g.. Distribution of
1990, 1991, and 1992 Cable Royalties,
61 FR 55653 (1996); Rate Adjustment for
the Satellite Carrier Compulsory
License, 62 FR 55742 (October 28,
1997). Nevertheless, the discussion .

merits repetition because of'its 'mportancein reviewing each CARP
decision.

Section 802(f) of the Copyright Act
directs that the Librari& slddl atop(the'eportof the CARP, "unless the
Librarian finds that the determination is
arbitrary or contrary to the applicable
provisions of this title."I Neithec the I

Reform Act nor its legislative history
indicates what is meant, specifically;by;
"arbitrary," but there is',no reason ta
conclude that the use of the; term is any,
different from the "arbitrary" standard i

described in the Administrative
Procedure Act (APA), 5:U.S.C;
706(2)(A).

Review of the case law applying. the.
APA "arbitrary" standard reveals six
factors or circumstances under wh'ich a
court is likely,to find that ian agency
acted arbitrarily. An agency action is
generally considered to be arbitrady
when;

1. It relies on factors that Congress did
not intend it to consider; .

2. It fails to consider entirely an
iinpoittantl aspect af thle prublem that it
was solving;

; 3. It offers an explanatian for its
decision that runs counter: to the
evidence presented before it;

i 4. It issues a decision that is; so;
implausible that it cannot be explained
as a product of agency expertise or a
difference of viewpoint;

5 It I'aiLs to examine the dath and
articulate;a satisfactory explanation for
its action including a rational,
connection between the facts found an,d
Qe cl)oice made; and,

6. Its action entails the unex'plained 'iscriminationor disparate treatment of
similarly situated,parties.,
Motor Vehicle Mfis. Ass'ni State Farm
Mutual Auto. Insurance Co., 4ji3 Q.S. $9
(1983); Celcom Communications Corp.
v. FCC, 789 F.2d 67 (D.C. Cir. 1986);
Airmark Corp.v. FAA, 758 F.2d 8/5
(D.C. Cir. 1985).'n reviewing the CARP's decision, the
Librarian has been guided, by these
pHnciples and the prior decisions of the
District of Columbia Circuit iq which,
the court applied the "arbitrary and
chpriuioua" standard Of 5 U.S.C.
708(2)(A)'to the determinations of the
former Copyright Royalty Tribunal
(hereinafter "CRT or Tribunal"). See,
e/g, National Cable Tele. Ass'n v. PlT~
724 F.2d 176 (D.c. cir. 1983) (applying
the Administrative Procedure iAct'is
standard authorizing courts to set aside
agency action found to be arbitrary
capricious. and abuse of discretion, or
otherwise in accordance with law."); see
also, Ifecarding IndustryAss'n of;
America v. CRT, 662 F.2d 1, 7-;9 (D.C.;
Cir. 1981); Amusement arid Music
Openitors Ass'n v. CRT, 676 F,.2d 1144,
1149-52 (7th Cir.], cert denied, 459 U.S.
907 (1982); National Ass'n of .

Broadcasters V. CRT, 675 F.2d 362, 375
n. 8 (D.C. Cir. 1982).

Review of judicial decisions regarding
Tribunal actions reveals a consistent,
theme; while the Tribunal was granted
a;relafively wide "zone of.
reasonableness," it was required to
articulate clearly the rationale, for its
awarel of royalties to each claimant. See
Naiianal Ass'n of Broadcasters v. CRT,,
772 F.2d 922 (D.C. Cir. 1985), cert.
denied. 475 U.S. 1035 (1986) (NAB v.
CRT); Christian Broadcasting Network v.

JA4486
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CRT, 720 F.2d 1295 (D.C. Cir. 1983)
(Christian Broadcasting v, CRT);
National Cable Television Ass'n v. CRT,
689 F.2d 1077 (D.C. Cir. 1982) (NCTA v.
CRT); Recording Indus. Ass'n of
America v. CRT, 662 F.2d 1 (D.C. Cir.
1981) (RIAA v. CRT). As the D.C. Circuit
succinctly noted:

We wish to emphasize * * * that precisely
because of the technical and discretionary
nature of the Tribunal's work, we must
especially insist that it weigh all the relevant
considerations and that it set out its
conclusions in a form that permits us to
determine whether it has exercised its
responsibilities lawfully. * * "

Christian Broadcasting v. CRT, 720
F.2d at 1319 (D.C. Cir. '1983), quoting
NCTA v. CRT, 689 F.2d at 1091 (D.C.
Cir. 1982).

Because the Librarian is reviewing the
CARP decision under the same
"arbitrary" standard used by the courts
to review the Tribunal, he must be
presented by the CARP with a rational
analysis of its decision, setting forth
specific findings of fact and conclusions
of law. This requirement of every CARP
report is confirmed by the legislative
history of the Reform Act which notes
that a "clear report setting forth the
panel's reasoning and findings will
greatly assist the Librarian of Congress."
H.R. Rep. No. 103-286, at 13 (1993).
This goal cannot be reached by
"attempt{ing) to distinguish apparently
inconsistent awards with simple,
undifferentiated allusions to a 10,000
page record." Chnstian Broadcasting v.
CRT, 720 F.2d at 1319.

It is the task of the Register to review
the report and make her
recommendation to the Librarian as to
whether it is arbitrary or contrary to the
provisions of the Copyright Act and, if
so, whether, and in what manner, the
Librarian should substitute his own
determination. 17 U.S.C. 802(fl.

IV. The CARP Report: Review and
Recommendation of the Register of
Copyrights

The law gives the Register the
responsibility to review the CARP report
and make recommendations to the
Librarian whether to adopt or reject the
Panel's determination. In doing so, she
reviews the Panel's report, the parties'ost-panelsubmissions, and the record
evidence.

After carefully considering the Panel's
report and the record in this proceeding,
the Register has concluded that the rates
proposed by the Panel for use of the
webcasting license do not reflect the
rates that a willing buyer and willing
seller would agree upon in the
marketplace. Therefore, the Register has
made a recommendation that the

Librarian reject the proposed rates
($0.14 per performance for Internet-only
transmissions and $0.07 per
performance for radio retransmissions)
for the section 114 license and
substitute his own determination (0.07c
per performance for both types of
transmissions), based upon the Panel's
analysis of the hypothetical
marketplace, and its reliance upon
contractual agreements negotiated in the
marketplace.

These changes necessitate an
adjustment to the proposed rates for
non-CPB, noncommercial
broadcasters 'z for Internet-only
transmissions as well. The adjusted rate
for archived programming subsequently
transmitted over the Internet,
substituted programming and up to two
side channels is 0.02e, reflecting a
downward adjustment from the 0.05e
rate proposed by the Panel. The new
rate for all other transmissions made by
non-CPB, noncommercial broadcasters
is 0.07e per performance per listener.
Using this methodology, the Register
recommends that the Librarian also
reject the Panel's determination of a rate
for the making of ephemeral recordings
by those Licensees operating under the
webcasting license. Because the Panel
had made an earlier determination not
to consider 25 of the 26 contracts
submitted by RIAA for the purpose of
setting a rate for the webcasting license,
it was arbitrary for the Panel to use
these same rejected licenses to set the
Ephemeral License Fee. See section
IV.13 herein for discussion.
Consequently, the Register proposes a
downward adjustment—from 9% of the
performance royalties paid to 8.8%—to
the Ephemeral License Fee to remove
the effect of the discarded licenses.

In determining the Ephemeral License
Fee for Business Establishment Services
operating under an exemption to the
digital performance right, the CARP
considered separate licenses negotiated
in the marketplace between individual
record companies and these services. Its
reliance on these agreements as an
adequate benchmark for purposes of
setting the rate for the section 112
license was well-founded and supported
by the record. Therefore, the Register
recommends adopting the Panel's
proposal of setting the Ephemeral
License Fee for Business Establishment
Services at 10% of the service's gross
proceeds. However, the Register cannot
support the Panel's recommendation to
set the minimum fee applicable to these

~v A non-CPB. noncommercial bmadcaster is a
Public Broadcasting Entity as defined in iy U.S.C.
1 18(g) that is not qualified tu receive funding from
the Corporation for Public Broadcasting pursuant to
the criteria set forth in 47 U.S.C. 396.

services for its use of the ephemeral
license at $500 when clear evidence
exists in the contractual agreements to
establish a much higher range of values
for setting the minimum fee.
Consequently, the Register evaluated the
contracts and proposed a minimum fee
consistent with the record evidence.
The result is a minimum fee of $ 'l0,000
per license pro rated on a monthly basis.

Section 802(fl states that "fi)f the
Librarian rejects the determination of
the arbitration panel, the Librarian shall,
before the end of that 90-day period,
and after full examination of the record
created in the arbitration proceeding,
issue an order setting the royalty fee or
distribution of fees, as the case may be."
During that 90-day period, the Register
reviewed the Panel's report and made a
recommendation to the Librarian to
accept in part and reject in part the
Panel's report, for the reasons cited
herein. The Librarian accepted this
recommendation and, on May 21, 2002,
he issued an order rejecting the Panel's
determination proposing rates and terms
for the webcasting license and the
ephemeral recording license. See Order,
Docket No. 2000-9 CARP DTRA 1g 2
(dated May 21, 2002).

The full review of the Register and her
corresponding recommendations are
presented herein. Within the limited
scope of the Librarian's review of this
proceeding, "the Librarian will not
second guess a CARP's balance and
consideration of the evidence, unless its
decision runs completely counter to the
evidence presented to it." Rate
Adjustment for the Satellite Carrier
Compulsory License, 62 FR 55757
(1997), citing 61 FR 55663 (October 28,
1996) (Distribution of 1990, 1991 and
1992 Cable Royalties). Accordingly, the
Register accepts the Panel's weighing of
the evidence and will not question
findings and conclusions which proceed
directly froni the

arbitrators'onsideration of factual evidence. The
Register, however, may reject a finding
of the Panel where it is clear that its
determination is not supported by the
evidence in the record.

A. Establishing Appropriate Rates

1. The "Willing Buyer/Willing Seller
Standard"

Sections 112(e)(4) and 114(f)(2)(B), of
title 17 of the U.S.C., provide that "the
copyright arbitration royalty panel shall
establish rates and terms that most
clearly represent the rates and terms
that would have been negotiated in the
marketplace between a willing buyer
and a willing seller," and enumerate
two factors that the panel shall consider
in making its decisions: (1) The effect of



45244 Federal Register/Vol. 67, No. 130/Monday, July 8, 2002/Rules and Regulations

the uss of the sound recordings on the
sale of phonorecords, and (2) the
relative contributions made by both
industries in bringing these works to the
public. In applying this standard, the
Panel determined that it was to cozisider
the enumerated factors along with all
other relevant factors identified by the
parties, but that it was not to accord the
listed factors special consideration..
Report at 21: see also Final Rule and
Order, Rate Adjustment for the Satellite
Carrier Compulsory License, Docket No.
96-3 CARP SRA, 62 FR 55742, 55746
(October 28, 1997).

Nevertheless, when the Panel
considered the record evidence offered
to establish a marketplace rate, it paid
close attention to the two factors set
forth in the statute. In analyzing the first
factor, which focuses on the interplay
between webcasting and sales of
phonorecords, the panel found that the
evidence offered during the proceeding
was insufficient to demonstrate wh.ether
wsbcasting promoted or displaced sales
of sound recordings. RIAA's evidence to
demonstrate that performances of their
sound recordings over the Internet
displace record sales consisted of
unsupported opinion testimony and
consequently, the Panel afforded it no
weight. Report at 33. Similarly, the
Panel rejected the

Webcasters'ontentionthat webcasting promoted
sales, affording little weight to its
empirical studies. It concludea! that the
Sounddata survey '3 was not useful for
purposes of this proceeding because it
focused on the promotional value of
traditional radio broadcasts and nacht the
promotional value of webcasting. Id.
Likewise, the Panel rejected a study by
Professor Michael Mazis '" because the

is Michael Fine is an expert witness I'or the
Webcasters and Broadcasters. He was the chief
executive officer to Soundata, SoundScan and
Broadcast Data Systems until December 31. 2000.
and is now a management consultant to the iixms
operating these services. He analyzed data tx&llecesd

by these services to determine the promotional
effect upon record sales from radio retrsnsnxissioxw
and Internet-only transmissions and the
displacement effect of record sales due to copying
of sound recordings from Internet transmissions.
Fine's W.D.T. at 1.

" Professor Mazts is a Pmfessor in the Kogod
School of Business. American University, who
testified on behalf of the Webcasters and
Broadcasters. He designed a survey study to analyze
usage patterns of people who listen to simulcast of
a radio station's over-the-air broadcast programmimg
and transmissions made by services transmitting
solely over the Internet. Specifically. the study was
designed to measure:

a. The effect listening to transmissions over the
Internet had on a listener's music purcisases;

b. the extent to which listeners to raclio
retransmissions are either listeners froxn the
broadcaster's local market or non-local listeners;

c. the amount of time spent listening to
programming on the Internet and the pmportion of

response rates in the survey study fell
below generally acceptable standards.
All in al'I, ths evidence on either side
was hot persuasive. Consequently, the
Panel concluded that, for the timle
period under consideration, "the net
!impact of Internet webcasting on record
sales [was] indetermiinate." Id. at 34.

Broadcasters, however. disagree with
the Panel's conclusions. They argue t~hat i

the Panel should have made an
adjustment for the promational value of
ihe transmissions, noting that the statute
singled out this factor for consideration
when setting the rates. Broadcasters
Petition at 38. They further contend that
the record demonstrates that,"ths
prozaotional value of radio play should
lbe far and avvay the most sigxiificant,
factor in determining the fair market
value of broadca,sters simulcast rates,"
Id. at 39-40. But all the evidence cited
.in the record! referemces the
interrelationship between radio stations
and record companies in the analog
worl.d. As noted above, the Ptmel,
iconsidered the evidence but,did not,
find it persuasivie.

Where the Panel makes a decision
'based upon:its vveighing of the
evidence, the Register will not di.sturb
its findings and conclusions that
proceed directly from the Pastel'y
consideiation of the factual evidence.
'Thus, the Register accepts the Panel's
conclusion that performances of,sound
recordings over the Internet ilid Dot,
significantly stizaulate record sales.
More importantly, though, the Panel
correctly found that promotional value
is a factor to be cons:idered in
determining rates under the willing
buyer/willing seller model, and does'ot'onstitutean additional stangardI or,
policy consideration to be used after
rates are set to adjust a base rate
upwards or idownwards. Report at 21.
Therefor, the effect of any promotional
value attributable to a radio

'etransmissionwould already be
reflected in the rates for these
transmissions reached through arms'engthnegotiations in the m Irke'tplace.

As for the sec&md factor, tlie Panel
found that both copyright owners and
licensees made . igni,ficant allative,
technologictfi and financial
contributions. It concluded, however,
that it was not necessary to gauge wi'th
specificity the value of these
contributions in the case where actual
agreements volu,ntarily negotiated in the
marketplace existed, since such

that time & pent listexdng to music programming
versus non-music programming: andi

d. the reasons why people visit radio station
websites and the activities they engage in when
they visit these sites. Mazis'.D.T. at 1-3.

considerations, including any
signifirant promotional value of the
transmissions, would already have been
factored into the agreed upon price. Id.
at 35-36. This is not a contested finding.

It is also important at the outset of
this review to distinguish the vvilling
bu~yer/willing seller standard to be used!
in,this proceediing from the standard
that applies when setting rates for
su',bscription services that operated
under the section 114 license..Chey are
not the sazae. Section 114(f)(1)(B),
governing subscription services,
requires a CAIt9'o consider ths
objectives set forth in section 801(b)(1) „

as wel:l as rates and terms for
comparable tyIPes of digital audjio
transmission services established
th!ough voluntary negotiations,. Sett
Final Rule and Order, ti3 FR 25394
25399 (May 8, 1998). This stanidartI for
setting rates for the subscription
services is policy-driven, vvhereas the
standard for setting rates for
nainsubscrlption services set forth in
se.tiotb 114(f)(2)(B) is Strictly fair market
value willing buyer/willing seller.
Thus, any argument that the two rates
shoulcl be equal as a matter of law i.s

without merit; See, e.g., Webcasters
Petitiain at 4 (comparing rates set for
preexisting subscription services under,
thb poilicy'driven standard with the
propo. ed marketplace rates for
nonsubscription services and inferring
that the rates should be similar).

2. Hypothetical Marketplace/Actual
Marketplace

To set r'ates based on a willing buyer/
willing seller standard, the CAljtp first
had to define the relevant marketpl'acs'n

which such rates would be sst. It
deterniined, and the parties agr'eed.', tha't
the rates should be those that a~ willing'uyer

and willing seller would have
agreed! upon in a hypothetical
mttrketplace that was riot constrained by
a compulsory license. The CAIIP then
had to define the parameters of

the'arketplace:the buyers, the seller.;, and
th'e prbdurt.

In this configuratio of the
marketplace, the willing buyers. ars the
services which may operate uz,der the
wsbcasting license (DMCA-compliant
services), the willing sellers are record
companies, and the product consists of
a blanket licertse from each reaord ~

company which allows uss of that
company's complete repertoire of sound
recora!ingt . Report at 24. Because of the
diversity among the buyers ami the
sellers, the CARP noted that one woulcl
expect "a range of negotiated ratesi" and
so interpreted the statutory standard as
"the rates to which, absent

spe'cial'ireurnstartces,most willing buyers anti
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willing sellers would agree" in a
competitive marketplace.'5 Id. at 25.

The Services take issue with the
Panel's analysis of the hypothetical
marketplace. They argue that the willing
sellers should be considered as a group
of hypothetical "competing collectives
each offering access to the range of
sound recordings required by the
Services," and not, as the Panel
contends. viewed as individual record
companies. Broadcasters Petition at 9;
Webcasters Petition at 9-10. It is hard to
see, however, how competition would
be stimulated in a marketplace where
every seller offers the exact same
product and where more likely than not,
the sellers would act in concert to
extract monopolistic prices. Possibly
sellers would choose to undercut each
other, but at some point the price would
stabilize. In any event, the Services
failed to explain how such collectives
would operate in a competitive
marketplace. Consequently, the Register
rejects the Webcasters'hallenge to the
Panel's definition on this point and
adopts the Panel's characterization of
the relevant marketplace, recognizing
that for purposes of this proceeding, the
major record companies are represented
by a single entity, the RIAA.

Turning next to the actual
marketplace in which RIAA negotiated
agreements with individual services, the
Services voice a number of objections to
the Panel's decision to rely on the 26
voluntary agreements offered into
evidence by RIAA. Specifically, the
Services object to the use of the
voluntary agreements because they fail
to exhibit a range of negotiated rates
among diverse buyers and sellers.
Broadcasters Petition at 10; Webcasters
Petition at 10. They also question the
validity of relying on agreements
negotiated during the early stages of a
newly emerging industry, noting the
Panel's admonition to approach such
agreements with caution. Report at 47.
The reason for the warning was Dr.
Jaffe's '6 stated concern that such
licenses "may not reflect fully educated
assessments of the nascent businesses"
long-term prospects."

The Services also argue that the
existence of the antitrust exemption in
the statutory license gave RIAA an

» The panel used the same analysis for setting the
rates for the ephemeral recording license because
the statutory language defining the standard for
setting rates for the ephemeral recording license is
oearly identical to the standard set forth in section
114.

'" Adam jaKe is a Professar of Economics at
Brandeis University. He is also the Chair of the
Department of Economics and the Chair of the
University Intellectual Property Policy Committee.
He testified on behalf of the Webcasters and the
Broadcasters.

unfair bargaining advantage over the
Services because RIAA represented the
five major record companies who
together owned most of the works. They
contend that RIAA used its superior
market power to negotiate supra-
competitive prices with Services who
could not match either RIAA's power in
the marketplace or its sophistication in
negotiating contracts. Moreover, they
utterly reject the Panel's determination
that RIAA's perceived market power
was tempered by the existence of the
statutory license, which, for purposes of
negotiating a fair rate for use of sound
recordings, leveled the playing field.
Webcasters Petition at 12.

Not surprisingly, RIAA agrees with
the Panel on this issue. It maintains that
the statutory license offers the Services
two clear advantages which more than
offset any perceived advantage the RIAA
may have had in negotiating a voluntary
agreement. First, the license eliminates
the usual transaction costs associated
with negotiating separate licenses with
each of the copyright owners. Second,
services may avoid litigation costs
associated with setting the rates for a
statutory license provided they choose
not to participate in the CARP process.
RIAA reply at 12.

In essence, both sides articulate valid
positions which are supported by the
record, RIAA is clearly an established
market force with extensive resources
and sophistication. In fact, the Panel
found that when RIAA negotiated with
less sophisticated buyers who could not
wait for the outcome of this proceeding,
the rates were above-market value, and
therefore, not considered by this CARP.
Report at 54-56. Nevertheless, it would
make no sense for RIAA to take any
other position in a marketplace
negotiation. Sellers expect to make a
proflt and will extract from the market
what they can, just as buyers will do
everything in their power to get the
product at the lowest possible price.
These are the fundamental principles
guiding marketplace negotiations.

Such negotiations, however, were
few. For the most part, webcasters chose
not to enter into negotiations for
voluntary agreements, knowing that
they could continue to operate and wait
for the CARP to establish a rate, Such
actions on the part of the users clearly
impeded serious negotiations in the
marketplace and support the CARP's
observation that the statutory license
had a countervailing effect on the
negotiation process and limited the
ability of RIAA to exert undue
marketplace power. See Tr. 9075-77,
9490-94 (Marks) (explaining the
difficulties of bringing webcasters to the
negotiating table due to the statutory

license). Thus. the CARP could only
consider negotiated rates for the rights
covered by the statutory license that
were contained in an agreement
between RIAA and a Service with
comparable resources and market
power.

The only agreement that met these
criteria was the Yahoo! tr agreement.
The Panel found that both parties to that
agreement entered into negotiations in
good faith and on equal footing.
Moreover, RIAA's negotiating advantage
disappeared. RIAA could not extract
super-competitive rates because Yahoo!
brought comparable resources,
sophistication, and market power to the
negotiating table.

Moreover, Yahoo! could have
continued to operate under the license
and wait for the outcome of this
proceeding. Yet, Yahoo!, unlike most of
the other Services, did not take this
course of action. It wanted a negotiated
agreement so that it could fully develop
its business model based on certainty as
to the costs of the use of the sound
recordings. Consequently, it had every
incentive to negotiate a rate that
reflected its perception of the value of
the digital performance right in light of
its needs and position in the
marketplace. Had RIAA insisted upon a
super competitive rate, Yahoo! could
have walked away and waited for the
CA1% to set the rates. RIAA Reply at 13.
Thus, it was not arbitrary for the Panel
to consider the negotiated agreement
between Yahoo! and RIAA. It met all the
criteria identified by the~
(discussed above) that characterized the
hypothetical marketplace: Yahoo! was a
DMCA-compliant Service; RIAA
represented the interests of five
independent record companies, and the
license granted the same rights as those
offered under the webcasting and the
ephemeral recording licenses.

The Webcasters make one final
argument concerning use of licenses
negotiated in the marketplace. They
fault the Panel for its reliance on a
contract for which there was no prior
marketplace precedent for setting a rate.
Webcasters Petition at 15. Yet, that
alone cannot be a reason to reject

i'ahoo! is a streaming service which provides
a retransmissions of AM/FM radio stations and
programming from other webcaster sites. Report at
61. Yahoo! is also a global internet
communications. commerce and media company,
offering comprehensive services to more than rao
million users each month. Content far its features
like Yahoo! Finance, Yahoo! News, and Yahoo!
Sports. are typically licensed from third parties.
Mandelbrot W.D.T. 'I 3-5.

The Panel was well aware of the many faces of
Yahoo! Nevertheless, it found no reason to reject
the Yahoo! agreement merely because it offered
other business services. See Report at r6. in 53.
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consideration of agreements negotiated
in the marketplace, albeit at an early
stage in the development of the
industry. At some point, rates must be
set. Such rates then become the baseline
for future market negotiations. RIAA
recognized an opportunity to participate
in this initial phase and moved forward
to negotiate contracts with users with
the intention of using these contracts to
indicate what a willing buyer would pay
in the marketplace. However, that was
easier said than done. As discussed
above, most Webcasters chose not to
enter into marketplace agreements,
preferring to wait for the outcome of the
CARP proceeding in the hope of getting
a low rate. Clearly, such resistance to
enter into good faith negotiations made
it difficult for the copyright owners to
gauge the market accurately and find
out just what a willing buyer would be
willing to pay for the right to transmit
a sound recording over the Interact.

3. Benchmarks for Setting Market Rates:
Voluntary Agreements vs. Musical
Works Fees

The parties offer two very different
methods for setting the webcasting rates.
RIAA argued that the best evidence of
the value of the digital performance
right is the actual rates individual
services agreed to pay for the right to
transmit sound recordings over the
Internet. Ia support of its position, it
offered into evidence 26 separate
agreements it had negotiated in the
marketplace prior to the initiation of the
CARP proceeding. The Services take a
different approach. They dispute the
validity of the contracts as a bases for
marketplace rates and offer in their
place a theoretical model (the "Jaffe
model") predicated on the fees
commercial broadcasters pay to use
musical works in their over-the-air AM/
FM broadcast programs.

The Jaffe model builds on the premise
that in the hypothetical marketplace,
copyright owners would license their
digital performance rights and
ephemeral recording rights at a rate no
higher than the rates music publishers
currently charge over-the-air radio
broadcasters for the right to publicly
perform their musical works.» Report at
28, citing Webcasters PFFCL 'g% 276-78;
Jaffe W.D.T. 16-19. To find the rate
copyright owners would charge under
this model, Webcasters calculated a per
performance and a per hour rate by
using the aggregate fees that 872 over-

's A "musical work" is a musical composition.
including any words accompanying the music. A
-sound recording" is a work that results Crom the
fixation of a series of musica!. spoken. or other
sounds. other than those accompanying a motion
picture or other audicwisual work.

the-air radio stations paid in 2000 ta the
performing rights organizations BMI.
ASCAP, and SESAC.» It combined the
fee dhta with data on listening
audiences obtained from Arbitroa to
generate an average fee paid'y an over-'he-airbroadcaster per "listening hour."
From this value, Webcasters calculated
a per performance fee by diVidirlg the
"listener hour" fee by the average
number of songs played per 'hou'r

by'usic-intensiveformat stations.'d. 'hesecalculatioas yielded ti per'ong
fee of 0.02a or, ia the alteratttivst, a I)er 'istenerhour fee of 0.22tg. For purposes
of webcasting, these values were
adjusted upward to refiect the fact that,
on average, webcasters play'15 songs
per hour, as compared to the 11 per-
hour played oa over-th~ radio. The
webcaster per hour rate works out to be'.3instead of 0.2a per hour.

After carefully considering bog
approaches, the Panel chose to focus on
the RIAA agreements. In rejecting Dr.
Jaffe's theoretical model, the panel cited
three reasons for its conc)usioa. First,
the Panel expressed strong concern;
regarding the construct of the model,
including: 1. The difficulty in
identifying all the factors that must be
considered in setting a price, and 2. The:
inherent error associated with
predicating a prediction on a "string of
assumptions," especially where ithe i

level of confidence in many lof the
assumptions is not high. Second, the
Panel was wary of analogizing the
market for the performance of musical
works with the market for t)ie
performance of souad recordings,
finding instead that the two I

marketplaces are distinct based upon
the difference in cost and demand
characteristics. And finally, the Panel
determined that the Jaffe model was
basically unreliable. It could not be used
to predict accurately the ambunt of 'oyaltyfees owed to the performing
rights societies by a particulttr radio'tation.It came to this conc)usion after
using the model to predict the royalty
fees owed by a particular stdtiod and
comparing that figure to the'amount'he'adiostation actually paid. For some
radio stations, the model severely
underestimated the amount low& td thel
performing rights societies, thus,
drawing into serious questidn t)te
reliability of the modeL Rep'ort at 42'.

is BMI. inc.. American Society fo!'om'posefs.
Authors and publishets. and SES*C. Inc. ate
performing rights oqymisattons tha) mpquent

~

songwriters. composers and music publisehts in all,
genres of music. These societies offer licenses snd
collect and distribute royalty fees fin the non- i

dnmmtic public performances of the copyrighted
works of their membeis.

.:a. Fees paid for.:use:of musica/ vi orks.
The Broadcasters end the t/tfebcasters
fault the Panel for disregarding the fee's
paid for musical works as a viable
benchmark. Webcasters Petition at15,'/.

They maintain that Dr.'affe's:
analysis proves that the value rif the
performance of the sound:recording is:
no higher. than the value af the
performance of the musical wprk.

N

Webcasters argue that the;fees; for;
musical works constitute a valid
benchmark because these rates are the
result of transactions between,,willing,
buyers and willing sellers over a long
period of time, in'a marketplace that,
shares economic characteristics with the
marketplace for sound recordmgs.
Webcasters Petition at 48. The
Broadcasters agree. They qmiqtaiq tha(
even under the willing buyer/)e i)1jag,
seller, staailard, "the over-the-air
musical works license experience ' 'asresulted in fees 'to which most
willing buyers and willing sellers Diable)
agree[d)'nd constitute 'cbmIiarahle
agreements negotiated over a Ionger
period, which ha)ve) withstood 'the test
of time.' Broadcasters Petltidn at~4&
46, citing Report at 25, 47.'

Broadcasters and Webcasters also
object to the Panel's chare'cterizatfon of
its proposed benchmark as merely a
t)keorgtical model. Webcasters Petition
at 51. They maintain that Dr. Jaf'fe's
model was much more than a
theoretical model because it used actual
data from the musical wogks 'arketplaceto calculate an analogous'.
rate for use of sound recordings in the.
digit) mttrketplace. Consetluent)y, these
Services contend that:the Panel gave:
ittaddquate consideration to their
proposed benchmark and rejeetedithe i

model out ofhand because it was;
purported to be only a thebretical model
based upon a number of untested
assumptions. Broadcasters Petition at;
18-19; Webcasters Petition at l18-20, 5I2.

; Finally, the: Services argue t)tat )he,
statute does not compel Qe Pgael ~to

consider only negotiated agreemetgts. ~

They also contend, that the reliance on
the fees paid for use of thtt mqsicp
works in a prior CARP proceeding to
establish rates for.subscriptioq services
operating under the same /iceqse

~

r4qui&d the panel to give,more
consideration to the musical works
benchmark. Broadcaster's ~Petjtioq at +
2; Webcasters Petition at 1-2, 15, 17, 47.
Webaasters find support for this last
argument, ia aa Order,:of the Copyright
Office issued in this proceeding, dated
Jtt)y )8, 2001'

In that order, the Office'acknowledged
that in 1998 it had adoptet) thb ratios
paid For musibal tb orks feps as a relevant
benchmark for setting rates for
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subscription services. It stated, however,
that the evidence in that case did not
support a conclusion that the value of
the sound recording exceeded the value
of the musical work. Moreover, and
directly to the point, the Register's
recommendation in the earlier
proceeding concurred with the earlier
Panel's determination that the musical
works benchmark is NOT determinative
of the marketplace value of the
performance right in sound recordings.
The relevant passage states: "The
question, however, is whether this
reference point (the musical works
benchmark) is determinative of the
marketplace value of the performance in
sound recordings; and. as the Panel
determined. the answer is no." 63 FR
25394, 25404 (May 8, 1998).

The July 18 Order went on to note
that in the subscription service
proceeding, "jh]ad there been record
evidence to support the opposite
conclusion, [namely, that the value of
sound recordings exceeds the value of
musical works], the outcome might have
been different." This statement was an
invitation to the parties to provide
whatever evidence they could adduce in
this proceeding to establish the value of
the sound recording. It was not to be
read as an absolute determination, that
the value of the sound recording in a
marketplace unconstrained by a
compulsory license is less than the
value of the underlying musical work.
Instead, the Order stated that "the
musical work fees benchmark identified
in a previous rate adjustment
proceeding as the upper limit on the
value of the performance of a sound
recording may or may not be adopted as
the outer boundary of the "zone of
reasonableness" in this proceeding. This
is a factual determination to be made by
the CARP based upon its analysis of the
record evidence in this proceeding."

It is also important to note that in the
prior proceeding, the only reason the
Register and the Librarian focused on
the musical works benchmark was
because it was the only evidence that
remained probative after an analysis of
the Panel's decision. Each of the other
benchmarks possessed at least one fatal
deficiency and, consequently, each was
rejected as a reliable indicator of the
value of the performance of a sound
recording by a subscription service. Of
equal importance is the fact that the
musical works benchmark had never
been fully developed in the record, nor
had any party relied on it to any great
extent in making its case to that Panel.
Consequently, it was not arbitrary for
the Panel to reject the

Ser'vices'nvitation

to anchor its decision for
setting rates for nonsubscription

services on the prior decision setting
rates for preexisting subscription
services.

Mereover, the Panel is not required to
justify why the rates it ultimately
recommended here are greater than the
rates preexisting subscription services
pay for use of the musical works. That
is merely the result of the analysis of the
written record before this Panel, and its
decision flows naturally from its
reliance upon contractual agreements
negotiated in the relevant marketplace
for the right at issue. This difference in
the rates is also attributable to the
different standards that govern each rate
setting proceeding. As discussed
previously in section IV.1, the standard
for setting rates for subscription services
is policy based and not dependent upon
market rates. Consequently, it is more
likely that the rates set under the
different standards will vary markedly,
especially when rates are being set for
a new right in a nascent industry.

Nevertheless, the Register agrees with
the Services on a number of theoretical
points. Certainly, the Panel could have
utilized Dr. Jaffe's model in making its
decision, either alone or in conjunction
with the voluntary agreements,
provided that it considered the model's
deficiencies, and made appropriate
adjustments for the fact that the model
required reliance on a string of
assumptions to perform the conversion
of a rate for the public performance of
a musical work in an analog
environment, into a comparable rate for
the public performance of a sound
recording in a digital format. See AMOA
v. CRT, 676 FZd 1144 {7th Cir. 1982).
But the fact remains that it was not
required by law to do so. The Panel was
free to choose any of the benchmarks
offered into the record or to rely on each
of them to the degree they aided the
Panel in reaching its decision. See, e.g.,
Use of Certain Copyrighted Works in
Connection with Noncommercial
Broadcasting, 43 FR 25068-69 {CRT
found voluntary license between BMI,
Inc., and the public broadcasters, Public
Broadcasting System and National
Public Radio, of no assistance in setting
rates for use of ASCAP repertoire).

The Register also rejects the Services'ontentionsthat the Panel failed to
consider fully Dr. Jaffe's model. See
Webcasters Petition at 20, 52. The Panel
did consider Jaffe's model and
concluded that it need not consider
alternative benchmarks that are at best
analogous when it had actual evidence
of marketplace value of the performance
of the sound recordings in the record.
Report at 42. It also rejected the offer to
utilize the model because the
underlying assumptions were in many

instances questionable. For example. the
Panel did not accept the assumptions
that a percentage of revenue model
could be converted accurately to a per
performance metric, or that the buyers
and sellers in the two marketplaces are
analogous.

Broadcasters assert that they had
established that the value of the musical
work is higher than the comparable
right for sound recording based on the
fees paid for use of these works in
movies and television programs.
Broadcasters Petition at 24. In addition,
they offered a study of the fees paid for
these rights in twelve foreign countries
where the Services claim these rights
are valued more or less equally. Id. at
24, 49. Because the Panel failed to
analyze this information, the Services
argue, the Panel's rejection of the
musical benchmark was arbitrary.

RIAA responds that the information
offered on the fees paid for the public
performance of sound recordings fails to
establish that in these countries sound
recordings are valued according to a
"willing buyer/willing seller" standard.
RIAA Reply at 20, fn 36. In fact, many
of the countries surveyed evidently use
an "equitable remuneration" standard,
which courts have held not to be
equivalent to a fair market value.
Because it is not possible to ascertain
whether any of the rates offered in the
survey of foreign countries represented
a fair market rate, or that the rights in
these countries are equivalent to the
rights under U.S. law, the Panel was not
arbitrary in its decision to disregard this
evidence. The Register also concludes
that the Panel's decision not to consider
master use and synchronization licenses
for use of musical works and sound
recordings in motion pictures and
television was not arbitrary. At best,
these licenses offered potential
benchmarks for evaluating the digital
performance right for sound recordings,
and they may well have been useful had
not actual evidence of marketplace
value of the sound recordings existed. In
any event, they did not represent better
evidence than the voluntary agreements
negotiated in the marketplace for the
sound recording digital performance
right.

b. Voluntary agreements. On the other
hand, the Panel articulated two
affirmative reasons for its focus on the
negotiated agreements. First, the statute
invites the CARP to consider rates and
terms negotiated in the marketplace.
Second, the Panel accepted the premise
that the existence of actual marketplace
agreements pertaining to the same rights
for comparable services offers the.best
evidence of the going rate. Report at 43,
citing Jaffe Tr. at 6618.
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But in choosing this approach, the
Panel did not accept the 26 voluntary
agreements at face value. It evaluated
the relative bargaining power of the
buyers and sellers, scrutinized the
negotiating strategy of the parties,
considered the timing of the agreements,
discounted any agreement that was not
implemented, eliminated those where
the Service paid little or no royalties or
the Service went out of business. and
evaluated the effect of a Service's
immediate need for the license on the
negotiated rate. See Report at 45-5!3.so
Ultimately, it gave little weight to 25 of
the 26 agreements for these reasons and
because the record demonstrated that
the rates in these licenses reflect above-
marketplace rates due to the superior
bargaining position of RIAA or the
licensee's immediate need for a license
due to unique circumstances. At best,
the Panel concluded that the rates
included in these agreements establish
an upper limit on the price of the d,igital
performance right, and where included,
the right to make ephemeral copies.
Report at 59.

RIAA objects to the Panel's d!ecision
to reject 25 of the 26 agreements on the
grounds that the Panel's criticisms were
overbroad. RIAA Petition at 34.
Specifically, it claims that the IPanel
mischaracterized its agreement with
www.corn/OnAir ("OnAir"), arguir!g
that this Licensee paid substantial
royalties and its decision to enter into
the agreement was not motivated by
special circumstances as the CARP
claimed. Id. at 31. This observation,
however, is not sufficient to overcome
the Panel's conclusion in regard to this
agreement, especially in light of th|e
testimony of RIAA's own expert
witness, Dr. Nagle, who testified the
Panel should give no consideration to
any agreement with a licensee who
cannot survive in the marketplace.
Report at 24. Had OnAir continuedI to
operate in the marketplace andI renew
its license with RIAA, the Panel m:ight
have given it more serious
consideration. But again, it was not
required to do so, especially when the
Panel found more probative evidence in
the record upon which to rely.

Likewise, RIAA objected to the
Panel's decision not to give any weight
to the MusicMusicMusic ("MMM")
agreement, arguing in this case that the

seThe Panel also considered. and ultimately
rejected three offers of corroborating evidence made
by RIAA in support of its position that all 2s
agreements should be used in setting the royalty
rates: (1) License agreements for making (material
redacted subject to protective Order): (i!) prior case
)aw articulating a method for assessing damages in
patent infringement cases: and (3) a pricing strategy
analysis.

IPanel assumed MMM had renewed its
agreement in 2001 for the same reasons
that led it to accept a higher than market
value rate in 1999. R[AA Petition at 32.
'Webcastiers respond that RIAA
misrepresents the facts of the renewal.
They maintain that MMM renewed the
agreement in 2001 based~ on '~'many os
the same motivating factors", that led, to
the initial agreement, including its
concerns about its long-term
relationship with RIAA in otl(ter area...
Webcastiers Reply at 29. Because,the,
evidence supports a rationale for MIVIM
to accept a higher than marketplace rate,
it was not arlbitrary for the Panel to
decide not to adopt it as an adequate
)benchmark. The Panel need not rely on
the Ivtmvf agreement when it hac!
another agreement negotjated in I(he
maricetplace that did not suffer from the
same perceived shor!!comings.

Specifically, the Panel gave
,significant weight to the one rem)a!ning
agreement negotiated—the RIAArYaltoo!,
agreement—and used it as a starting
point for setting the irates for the
webcasting license and t)be e!phemeral
recordings license. The Panel found this
agreement particularly reliable and
probative because: (1) Yahoo! was a
successful and sophisticated business
which, to date, h.ad roads well over half
of all DMCAwonipliant perfctrmanoes;
(2) it had comparable resourt;es ~d,
bargaini:ag power to those RIAA brot Ight
to the taible; and (3) the agreement
provided for different rates for different
types of transmissions. See Report at
64-()7; 7'0. While the first two reasons
offer strong . upport for the Panel's
decision. to rely upon the Yahoo!
agreement, the third reason is
questionable in the context of the
Yahoo! agreement bstcauIse tits d)Iffer~nt
rates do not actually represent the
parties'nderstemding of the value of
the )performance right foi'r the'se t~(es'f 'ransmi.sions, See discu'ssio.'n inPra, 'ection)V.5.

Webcasters, howe ver, hrgtie th'at the
Pan!el's reliance on the Yahoo!
agreement was fatal because it selected
a single term out of a multifaceted
contract. Webcasters at 22-23.
Specifically„ they maintain that the
webcasting tate did not refiect merely
the value of the .sound recording', but an 'bundanceof tr tde-offs j)hat met the
neetis of RI/tA and Yahdo!. I'd. aI 24.
Webcasters:make thi,s arum'ent because,
in a prior C/GG'roceeding, the Register
had refused to aidopt a c!pmplica)ed
partnership agreement tiiat purportedly
included a rate for the d;Igital
performance right as a benchmark for
sett!ng the statutory rate. See, Rate
Setting IProceeding for Subscription
Services, 63 FR 25394 (May 8, 1998).

Specifically. the Register concluded that
"it was arbitrary for the Panel to rely on
a « ingle provision extracted from a
complex agreenient wh.ere the evidence
demonstrates that the [rate) provision
would not exist but for the entire
agreement." Id. at 25402.

'The two agreements. however, are not
analogous. The pri.mary purpose of the
Yahoo! agreement was to set a rate for
use of sound recordings over the
Internet. Thus, the noted trade offs in
this agreement were all directly tied to
considerations relating to the value of
the performance right, and did inot affe(rt
its validity as a benchmark. Such was
not the case with the subscript!,on
services agreement offered into evidenc:e
in the prior proceeding, where the
performance right component was
merely "one of eleven interdependent
co-equal agreements which together
constituted the partnership agreement
br(tween [II)igital Cable Radio Associates
("DCR")] and the record companies." Id.

Along these same lines, the Servi.ces
cb.allenge the Panel's dependence upon
a single contract negotiated between a
single seller (RIAA.) and a single buyer

~

(Yahoo!), especially in light of the
~

Panel's construct of the hypotl)eticel
marketplace. Broadcasters Petition at 14;
Live365 Petition at. 5; Webcasters
Petition at 9, 14. These parties argue
that utpder 17 U.S.C. 114(f)(2)(it)), the
Panel had'discretion to consider
negotiated agreements only when tbe
agreenients were for comparable types
of seri!!ces in comparable
cbrcunistances, Webca. ters, including
Live365, maintain that Yahoo! had,a
unique position among webcasters and
argue that it was manifestly arbitra)ry for
the Panel to set rates based solely on the
rates paid by this one webcaster which
by) its bwn'dmissions was not similarly
siituated with other webcasters! Live36«)
Petitibn at 11; Webcasters Petition jtt 2 j'.
Specifically, they contend thatl Yahoo! l

had little concern about getting a
reasonable rate for Internet-only
transmissions so long as the rate for RR
transmissions was favorable and it
could continue to grow in this arena.
Webcasters note that Yahoo!'s main
business was the retransmission of radio
re-broadcasts, and that over 908o of all
transniissions made by Yahoo! fall
within this category. Id. at 28.
Clnsgueittly, Webcasters maintain thttt
the rates s'et for Internet-orily
transmissi,ons in the Yahoo! agreement
cannot be fairly applicable to
Webc 'tsters at large. Id. at 29.

Broadca.sters have other complaints
w'ith the PanelI's approach. First, they
object to the use of the Yahoo! ~contrac&

to set rates for broadcasters when the
buyer in that case was not a broadcaster
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but a third-party aggregator—a
completely different type of business.
Second, they fault the Panel for its
failure to follow its own dictate to
proceed cautiously when viewing
contracts negotiated in a nascent
industry for newly created rights.
Broadcaster Petition at 14. Similarly,
Webcasters fault the Panel for relying
exclusively on the Yahoo! agreement
because it offers only a single, uniform
rate for each type of transmission, in
contrast to the "range of rates,"
involving "diverse buyers and sellers,"
that the Panel identified as the hallmark
of a willing buyer/willing seller
marketplace." Webcasters Petition at 14.
Webcasters also contend that the Yahoo!
agreement should not have been
considered because it, like the
Lomasoft-RIAA agreement, had not been
renewed. Webcasters Petition at 41.

Moreover, Live365 questions the
Panel "s reliance on the Yahoo! contract
when it had rejected use of a second
similar agreement between MusicMatch
("MM") and RIAA because MM had
accepted higher than marketplace rates
for nearly identical reasons to those that
account for the inflation in the Yahoo!
rates. MM had wished to settle litigation
with RIAA and it received a benefit
from the inclusion of a Most Favored
Nations (MFN) clause in the contract.
Yet, in spite of the similarities, the
Panel relied on the Yahoo! agreement
and disregarded the second one. Such
disparate treatment of similarly situated
services is arguably arbitrary. Live365
Petition at 13. A closer examination of
the agreements, however, reveals a
significant difference between the two
contracts which allowed the Panel to
disregard the MM agreement for further
consideration. Most importantly, the
MM agreement contained a MFN clause
that (material redacted subject to a
protective order]. The Panel reasoned
that this provision undermined the
usefulness of the agreement to establish
a marketplace rate because (material
redacted subject to a protective order].
Report at 56-57. Such was not the case
with the Yahoo! agreement since the
MFN clause only allowed Yahoo! to
receive a partial benefit commensurate
with [material redacted subject to a
protective order]. Report at 62.

The Register concurs and agrees with
the Panel's observation that it would be
unsound to establish a rate for the
statutory license using a rate that itself
is subject to change based on the
outcome of this proceeding.

The Register also finds the other
arguments by the parties unavailing. In
spite of their objections, the Services'wn

expert, Dr. Jaffe, agreed in principle
with the Panel's approach. In his

testimony, he acknowledged that
voluntary agreements between a willing
buyer and a willing seller would
constitute the best evidence of
reasonable marketplace value if such
agreements were between parties
comparable to those using the
webcasting license. Tr. 6618 (Jaffe). The
Services'rgument, of course, is that the
Yahoo! agreement is not a comparable
agreement for purposes of setting rates
for all webcasters, and this appears to be
a valid point. Yahoo! 's business model
is somewhat unique. Unlike webcasters
that create their own programming,
Yahoo! merely offers programming by
AM/FM radio stations and other
webcasters.

Nevertheless, RIAA offers record
evidence that contradicts the
Webcasters'ssertion that Yahoo! is not
a comparable service for purposes of
this proceeding, noting that many
webcasters affirmatively stated that
Yahoo! is a competitor. Moreover, RIAA
asserts that the number of the
performances made by Yahoo! on its
Internet-only channels is roughly
equivalent to the number of
performances made by the other
webcasters in this proceeding and„
therefore, Yahoo! 's interest in getting a
reasonable rate for its Internet-only
stations should be comparable to those
of the Webcasters in this proceeding,
RIAA reply at 33-34.

Because Yahoo! is engaged in both
types of transmissions, it is reasonable
to accept this agreement as a basis for
setting rates for both types of
transmissions. Yahoo! has developed a
significant business presence in the
marketplace for Internet-only
transmissions and understands the
marketing and business of Internet-only
webcasters. Consequently, allegations
that Yahoo! has only a de minimis
interest in the webcasting field and is
thus less interested in getting a
reasonable rate for the right to make
digital transmissions are without merit.
The question, however, is whether each
rate in the Yahoo! agreement reflects the
actual value of the particular
transmission or whether one must
consider both rates in concert to
understand the valuation process. For a
more detailed discussion on this point,
see section IV.5 infra.

4. Alternative Methodology: Percentage-
of-Revenue

The Panel also carefully considered
and rejected a percentage-of-revenue
model for assessing fees and determined
that a per performance metric was
preferable to a percentage-of-revenue
model. A key reason for rejecting the
percentage-of-revenue approach was the

Panel's determination that a per
performance fee is directly tied to the
right being licensed. The Panel also
found that it was difficult to establish
the proper percentage because business
models varied widely in the industry,
such that some services made extensive
music offerings while others made
minimal use of the sound recordings.
Report at 37. The final reason and
perhaps the most critical one for
rejecting this model was the fact that
many webcasters generate little revenue
under their current business models. As
the Panel noted, copyright owners
should not be "forced to allow extensive
use of their property with little or no
compensation." Id, citing H.R. Rep.
105-796, at 85-86. Thus, it seemed
illogical to set a rate for the statutory
license on a percentage-of-revenue basis
when in fact a large proportion of the
services admit they generate very little
revenue, and, therefore, would generate
meager royalties even for substantial
'uses of copyrighted works. Moreover, it
is highly unlikely that a willing seller,
who negotiates an agreement in the
marketplace, would agree to a payment
model which itself could not provide
adequate compensation for the use of its
sound recordings.

Nevertheless, Webcasters and Live365
assert that the Panel acted arbitrarily
when it failed to provide a revenue-
based royalty option. Webcasters at 54.
They maintain that both sides advocated
adoption of a percentage-of-revenue
option, see RIAA PFFCL, Appendix C;
Webcasters PFFCL jj'll 283-296, and that
it was arbitrary for the Panel to refuse
to adopt this approach. See Live365
Petition at 10; see also pg. 11, fn 6.
Webcasters also assert that they had
made clear that in the event the Panel
rejected Jaffe's model, a revenue-based
alternative license proposal would be
necessary to avoid putting certain
webcasters out of business. Webcasters
Petition at 56, 60. Moreover, Webcasters
reject the Panel's conclusion that the
Services'evenue-based fee proposal
was untimely. Id.. at 57-60. They
maintain that under tl 251.43(d) they
were allowed to revise their claim or
their requested rate "at any time during
the proceeding up to the filing of the
proposed findings of fact and
conclusions of law," and that the Panel
had no authority to altei this provision
by order under!I 251.50/»

*'ection 251.50 of the 37 CFR provides that:
In accordance with 5 U.S.C.. subchapter II. a

Copyright Arbitration Royalty Panel may issue
rulings or orders. either on its own motion or that
of an interested party. necessary to the resolution
of issues contained in the proceeding before it:
Provided, that no such rules or orders shall amend.

Continued

JA-0493
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In reply, RIAA notes that tb.e
Webcasters cite no evidence for their
assertion that they reasonably bel:leved
the Panel would offer a percentage-of-
revenue option and counters tIteir
timeliness argument by setting forth the
timeline regarding the parties's
submissions concerning the rates. RIAA
Reply at 62. Evidently at the request of
the Webcasters, the Panel issued an
order setting November 2 as the
deadline for submitting revised or new
rate proposals, so that parties were fully
aware of each other's position ancl could
style their findings of fact and.
conclusions of law accordingly.
Consequently, the Panel found that the
Services'ater submission including a
proposed rate based on percentage-of-
revenue in their PFFCL was untimely.
Repart at 31, citing Order of November
3, 2001.

After considering the arguinenti now
advanced by the Services concerning
the Panel's authority to require final
submissions on rates prior to tIie filing
of the PFFCLs, the Register finds that
the Panel acted in a lawful matnner and
within its authority. As RIAA points out
in its reply, the Panel has authority
pursuant to 37 CFR 251.42 to waive or
suspend any procedural rule in this
proceeding, including the time by
which parties must make final
submissions regarding proposed rates.
What the Panel cannot do is engage in
a rulemaking proceeding to araend,
supplement, or supersede any of the
rules and regulations governing tb.e
CARP procedures. See 37 CFR 251.7.
Moreover, the language in tl 2!i1.4,'3 is
somewhat ambiguous as to when a pa!+
can make its final rate proposal, lending
itself to two interpretations. For this
reason alone, it was prudent for th!e
Panel to issue an order clarifying the
application of the ru'le for purposes of
this proceeding. In fact, Webcasters had
asked for this ruling and cannot be
heard at the end of the process to argue
against a ruling that they sought and to
which they never objected.
Consequently, the Panel was not
arbitrary when it found the Wsbcs!sters'equest

for a percentage-of-revenue fee
structure untimely.

Moreover, the Panel was not arbitrate
for failing to adopt a percentage-of-
revenues model merely because some
parties voiced an expectation that the
Panel would offer such a model as an
alternative means of payment. This
complaint of unmet expectations is not
a substantive argument for finding the
Panel's decision arbitrary and,

supplement or supersede the rules and, regulations
contained in this subchapter. See g 25t.l.

consequently, it wil,l not be considered
further„

On the other hand, Live365 does
make a substantive argument
concertiing the Panel's decision! not! to
adopt a, percentage-of-revenue zaodel. It
notes that the current marketpla!ce uses
two types of rate structures, a revenue
based zaodel and a performance rate
structure, and that the revenue based
model is better for start-up and smaller
weibcasters. Live365 Petitiottt at 8. Inl
fact, Live365 points out that many af the
agreements that RLstA negotiated with
we!boasters incorporated this model..
Moreover, Live,'365 maintains that it was
arbitrary for the Panel to propose rates
that "had the sf'feet of rendering sound
recordings substantially more valuaible
than musical wiarks, even though the
CARP acknowledged that it~was,
rendering no opinion on this issue."
Live36!i Petition at 5, 14-15. In its
opinion, thiis result was arbitrary based
upon Yahoo! 's stated perception tha.t the
value of the performance riPt fpr th,e
musica.l work is comparably to Qe v!alum
of the performance right for, the ~o~d
recording. Finally, I.ive365,argues tliat,
rates ba.sed upon mere perception, as
those negotiated in the Yahtio!,
agreement, are by their very natt!ire
arbitrary and should be disregarded„ Id.
at 15.

RIAA refutes the,'Services'laim that
the Panel was arbitrary!bees'use itfailed'o

offer a percentage~of-revel!rue model.
It argues that the record support's this
Par!el's conclusion that a percentage-of-
revenue model would have been
difiicult to:implement because Pervfces'sesound recordings to differerit
degrees—a position taken by the
Webcasters'wn witness. Specifiically,
Jaffs questioned, the approphatenesk, of 'siiaga percentage-of-revenue model
where those percentages were based'n'heeconomics driving over-the-lair 'roadcatsts.RIAA Reply Petition at 52,
citing Tr. 6487, 6488, 12582 (Jeff). faffe
also aclmowledged that it was difficult
to assess what t!he revenue base should
be for such a model given the variation
of the business models utilized lay tkie
webcasters. RIAA also note0 that sation!
114(fl(2)(B) requires the Panel to
consider the quantity and nature of the
use of the sound recording and argues
tha't a per performance metric
automatically accou.nts For the amount
of use by the various services. RIAA
Reply at 59.

RIAA also argues that a basic,
percentage-of-revenue fse structure
would frustrate the purpose of the law
because it would deny copyright owners
fair compensation for use of the!!r works
in those situations where a service
generates li'itis or no revenue. Certainly,

the record contains evidence that a
number of wsbcasters do not expect or
intend to earn revenues I'rom theit
Vvebaasts, see Report at 37; sse, e.g.,
Live365 Petition at 7, maintaining that
their use is designed primaril'y to 'aintaintheir over-the-air au'dierlce. 'ecausecertain Services take'this'pproach,when RIAA did consider
using a percentage-of-revenue model, it
included a substantial minimum fee
proposal ~in conjunction with 'the 'ercentageof fee proposal to address the
problems associated with low revtanuti
generating businesses. Specifically, the
RIAA proposal required that a Service
pay either 15r% of revenues or $5n000
per $ 100,000 of a webcasters"operating
costs„whichever is greater. RIAA Reply
at 61. In this way„RIAA sought to avoid
the anomaly of allowing a. business
unfettered use of the! ound rs'cording»
without reasonable compensation to tlbe
copyright owners. Id. at 54, 61. This
formulation, however, would not have
given the webcasters the relief they sask
through the adoption of a rate based on
ai percentage-of-revenues. In fact, under
RIAA's percentage-of-revenue
formulation, many wsbcasters,
including Live365, would have paid
more than they will under the Partel's'er

perfottmance rate structure.
The Register fiztds that the Panel's

decision not to set a percentage-of-
rsvenue fse option was not arbitrary in
light of the record. evidence. First, it is
clear that the Services'rimar!y pqsitiqn
was to seek adoption of a fee based
upon performances and not a
p!srce!ntage-of-revsnue. Indesg, Dr,
Jaffe's model proposed a fee model
based on listener hours or number of
listener songs, and not a rate based upon
percentage-of-revenues, because a,
royalty based upon actual performances
would be directly tied to the z!at's of,
the right being licensed. Report at 37;
Jaffe W.R.T. at 31, Moreover, Iteca)tse,
they took this position, Services argued
for a low minimum rate that would only
cover administrative costs annj not! the,
value of t'e performances themselves'n

approach the CARP adopted in its
Report.

Moreover, the statute does not require
the CARP to offer alternative fes
structures, and the Services should not
have expected the Panel to do so,
especially when the Webcasters never
advanced a percentage-of-revenues
option in, their own case. In fact, there
is no precedent in, the statutory
licensing scheme anywhere i'll the
Copy!right Act that would support
a!Iternative rates for the same night.
Clearly, it cannot be arbitrary for the
Panel to choose not to deviate from the

JA4494
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longstanding practice of establishing
only one rate schedule for a license.

5. The Yahoo! Rates—Evidence of a
Unitary Marketplace Value

The starting point for setting the rates
for the webcasting license is the Yahoo!
agreement. In that agreement, rates were
set for two different time periods, For
the initial time period covering the first
1.5 billion performances, Yahoo! agreed
to pay one lump sum of $1.25 million.
From this information, the Panel
calculated a "blended," per
performance rate of 0.083g. This value
represents the actual price that Yahoo!
paid for each of the first 1.5 billion
transmissions without regard to which
type of service made the transmission.
For the second time period, Yahoo! and
RIAA agreed to a differential rate
structure. One rate was set for
performances in radio retransmissions
(RR) (0.05e per performance) and
another rate was set for transmissions in
Internet-only (IO) programming (0.2g
per performance). These rates were first
used in early 2000 and do not apply to
the first 1.5 billion performances.

However, the CARP did not accept
these differentiated rates at face value.
The Panel engaged in a far-ranging
inquiry to determine how the parties
established the negotiated rates. What it
found was that Yahoo! agreed to a
higher rate for the IO transmissions in
exchange for a lower rate for the RR
because this arrangement addressed
specific concerns of both parties. In
particular, RIAA wished to establish a
marketplace precedent for IO
transmissions in line with rates it had
negotiated in earlier agreements, while
Yahoo! sought to negotiate rates which,
in the aggregate, yielded a rate it could
accept. Consequently, the Panel found
the rate for the IO transmissions to be
artificially high and, conversely, the
rates for the RR to be artificially low.
For this reason, it made a downward
adjustment to the IO rates and an
upward adjustment to the RR rates.

Before making this adjustment,
though. the Panel had to consider
whether it was reasonable to establish
separate rates for the two categories of
transmissions. In reaching its decision,
the Panel considered two facts, the fact
that the Yahoo! agreement provided for
two separate rates, and the fact that all
parties agreed that performances of
sound recordings in over-the-air radio
broadcasts promote the sale of records.
Report at 74. Based on this finding, the
Panel concluded that a willing buyer
and a willing seller would agree that the
value of the performance right for RR
would be considerably lower than for IO
transmissions. Moreover. it attributed

the existence of the rate differential in
the Yahoo! agreement to the
promotional value enjoyed by the
copyright owners from the performance
of the sound recordings by broadcasters
in their over-the-air programs, and not
to promotional value attributable to
transmissions made over the Internet.
Report at 74-75. Specifically, the Panel
found that, "to the extent that Internet
simulcasting of over-the-air broadcasts
reaches the same local audience with
the same songs and the same D'J support,
there is no record basis to conclude that
the promotional effect is any less,"
Report at 75.

This finding, however, did not
prompt the Panel to make any further
adjustment for promotional value,
finding instead that the differential rates
in the Yahoo! agreement already reflect
"marketplace assessment of the various
promotion and substitution effects,
along with a myriad of other factors."
Report at 87. Primary among these
factors were the Most Favored Nations
(MFN) clause 22 and the cost savings to
Yahoo! in avoiding CARP litigation. The
Panel reasoned that Yahoo! was willing
to accept somewhat inflated royalty
rates in exchange for the costs it saved
by not participating in the CARP
proceeding, and for the MFN clause
which had some indeterminate value for
Yahoo!.

RIAA disagrees with the Panel's
analysis and these findings. As an initial
matter, it maintains that there was no
record evidence to support a separate
rate for commercial broadcasters. RIAA
Broadcaster PFOF 24-52. Second, it
argues that the Panel adopted a two-tier
rate structure for RR and IO
transmissions based on the different
rates in the Yahoo! agreement, and its
mistaken view of the significance of an
exemption in the law for a
retransmission of a radio station's
broadcast transmission within a 150
mile radius of the radio broadcast
transmitter in setting the rate for radio
retransmissions.23 See 17 U.S.C.
114(d)(1)(B).

Although RIAA maintains that in its
negotiations with Yahoo! it had argued
that the value of the radio
retransmission should not be based on
the location of the original radio
broadcast transmitter, it claims that it

» The MFN clause in the Yahoo! agreement is
discussed in detail in section IV.3, pg. 27.

» Section i14(d)(1)(B)(i) of the Copyright Act
provides an exemption from the digital performance
right for "a retransmission of a nonsubscription
bmadcast transmissioni Pmvided, That in the case
of a rstransmission of a radio station's broadcast
transmission—(i) the radio station's broadcast
transmission is not willfully or repeatedly
retransmitted more than a radius of 150 miles from
the sits of the radio broadcast transmitter."

was nervous about the application of the
150-mile radius exemption to
retransmissions made by third-party
aggregators, like Yahoo!. Consequently,
RIAA maintains that it agreed to a lower
rate for radio retransmissions, knowing
that its arguments for not exempting
these transmissions were weak, and
because Yahoo! agreed to pay for each
transmission without regard to the
exemption. The resulting adjustment for
the 150-mile exemption consisted of a
reduction to the base rate, 0.2e, and
reflects the fact that about 70% of all
radio retransmissions fall within the
150-mile zone.'4 In addition, RIAA
agreed to a further reduction to
compensate Yahoo! for any
"competitive disadvantage" it faced if
commercial broadcasters were found to
be totally exempt from the digital
performance right under a separate
exemption.as

The Panel, however, did not credit
RIAA's explanation and concluded that
this concern over the exemptions,
especially the 150-mile exemption, had
no bearing on Yahoo! 's negotiations.
The Panel steadfastly maintained
throughout its report that Yahoo! 's only
aim in the negotiation process was to
achieve a rate that translated into an
acceptable overall level of payment, and
that it did not concern itself with the
legal consequences of the 150-mile
exemption. Report at 66-67. Thus, the
Panel characterized RIAA's arguments
in regard to the 150-mile exemption to
be nothing more than a "red herring"
and without effect in the negotiation
process. Id. at 85. Consequently, the
Panel found that Yahoo! willingly
granted RIAA's request for the "whereas
clause," relating to the transmissions
within the 150-mile radius, because it

r't the insistence of RIAA, the Yahoo!
agreement includes a "whereas" clause which
states that approximately 70 percent of Yahoo!'s
radio retransmissions are within a 150-mile radius
of the originating radio station.

*s Section 114(d)(1)(A) exempts a
"nonsubscription broadcast transmission."
Following a lengthy ru(ema)ting proceeding to
determine the scope of this exemption. the
Copyright Office concluded that the exemption
applies only to over-the-air bmadcast transmissions
and does not include radio retransmissions made
over the Internet. 65 FR 77292, December 11. 2000.
This decision was upheld when challenged in the
United States District Court for the Eastern District
of Pennsylvania. Sse Bonneville Int'I, et ah v.
Peters, 153 Supp. 2d 763 (E.D. Pa. 2001). The case
is now on appeal to the United States Court of
Appeals. Third Circuit.

However. during the negotiation period and prior
to the Copyright Office's rulemahing decision and
the court's decision. Yahoo! had argued that it
would be at a competitive disadvantage if the courts
adopted the bmadcasters interpretation of section
114(d)(1)(A) and found all transmissions made by
FCC-licensed broadcasters (those made over-the-air
and those made over the Internet) to be exempt
fmm the digital performance right.
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cost Yahoo! nothing. Yahoo!'s
perception of the clause, however, did
not alter the significance of the
"whereas clause" to RIAA, who wanted
the provision included in the agreement
because it would allow RIAA to argue
before this CARP that the 0.05a rate for
radio retransmissions represents a real
rate of 0.2e, which was discounted to
account for the legal uncertainties at the
time of the negotiation. Report at 67.

Webcasters had problems with the
Panel's analysis, too. It found fault with
the Panel's approach to setting rates for
webcasting based on the rates in the
Yahoo! agreement. Webcasters object to
the methodology used by the Panel in
calculating the proposed rates,
especially the use of an inflated rate as
a starting point for setting the rates for
IO traasmissions. Moreover, they
contest the use of any rate for IO
transmissions contained in the Yahoo!
agreement because Yahoo! had less
interest in negotiating a favorable rate
for these transmissions, which
constituted only 10% of its business.
Webcasters Petition at 30-40. Instead,
Webcasters argue that Yahoo! agreed to
the 0.2a rate for IO transmissions only
because it obtained a significantly lower
rate for its radio retransmissioas, and
that any number of possible
combinations of rates could have been
set to achieve Yahoo! 's targeted rate.
Because of this, Webcasters argue that
the endpoints settled upon in the
agreement were patently arbitrary. The
Register concurs with the Webcasters'nalysis

on this point and finds that the
Panel's use of the IO rate was arbitrary
because of the IO rate, which, in and of
itself, did not reflect what the willing
buyers and willing sellers had agreed to
in the Yahoo! deaL

Another flaw in the Panel's reasoning,
according to Webcasters. was its
reliance on the 0.083a "blended rate" as
the lower end of the acceptable range of
IO rates. They argue that this rate
should not even be considered because
it was never negotiated as a performance
rate at all. This observation, however,
overlooks the fact that Yahoo! actually
paid this rate for 1.5 billion
performances without regard to the
nature of the performances. The fact that
the rate was not negotiated as a separate
rate for Internet-only transmissions does
not diminish its usefulness for purposes
of this proceeding. As the Panel asserted
throughout this proceeding, it is hard to
find better evidence of marketplace
value than the price actually paid by a
willing buyer in the marketplace.

The question, however, is whether the
rates in the Yahoo! agreement represent
distinct valuations of Internet-only
transmissions and radio

retransmissions. Ultimately, the Register
concludes that they do not aad,,
therefore, the Panel's reliance on these
specific rates for IO transmissions and
radio retransmissions as a tool for
setting the statutory rates is arbitrary.,
The fundamental flaw in the Panel's
analysis, though, is aot its acceptance of
the Yahoo! agreement as a starting
point. Rather, it is the Panel's
determination that the differential rate
structure reflects a true distinction inl
value between Internetwaly
transmissions and radio retransmissions '.

based upon the promotional value to the
record companies and perforineri due to I

airplay of their music by local radio '.

stations. The Panel reached this
coaclusion in spite of the hct that
nothing in the record indicates that the
parties coasidered the promotioaal
value of radio retransmissions over the
Internet when they aegotiatefl these .''

rates.
RIAA maintains, and the Broadcasters

concur, that no evidence exists to
support the Panel's determination that
Yahoo! and RIAA considered and made,
adjustments for the promotional value
of radio retransmissions. RIAA Reply at,
48; Broadcasters Petition at 39. Iri fadt,
the Broadcasters argue that it was
" 'patently'rbitrary for the Panel to
conclude that promotional value: was a
"likely influence" on Yahoo!'s RR rate
when the record evidence showed that
neither party had ever suggested
aaythiag of the kind." Broadcasters;
Petition at 39. The Register agrees and
finds that the Panel's reliance on
promotional value to justify the price
differential for IO transmissions and .

radio retransmissions was arbitrary. The,
Panel's speculative conclusion that.,
"this hctor was likely consideredby'IAAaad Yahoo!, aad is evidently,
reflected in the resulting difference:
between RR and IO negotiated rates,"
only serves to undermine the vahdity of i

the Panel's final analysis on this.point.
See Report at 75.

Moreover, the Panel's own earlier 'indingswith regard to the studies
ofhred to show that the Internet,has a
promotional efhct contradicts its later
finding concerning the promotional
effect derived from radio
retransmissions over the Internet. After,
considering the two studies offered into

~

evidence by the Services, the Panel,
categorically stated that it "could not
conclude with any confidence whether,
any webcasting service causes a net,
substitution or net promotion ofIthe

I

sales of phonorecords, or in sny iwayj
significantly afhcts the copyright
owners'evenue streams." Report at,33-,
34. It noted that "the Soundata survey
presented by Mr. Fine evinced a net

promotional effect of radio broadcasts.'utsaid little about the net, promotional
effect of the Internet—and nothing about
the net promotional effect of
webcasting." Id. at 33. It went on to say
that "for the time period this CARP. is .

addressing, the net impact of Internet
webcasting on record sales is
indeterminate. Id. at 34. These
observations do not support a
conclusion that radio retraasmissians i

have ai greater impact than IO
transmissions on record sales or that
either form of transmission has any
impact on record sales.

How'ever, the CARP did conclude thst
"to the extent promotional value
influences the rates that willing buyers
aad willing sellers would agree to, it
will be reflected ia the, agreements thati
result from those aegotiatioas.'I'd.IBut~
therein lies the problem. As discussed
abave.'IAA and Yahoo! did not
consider promotional value when
negotiating the Yahoo!, agreement, .'herefore,its effect cannot be reflected,
in, the IO and RR rates set forthi in the
Yahoo! agreement.

However, rejection of the CARP's
conclusio0 on, this, point does not
niIllify thS usefulnisss of the Yahoo!
agreement. The Register accepts the
Panel's determination that the Yahoo!,
aggeeinent. yields valuable information
about Ithe marketplace rate for

I

trsnsmissions of sound recordings over
the Internet, aad is a suits!Ile
benchmark for setting rates for iall the

~

reesoqs diecuSsed in sectiqn IV,.3, Supra.
Moreover, a careful review of the record
support's the panel's further fiadiag that
in effect, the real agreement between
Yahoo! and RIAA was for a single,

~

unitary rate foi the digital performance
of a sound recording and not the two
separate rates set forth in the
agreement—rates, which the Psnel,
found were artificially high (for IO
trensmissipns) and lovy (fog RR).

The Register accepts the CARP's
cqncltisioSt thjt thy differential rate
structure was developed to effectuate

I

pSrtic!glar,objectives of the parties,,
distiact and apart from establishing an
actual valuation of the performances.
Specifically, the Panel found that RIAA
obtained an artificially high IO rate in
aq attempt to protect its targeted
vSluation of IO transmissioas for use in
this proceeding aad Yahoo! received an
"effective rate" it could accept, Because
tbIe rayon evideaoe supports this
fiading, Report at 55, referiing to Tr.
1)258I-57; 11281 (Mendel/rot); Panel
Rebuttal Hearing Exhibit 1, at 4: Tr.
1127~1, 11395W6 (Mandelbrot); Tr.,
10237,-38 (Marks), it was not srbitgary

~

fqr thy PaIiel tp reach this conclusion.
Report at 64-65 (noting that "Yahoo! 's

JAA496
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primary concern, as characterized by its
negotiator, was to negotiate a license
agreement under which it would pay
'the lowest amount possible', that
"Yahoo! was willing to accept a higher
IO rate in exchange for a lower RR rate
in order to achieve the lowest overall
effective rate for all its transmissions"
(emphasis added), and that Yahoo! was
pleased to achieve the lowest possible
overall rate."); (noting that "the bottom
line" combined rate was of paramount
importance to Yahoo!). Report at 74.
Moreover, Yahoo! maintains that it
would not have paid the 0.2 cent rate for
the IO transmissions but for the rate it
received for radio retransmissions
because the two rates, when considered
together, yielded an acceptable
"effective rate" for all transmissions.
The testimony of David Mandelbrot, the
Yahoo! representative, is particularly
informative on this point.

Question: When you entered into the
agreement with the RIAA, just looking
at the 0.2 cents per performance rate for
Internet-only broadcasting, you didn'
consider that an unfair rate, did you'?

Answer: Mandelbrot: We considered it
a higher rate than we would have paid
if we were just negotiating an Internet-
only rate. I would say we did not
consider it an unfair rate in the totality
of the entire agreement, which was that
we were getting the 0.05 cent rate for the
radio retransmissions.

Mandelbrot Tr. at 11347-11348. This
statement supports a finding that
Yahoo!, the willing buyer in this case,
did not accept the stated IO rate as an
accurate reflection of what it would be
willing to pay for the right to make
those transmissions.

There is also scant evidence to
indicate that Yahoo! gave any serious
consideration to the effect of the 150-
mile exemption for certain radio
retransmissions when negotiating the IO
and RR rates. Mandelbrot maintained
that the exemptions were of little
significance to Yahoo!, since it was
"looking to use whatever [it] could to
get as low a rate as possible." Id. at
11381; see also 11331 (Mandelbrot
admits using the ambiguities in the law,
even though they thought the arguments
in their favor were weak, solely for the
purpose of getting "an effective rate that
we could live with"). Again it is clear
that Yahoo!'s focus was the negotiation
of a rate at the lowest possible level that
would allow it to conduct business
without concerns about copyright
violations.

Where such determinations are based
on the testimony and evidence found in
the record, the Register and the
Librarian must accept the Panel's
weighing of the evidence and its

determination regarding the credibility
of a witness. Likewise, the Register and
the Librarian may not question findings
and Conclusions that proceed directly
from the arbitrators'onsideration of
factual evidence in the record. In this
instance, the Panel credited
Mandelbrot's testimony and his
characterization of the negotiation
process, specifically concluding that his
testimony was credible, and that Yahoo!
understood the argument based on the
150-mile exemption had no significant
impact on the rates ultimately
negotiated.ss Report at 67.
Consequently, we must accept the
Panel's assessment on this point, which
leads to the conclusion that the
"effective rate" achieved through the
unique rate structure represents the
value these parties placed on the
performance of a sound recording,
without regard to origin of or the entity
making the transmission.

Based upon a modification to the
Panel's approach for calculating rates
for making transmissions of sound
recordings under statutory license that
accepts as much of the Panel's reasoning
as possible, the base rate for each
performance is 0.070 (rounded to the
nearest hundredth). The methodology
for calculating this rate is presented and
discussed in full in section IV.8.

6. Are Rates Based on the Yahoo!
Agreement Indicative of Marketplace
Rates?

Many webcasters, including Live365,
maintain that the proposed rates derived
from the Yahoo! rates do not reflect
what a willing buyer would pay in the
marketplace for the right to make these
transmissions. Live365 maintains that
the Panel incorrectly analyzed the
evidence in the record. First, it notes
that the Panel itself found that many of
the rates in the voluntary agreements

"The Register finds that RIAA's explanation for
the rate structure is equally plausible. Certainly. at
the time the Yahoo! agreement was being
negotiated. the application of ths general exemption
for a nonsubscription bmadcast transmission. 17
U.S.C. 1 14(d)(1)(A), and the more specialized
exemption for radio retransmissions within 150
miles of the radio bmadcast transmitter. 17 U.S.C.
114 (d)(1)(B)(I), was in dispute. Thus. it wouid have
been totally rational for the parties to fashion a rate
structum that accounted for possibly exempt
transmissions. It would have been logical to achieve
this end by discounting the unitary rate to re!lect
the number of exempt transmissions which. in this
case, was approximately 70% of all the radio
retransmissions.

However. it is not for the Register or the Librarian
to choose between two equally plausiblo
explanations of the facts. The law requires that the
Librarian accept ths Panel's determination unless
its conclusions are unsupported by ths record.
Thus. having found record support for the panel's
conclusion that the 150-mile exemption played no
role in the final determination of ths negotiated
rates, we must accept its Bnding on this point.

were prohibitively high, including a
revenue-based royalty set at 15% of a
webcaster's gross revenue. Live 365
Petition at 16. It then argues that it was
arbitrary for the Panel to make this
finding and then propose rates that
exceed the rates it deemed to be
excessive. and more than the market
could bear. Id. To make its point,
Live365 uses the Panel's per
performance rate and calculates how
much certain services would pay for the
digital performance right and translates
that amount into a percentage of
revenue metric. In each of the cited
examples, the amount to be paid based
on the proposed per performance rate
(as expressed as a percentage of
revenues) is considerably higher than
that that would be required under any
of the percentage-of-revenue models
proposed by any party at any time. For
example, under the Panel's proposed
rates, one service would purportedly
pay 21% of its gross revenue, a figure
which is considerably higher than the
15% of gross revenues contained in
many of the voluntary agreements
ultimately rejected by the Panel. Based
on this observation, Live365 contends
that the Panel's proposal runs counter to
the evidence and, therefore, it is
arbitrary. Id. at 18.

Moreover, Live365 argues that the
Panel failed to account for relevant
market factors, including how much a
webcaster can pay. Id. at 19. Webcasters
voice similar concerns, arguing that the
adoption of a per performance rate will
cause ruin to many webcasters who to
date have yet to generate a viable
income stream. Webcasters Petition at
60. In place of this structure, webcasters
assert that a percentage-of-revenue
model must be adopted in order to
address the economic situation facing
small, independent webcasters. They
maintain that those Services that
entered into voluntary agreements based
on a percentage-of-revenue will remain
in business while those operating under
the statutory license with its per
performance royalties will not.
Webcasters Petition at 62-63. In the
eyes of the Webcasters, such a result
reflects unexplained disparate treatment
of similarly situated parties, and
requires an adjustment to eliminate this
unjust and arbitrary result. Webcasters
also argue that the Panel failed to
articulate a rational basis for failing to
offer an alternative rate structure based
on percentage-of-revenue.

In addition, Live365 argues, as do the
Broadcasters, that Yahoo! is a
substantially different type of business
from small start-up webcasters who
would be unwilling to pay the same
rates as Yahoo! for the use of sound
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recordings. Thus, it contends that the
Yahoo! rates do not reflect what these
buyers would be willing to pay in the
marketplace. The implication is that
these businesses have expended
significant monies on start-up costs,
including software, in!restructure
development, and bandwidth. and
having not yet established substantial
revenue streams would be unable or
unwilling to pay the same rates. Live365
Petition at 7, 11. Moreover. Live365
argues that the rates set by the Panel
thwart Congressional intent "by making
Internet performaaces of sound
recordings economically unviable for
many webcasters." Live365 Petition at
21.

RIAA takes exception with the
Webcasters and Live365 on these issues.
It analyzes how much certain
webcasters and Live365 pay, as a
percentage-of-revenue, for sales and
marketing cost, personnel cost and
bandwidth. The results show that a
company's costs for these services can
amount to more than 100 times the
amount of a company's revenue,
whereas the projected costs of the
royalties for transmitting sound
recordings for the same time period are
no more than 2 times the amount ofa
company's revenue. RIAA Reply at 57.
In all cases, these costs refiect the start
up nature of the industry, and not the
ultimate make or break point of the
business. Thus, a proposed fee that
results in royalty payments above the
current revenue stream for a webcaster
is aot atypical or unexpected. Certainly,
if that were the measure of the value of
these services, thea the costs for
employment, hardware, and
marketing—so essential to establishing
and maintaining the business—must
also be viewed as excessive and above
the hir market value for each of these
services. Clearly, that is not the case,
nor can one rationally conclude that it
should be the case.

Moreover, RIAA aotes that the courts
have historically upheld rates set by the
CRT, even when users have argued that
the rates would cause the business to
cease certain operations. Where the
intent of Congress is to set a rate at hir
market value, as in this proceeding, the
Panel is not required to consider
potential failure of those businesses that
cannot compete in the marketplace. See
National Cable Television Ass'n. v. CRT,
724 F.2d 176 (D.C. Cir. 1983) (holding
that rates set at fair market value were
proper even though cable operators
argued that the rates were prohibitively
high and would cause them to cease
transmission of the distant signals at
issue.).

The law requires only that the Panel
set rates that would have been
negotiated in the marketplac'e between a i

willing buyer and a willing seller. It is
silent on what effect these rates should
have on particular individual services
who wish to operate under the license.
Thus, the Panel had no obligation to;
consider the financial health of any,
particular service when it prbpoeed tlhe I

rates. It only needed to assure itself that
the benchmarks it adopted were
indicative of marketplace rates.

7. Should a Different Rate be
Established for Commercial
Broadcasters Streaming Their Own AM/
FM Pmgramming?

Although RIAA had argued that the
rate for commercial broadcasters'should'e

the same as the rate for Internetwnly
webcasters, the Panel did not agree. It
did agree, however, that the rate 'for 'ommercialbroadcasters should be the
same as the rate adopted for qadi@
retransmissions and that thee rates 'houldbe based oa the Yahoo!
agreement.

It noted that the Yahoo! agreement
established rates for retransmissions of
the same types of radio station signals
as those directly streamed by
commercial bmadcasters. Cdns~edtly,'t

put the burden of pmof

on'he'roadcastersto present evidence'o 'istinguishbetween the direut
transmission of their programs over the,
Internet and the retransmission of the
same programming made by a thjird-
party. Broadcasters were umIhle to oW ~

any compelling evidence on'this~ poiht. 'hus,in the end, the Panel was unable
to distinguish between commercial 'roadcastersand radio retransmisions,
stating that "the record was utterly
devoid of evidence implyi@ a hfghe!
rate [for commercial broadcasters) and
insufficient [evidence) to warrant a
lower rate." Report at 84-85. (emphasis
in the original).

Nevertheless, Broadcasters are
troubled by the Panel's use of the
Yahoo! agreement to set rates for',

broadcasters for two main reasons. First,:
they argue that Yahoo! represents a',
substantially different type ofbusiness.
Second, they maintain that the Panel
must make affirmative findiags that the:
businesses are comparable before
applying the same rates to both
Services. Broadcasters Petition at 26 27.

Indeed, Yahoo! offers a plethora of
services, making available hundreds iof i

radio stations, local television stations,
video networks, concerts, CD listeniag
programs, Internetwnly mus'ic chanrie)s'ndeducational and entertainment,
video programs. Id. at 28. Nevertheless,,
an examination of the record clearly

shows that both business models are
fundamentally comparable in at least
one alI-important way! they simulcast 'M/FMprograms over the Internet to i

anyone anywhere in the world who
chooses to listen. Even accepting the
fact that Broadcasters say their
fundamental business is to provide
programming to their local audiences,
thle paltential for reaching a wider',
audience cannot be denied. Given that
the record indicates that 70% of
Yahoo!'s radio retransmissions are to
listeners within 150 miles of the
originating radio station's transmitter,
Yahoo!'s business with respect to radiq
retransmissions seems to be very
similar. Moreover, the fact that Yahoo!
offers many additional services is aot 'elevantto this proceeding because the
Yahoo! agreement only addressed the 'atesYahoo! paid for streaming sound 'ecordingsover the Internet. Had the
contract been tied to other services
offered by, Yahoo!, it might well have 'eeninappropriate to use this non!rect'hiq

context, That is not,.the case and
so it was not arbitrary for the Panel to
rely oh the Yahoo! contract to bet the
rate for broadcasters who stream their
own pmgramming over the Internet.

Commercial broadcasters then take
ar[othhr aliprohch had 'argite that they 'QerWoiiid have'agreed to the rates
that Yahoo! paid because their purposes
for streaming fiiffe'r from Yahoo! 's
purposes..Commercial broadcslstere
assert 'that they began streaming in'rder
to'av'y a presence'in'he 'onli'ne world,
to mafntaiti the local radio brand, and's'

cdnvsInieitce tb their regular over-
the-aii listeners." Broadcasters Petition
at 29. They then note that man'
commercial broadcasters have already
ceased streaming because of aa increas'e
in'osts. 'they'cite'his fact as evidence
of their assertion that they would only
be willing to pay a significantly lower'atethan a third-party aggregator like
Yahoo! See Broadcasters Petition at 31,
fn 25 (offering examples of decisions
made by radici stations to cease their
stieaining:'operations because of
bandwidth fees and dispute over myalty
fees between AFTRA and the
advertising agencies). They also cite the
testiiaony'of David Mendelbmt, who
testified that Yahoo! feared broadcasteis
would be unwilling to. absorb the rates:
Yahoo! negotiated for streaming AM/FM
pmgramming. Id. at 32. Based upon this
evidence, the Bmadcasters and Live365
conclude that the Panel acted in an
arbitrary manner in setting thei rates that
will put many. services oui of business(
Live365 Petition at 15, 18.

,However, the Panel did consider the,
differences between the two business,
models, speculating that it was entirely
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possible that the cost to stream AM/FM
programming would be lower for
broadcasters than for third-party
aggregators like Yahoo! Id. at 84-85.
Had Broadcasters made that argument or
similar ones to show that Yahoo!
received greater value from its streaming
activities, the Panel may well have set
a lower rate for Broadcasters who stream
their own programming. Id. at 85. But as
the Panel observed, it cannot make
adjustments based on mere speculation.
So when the Panel found no record
evidence to distinguish these services, it
had no reason to offer a separate rate for
commercial broadcasters who stream
their own AM/FM signal over the
Internet. Id. at 84.

Moreover, RIAA points out that-
Yahoo! never even tried to pass along
the costs of the transmissions to the
radio stations. Thus, no determination
could be made as to whether the
broadcasters would have accepted the
rate and paid it, or rejected it out of
hand. RIAA Reply at 45, RIAA's
observation is persuasive. as is the
Panel's general observation that the
record did not contain any evidence to
support a different rate for commercial
broadcasters, Thus, the Panel's decision
not to set a different rate for commercial
broadcasters was not arbitrary.

For these reasons, the Register accepts
the Panel's decision not to differentiate
between simulcasts made by
commercial broadcasters and simulcasts
of the same programming made by a
third-party aggregator. Accordingly, the
rate for commercial broadcasters
streaming their over-the-air radio
programs on the Internet is the unitary
rate gleaned from the Yahoo! agreement.

8. Methodology for Calculating the
Statutory Rates for the Webcasting
License

a. Calculation of the unitary rate. In
section IV.S, the Register rejected the
Panel's determination that the Yahoo!
agreement provided a basis for
establishing different rates for Internet-
only transmissions and radio
retransmissions. Instead, a
determination was made that the Yahoo!
agreement justified only a single rate
applicable to all transmissions, without
regard to the source of the transmission.
To calculate this unitary rate, it is
necessary to determine what Yahoo!
paid for the initial 1.5 billion
performances, based on the lump sum
payment, and what it expected to pay
for transmissions after that time.

The first calculation was actually
done by the Panel based upon Yahoo!'s
agreement to pay RIAA $1,25 million for
the first 1.5 billion transmissions made
by Yahoo!. It divided the amount paid

by the number of performances ($1.25
million/1.5 billion performances) to get
a "blended" rate of 0.083c per
perfdrmance. Report at 63. To determine
the "effective rate" for the second
period, a calculation must be made to
account for the differential IO and RR
rates, 0.2z and 0.05e, respectively, set
forth in the agreement and the relative
proportion o'f Internet-only
transmissions to radio retransmissions.
This is a simple arithmetic calculation
and one that Yahoo! had already
performed in order to gauge the actual
costs of the performances under the
differentiated rate structure. This
calculation yielded an "effective" or
"blended" rate of 0.065e per
performance based upon Yahoo! 's
expectation that 90% of its
transmissions would continue to be
radio retransmissions with the
remaining 10% being Internet-only
transmissions [((9 x 0.05e) + (1 x 0.2e))/
10]. Report at 63, citing Tr. 11279,
11292 (Mandelbrot), Panel Rebuttal
Hearing Exhibit 1 at 7.

Now the question is how to reconcile
these values to determine the unitary
rate. Although an argument can be made
for adopting either value, it makes more
sense to use both values and take the
average of the two. In this way, the final
unitary rate captures the actual value of
the performances made in the initial
period (for which Yahoo! paid a lump
sum for the first 1.5 billion
performances) and the projected value
of the transmissions at the agreed upon
rates for the remainder of the license
period; and it falls within the range of
acknowledged values of these
transmissions. Courts have long
acknowledged that rate setting is not an
exact science, and all that is necessary
is that the rates lie within a "zone of
reasonableness." See National Cable
Television Assoc. Inc. v. CRT, 724 F.2d
176, 182 (D.C. Cir. 1983) ("Ratemaking
generally "is an intensely practical
affair. The Tribunal's work particularly,
in both ratemaking and royalty
distributions, necessarily involves
estimates and approximations. There
has never been any pretense that the
CRT's rulings rest on precise
mathematical calculations; it suffices
that they lie within a "zone of
reasonableness"'). Thus, the record here
supports a "zone of reasonableness"
between 0.083C and 0.065e.

Accordingly, the Register
recommends that the rate for making an
eligible nonsubscription transmission of
a sound recording over the Internet
under section 114 be set at 0.07 cents
per performance, per listener, the
midpoint of the "zone of
reasonableness."

Determination of this rate, however, is
not necessarily the end of the rate-
setting process. Webcasters had argued
for a downward adjustment to the rates
proposed by the Panel to compensate for
litigation cost savings and added value
due to MFN clause. Such arguments
apply with equal force to the unitary
rate proposed by the Register.
Webcasters Petition at 42-43. The
Webcasters'rgument is well taken and,
based on the record evidence, it is
reasonable to assume that the rates in
the Yahoo! agreement are slightly higher
to account for these two factors. See
Report at 68-69, However, there is a
problem in making an adjustment to the
proposed rate where the record contains
no information quantifying the added
value of the factors that purportedly
resulted in inflated rates. See Report at
29 (discussing lack of record evidence
quantifying value of any factor, other
than promotional value, that allegedly
influenced the negotiated rates). The
potential (but apparently
unquantifiable) added value attributable
to these 2 factors might present a
problem if the Register were proposing
a rate at the high end of the 0.065e-
0.083z range, but because the Register is
recommending a rate in middle of the
"zone of reasonableness," it is safe to
conclude that the recommended rate
falls into that zone of reasonableness
even taking these factors into account.

Similarly, Broadcasters argued for a
downward adjustment of the simulcast
rate to account for the promotional
value associated with over-the-air
broadcasts. Broadcasters Petition at 41.
The record, however, does not support
this suggestion. Indeed, the Panel did
acknowledge that over-the-air radio
retransmissions had promotional value,
but it concluded that "the net impact of
Internet webcasting on record sales is
indeterminate." Report at 34. This is not
to say that webcasting, including
simulcasting of over-the-air radio
programming, has no promotional
value. It only means that the record
companies gain similar benefits from
both types of transmissions.
Consequently, no adjustment is
necessary.

b. The 150-mile exemption. Under
section 114(d)(1)(B)(I), any
retransmission of a nonsubscription
broadcast transmission is exempt, as a
matter of law, from the digital
performance right, provided that "the
radio station's broadcast transmission is
not willfully or repeatedly retransmitted
more than a radius of 150 miles from the
site of the radio broadcast transmitter."
During the course of the negotiations
between RIAA and Yahoo!, there was a
great deal of uncertainty regarding this
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provision and whether it applied to
transmissions made over the Internet.
See discussion above, section IV.a.,5.

As noted above (section IV.6&5.), in its
Petition, RIAA argued that during the
course of the negotiations betvveen
RIAA and Yahoo!, there was a great deal
of uncertainly regarding this provision.
and whether it applied to transmissions
made over the Internet. RIAA argued
that because of this uncertainty, it had
been willing to agree to a lower radio
retransmission rate. In fact, RLAA
pointed out that its chief negotiator had
advised its negotiating committee that
RIAA's arguments against application of
the 150-mile exemption to a
retransmitter such as Yahoo! "are not
particularly strong." RIAA Petition at
20.

Confronted with the assertions made
in RIAA's petition which indicated that
RIAA itself had had considera'ble doubts
on the subject at the time of the
negotiations, the Register felt compelled
to determine whether radio
retransmissions over the Inter11et to
recipients within 150 miles of the radio
transmitter are, in fact, eligible for the
section 114(d)(1)(B) exemption.27 The
Register issued an order on june 5& 2002,
asking the parties to brief two legal
questions concerning the 150-mile
exemption. The first question asks.d
whether a retransmission over the
Internet of a radio station's broadcast
transmission to a recipient located.
within 150 miles of the site of the radio
broadcast transmitter is an exempt
transmission pursuant to 17 U.S.C.
114(d)(1)(B). The second question then
queried whether the exemption would.
still apply to radio retransmissions
made within the 150-mile radjius by a
Licensee, in the case where that same
service is simultaneously retr&msmitting
the radio station's broadcast
transmission of one or more recipients,
located more than 150 miles f1om the
site of the radio broadcaster's
transmitter.

Section 114 could be read as alkowing
a Licensee to take advantage of the
exemption for all Internet
retransmissions of a radio broadcast to
recipients within a 150 mile radius of
that radio station's transmitter. The

" If the Register had concluded that Internet
retransmissions to recipients located within the
150-mile radius are exempt, she most likely wou.'Id

have recommended an adjustment of gbe 0.07c pier
performance rate as applied to radio
retransmissions to take into account the record
evidence that approximately 70% of ra&ffo

retransmissions are to recipients located within 150
miles of the radio transmitter. The result would
have been a radio retransmission rate of..02e per
performance. and correspondingly lower rates for
radio retransmissions by non&PB, noncom!xnercial
broadcasters.

statutory language, however, does not
make clear whether that same Licensee
would retain the benefit of the
exempt:lon for those transmissions if
additional retransmissions of the radio !

broadcast signal were also made
"wi.llfully" or "repeatedly" outside the,
150-mile radius.

A critical piece in the analysis is the
meaning of the worti "retransmission."
Each retran: mission of a radio sjjgnal
over the Internet maiy be viewed as 6,

disnete, point-to-point transaction to be
considered on its own merit without
reference to further retransmissions i

made by the Licensees. Alternatively„ the
reference to "wlllfu!I and repeated" may
require consideration of each
retransmiss ion, together with all other
retransmiss.ions, made by the Licensee
to multiiple listeners over a period of
time, both inside and outside the 150-
mile radius,.

Having considered the

pa!rties'esponses,the statutory language and ita
relationship to section 112, 'the Register
now concludes that the exemption is
not applicable to radio re(racism&ssixjxns
made over the Intertitet. While Copyright
Owners encl Performers offer msmy
argtnnents in support of their position
that rad.io retrarismissions within 150
miles of the radio station's tfansimittpr
are not exempt, and whfile Broadcasters,
offer many arguments to the contrary,
the critjical piece of the analysis~an!d
the argttmeitt that the Register finds
persuasive—is found in the text of
section 112(e). This section proyidef a
statutory license for making ephemeral
recordings only to "a tr&ansrnitting
organization entitled to transmit to the
public a petformance of a spun)
recording under the limitatipn qn
exclusive rights specified by seqtionl
114(d)('l)(C,'l(iv) or under a sfatujory

I

license in accordance with section
114(fl." 17 U.S.C, 112(e)(1).,

The statutory license for 6!phe'per:',51
recordings jin ss:ction 112(e) was ena~ctetjj

as part of tbie same section of the
DM!CA—section 104—that expanded the
section 114 statutory license to !include
webcasting., The purpose of this
ephemeral recording staitutory license
was to enabile business establishment
services and setvices using the new
section 114 statutory license for
we15casting to make the ephemeral
recordings they need to make in order
to faciljitate their licensed transmissjions,
ancl in;recognitiion of the fact that the
exemption in section 112(a) permitting
the malcing of a single ephemer&il
recording might not be adequate. See
H.IL Rep. 105-796, at 89-90.

Congress expressly provided in the
DMCA amendments that business
establishment services operating under

the section 114(d)(1)(C)(iv) exemption
are eligible for the section 112(e)
statutory license for ephemeral
recordings in order to facilitatis Internet
transmissions by business transmission
services. Congress's failure to do the
same for services operating under the
section 114(d)1(1)(B) exemption
demonstrates that Cor.igress did not
contemplate that that exemption would
be available to services makinl,
retransmissio!as viia the Internet.

Moteover, if section 114(d)())(B) we[e
irtterIjreted as providing an exemption
fcir a r'adio retcansmission over the'nternet,when that retransmission is tb
a recipient located within 150 miles of
the radio station's transmitter, the
Licensee could not make ephemeral
rpcortdings to facilitate such an exempt
retransmission. This interpretjttiorj
would put the Licensee in the illogical
po'siti'on of having a right to retransmit
tl)e radio signal, but no means, of,
atsconspli&'&hing the retransmission
without negotiating private licenses to
II)ake, ephemeral recordings to facilitate
the e&'(empt transmissions. At Qe same,
time, the Licensee could operate unde~
a statutory license for makdng,the,
ephemeral recordings to facilit!ate its
non-exempt transmissions beyond the
150-mile radi:us made pursuant to the
sectidn 114(f) statutory license. As RIAA
points out in its response to the June 5

6rdei: "Sdch a result is inconsistent
xa(ith esne of the purposes of the DMCA
statutory licenses to create eff(cier(t
li'cenaaing mechanisms for copyright
owners and webcasters," citing H.:R.

Rep. '.I.05-796, at 79-80 (1998).
Consequently, the bet ter interpretytiorj
of the section 114(d)(1)(B) exemption is
tp co!(tsid(sr all retransmissiong of a
L'icen'se in the aggregate, whicjt logica)lly
dean's that no Internet retransmissions
are exempt under section 114(d)(1)(B).

!

Bayed qn the interplay between
sections 112 and 114, the better
interpretaition. of the law is that the
exemption does not apply to rttdio!
retransmissions made over thtl
In terri et.

»Copyright Oevners argue that the Copyright,'ffice

had already decided this issue twice before:
(1) In i!ts decision in a xulemaking announce,d
December 11, 2000 that transmissions of a broadcast
signal over a digital commxmications network. such
as the Internet. are not exempt fmm copyright
liability under section 114(d)(1)(A). Public
Perfonnance of Sound Recordings: Definition of a
Service. 65 I R 77292; and (2) in an Order issued
July 16. 2001. in which the loffice stated that the
"I?encl must use the "willing seller/willing buyer"
standard to set rates for all non-interactive.
nonsubscription transmissions made under the
section 114 licen;m. includhxg those within 150
nxiies of the broadcaster's transmitter.a (Emj?hasik
added.) The Register made uo such debision on
either occasion.
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9. Rates for Other Webcasting Services
and Programming

a. Business to business webcasting
services. Some Services provide
specialized Internet radio-like stations
to businesses rather than directly to
consumers. These business-to-business
webcasting services (B2B) are in many
respects analogous to business
establishment music services as and can
provide programming customized to the
demographics of the customers of a
particular business. Report at 78. For
this reason, RIAA had proposed setting
a higher rate for business to business
webcasting services than for business to
consumer (B2C) services. The Panel,
however, rejected this suggestion,
finding that the evidence did not
support a higher rate for B2B services.
It found that most of the agreements for
such services had rates near or below
the predominant rate set for standard
Internet-only transmissions. Report at
79. Thus, the Panel concluded that it
had "found insufficient evidence to
support a separate rate for syndicator
services", and set the rate accordingly at
0.14e per performance, just as it had for
Internet-only performances. Id.

RIAA argues for a premium rate for
these Services, because they syndicate
their programming through third-party
non-entertainment websites. RIAA
maintains that these transmissions are
outside the scope of the webcasting
license, and consequently, services
should pay a premium when they make
transmissions through non-
entertainment websites. RIAA Petition
at 50-52. In response, Webcasters argue

The scope of section 114(d)(1)(B) was not at issue
in the December 2000 rulemaking on the status of
broadcasters. Likewise, the july 16 Order was in
response to Copyright Owners'otion for
Declaratory Ruling Concerning Statutory Standard.
in which Copyright Owners argued that oae of the
Services'itnesses was "in effect" arguing for "an
exemption for AM/FM Webcasts within ths 150-
mile area." However, ths testimoay in question
actually was arguing only that ia determining the
radio retransmission rate. the CARP should take
into account that no myalty is payablo on non-
Internet radio rstransmissions within the 150-mile
radius because of ths pmmotioaal value those
retransmissioas have on record sales. Ths witness
asserted that because "local distribution of exactly
the same material via the Internet has identical
economic effects," the Panel should exclude fmm
its calculations "recipients of those transmissions
who lie withia 150 miles of the station's
transmitter.- Fisher Testimony at g 52. In their
opposition to the motion, the Services made no
argument that Internet retransmissions are exempt
under section 114(d)(1)(B), and the OBice made no
ruling with respect to the exemption. Thus, until
the responses to the june 5. 2002 order were Bled.
the issue had never been joined. much less decided,
on whether radio retransmissions within the 150-
mile radius are exempt. and the issue had never
been decided.

"Sse footnote 6, supra. for a description of a
Business Estabi(shment Service.

that the "value of the performance does
not change merely because of the
technology of the webcaster or the fact
that4he sound recording is heard when
it is accessed at a third-party website
rather than the originating webcaster's
website." Webcasters Reply at 57.
Moreover, they maintain that RIAA
offered no evidence to demonstrate that
these transmissions should be valued at
a higher rate. In fact, the record
indicates the opposite. Most of the RIAA
voluntary agreements which permit the
licensee to distribute its webcasts to
third-party websites contain no
premium for this practice. Id. at 59.

Thus, based on the weight of the
evidence, it was not arbitrary for the
Panel to conclude that a separate rate
should not be set for syndication
services. The Panel is responsible for
weighing the evidence and so long as
the record supports its decision, the
Register will not second-guess the
Panel's finding of fact. Nevertheless,
this determination does not end the
inquiry. RIAA correctly cites section
114(j)(6) of the Copyright Act for the
proposition that an eligible
nonsubscription transmission does not
include those made by a service whose
primary purpose is to sell, advertise, or
promote particular products or services
other than sound recordings, live
concerts, or other music-related events.
Thus, in any given case a determination
would have to be made to ascertain
whether such transmissions are covered
under the statutory license. This
proceeding, however, is not the
appropriate vehicle for such a fact-
specific determination. If a court
determines that the transmissions made
by a particular business-to-business
service fall outside the scope of the
webcasting license, then those
transmissions are acts of copyright
infringement unless the service obtains
licenses from the copyright owners. In
such cases, an infringement action
would be the appropriate course of
action, rather than the imposition of a
premium rate for such transmissions as
suggested by RIAA. No rate—premium
or otherwise—can be set for a
transmission that does not comply with
the terms of the license.

b. Listenerinfluenced services. There
was also much discussion about
listener-influenced services that allow
the listener some control over the
programming through on-line ratings
and skip-through features. RIAA's
position first and foremost is that these
services do not qualify for the
webcasting license. However, RIAA also
proposed a much higher rate for these
services in the event the Panel
discerned a need to set a separate rate

for these services. Again, the Panel
found no record support for setting a
separate and higher rate for listener-
influenced services. It rejected the
agreements between RIAA and non-
DMCA compliant services because the
rates in those agreements were for rights
beyond those granted under the
statutory license. Nor could the Panel
discern from the record evidence which
services would be subject to the basic
webcasting rate as distinguished from
the rate for listener-influenced services.
Consequently, the Panel decided "that
so long as a service complies with, and
is deemed eligible for the statutory
license, it should not pay a separate rate
based upon listener influence." Report
at 61.

The Register finds the Panel's analysis
to be consistent with the law, and thus
accepts the Panel's decision not to set a
separate rate for transmissions which
might not come within the scope of the
license. Again, if transmissions made by
a listener-influenced service are
determined to be outside the scope of
the statutory license, the proper course
of action would be for the parties to
negotiate a voluntary agreement for
these transmissions, or for the copyright
owner to file a copyright infringement
suit against the service. The Panel has
no authority to propose a rate for any
transmission which cannot be made
lawfully under the statutory license.

c. Other types of transmissions. A
broadcaster may stream three different
types of programming in addition to a
simulcast of its AM/FM radio signal: (1)
"Archived" (previously aired) radio
programming; (2) "side channels"
(Internet-only programming); and (3)
"substituted programming"
(programming that replaces over-the-air
programming that has not been licensed
for simulcast over the Internet). The
question for the Panel was whether such
programming is the same or
substantially similar to radio
retransmissions or Internet-only
programming.

In making its decision, the Panel first
considered the definition of a "radio
retransmission performance." It found
that the record failed to provide a
coherent and workable definition,
rejecting both the definition set forth in
the Yahoo! agreement and the one that
was included in the defunct settlement
agreement between RIAA and the
commercial broadcasters. Instead, it
adopted the definition of the term
provided by Congress in the statute
which defines the term as "a further
transmission of an initial transmission

* * if it is simultaneous with the
initial transmission." See 17 U.S.C.
114(j)(12). Based on this definition, the

JA-0501



45258 Federal Register/Vol. 167. No. 13!3/Monday, July 8, 2002/Ru(es and Regulations

Panel concluded that a tzansm:ission
made as part of archived programming,
side channels or substituted
programming was something other tha!n
a radio retransmission and, therefore,
not entitled to the lower rate proposed
for radio retransmissions. Instead, it
agreed with RIAA that the prolpamming
was essentially the same as Internet-
only programming, and without any
record evidence to substantiate a
different rate, should be subject to the
0.14C IO rate.

Broadcasters do not contest &the

Panel's determination with respect to
side channels, and they recommend that
the Librarian provide that the side
channel rate be set at the webcaster rate
expressly without prejudice to
reconsideration in a subsequent CARP
proceeding. Broadcasters Petition at 58.
They do, however, object to the
imposition of the rate for IO
transmissions on the performances of
sound recordings made during the
transmission of an archived program or
a substituted program. Id. at 55.
Broadcasters'rguments no longer have
any relevance under the statutory rate
structure proposed by the Regi.ster,
which proposes a single, unitary rate f&3r

all transmission. This fact in
conjunction with the Panel's
observation that the Yahoo! agreement
did not differentiate or even recognize
these alternative categories suppoits a
determination that no separate rate
should be set for these transmi!ssions.

10. Rates for Transmissions Made 'by

Non-CPB, Noncommercial Station:s

National Public Radio ("NPK') and
the National Religious Broadcasters
Music License Committee ("NRBMLC")
were the only two representati.ves of
non-commercial stations participating
in this proceeding. NPR reached a
private settlement with the Copyright
Owners during the proceeding and
withdrew. In considering what the rate
should be for the stations represented by
NRBMLC and any other noncommercial
station operating under the statutory
license, the panel first considered past
CARP decisions involving the statutory
licenses. It found that a prior (~P ha!d
considered and distinguished
commercial stations and noncommercial
stations on the basis of their finan&cial
resources. noting that noncom!mezcial
stations depend upon funding from the
government, business, and viewers,
whereas commercial broadcasters
generate a revenue stream through
advertising. Report at 89, citing CARP
report adopted by Librarian on
September 18, 1998, Noncommercial
Education Broadcasting Rate
Adjustment Proceeding, 63 FR 49823.

Moreover, the earlier Panel determined
that a rate set for a commercial statio!n
is an ina!ppropriate benchma&k to use
whe)a setting a rate for the same eight for
noncommercial stations because'f 'heseeconomic differences between
these businesses. Specifically, it
acknowledged that use of a r'ate .';et f&'iz

a commercial broadcaster would'verstatethe market value of the
performance for a noncomm'ercial
station.

Next, the .'Panel examined!RIA&s 's
!

approach, which focused on the amount
the performiing rights organizatiqns

!

("PROs" ) were a!warded in the 1998
Noz,commercial Education Broadcasting,
Rate Adjusttnent Proceeding for use of
their works by noncomnierciial stations.
It aclduced that they received '/s,the,
amount of the fees paid by the
commercial stations. Based on this
precedent, PJJA offered the
noncommercial stati.ons a rate th.at
corresponds to '/s the rate to be paid by
commercial broadcasters.so The Panel,
finding no other evidence in the record
to support a different rate, adopt'ed the
RIAA proposal for radio
retranszaissions„anti proposed a rat&I of ',02(sper-performaz!ce (one-third of the
0.07e per performance rate, rounded to
the nearest htmdzedth of a cent) for
these transniissions only. Just as with
the commercial broadcaster~, th&(. P&el 'oundthat archived programming
subsequ!ently transnutted over the
Internet, transmissions of substituted
prograzziming, and tzansmiss iona of . ide
channel.s constitute a transmission more
akin to an Internet-only event.
Consequently, it proposed a per
perform.ance rate for noncommercial
broadcasters of 0.05z (one-third!the late!
paid by cotzimercial broadcasters and
wet&casters for I&D transmissions) for
each sound recordiztg included in these
transmissions. This rate, ho«vever, is
meant to apply only to the flrst two side
channels~md!aot to additional side
channels—in order to avoid! the!
possibility of a noncommercial ~

broadca!ster gaining a competitive
advants!ge over the commercial ~

broadca&stezs and webcaster.; who

'e RIAA stated that "the Noncommercial
Btoedcastets should pay &1&e same n&ya(ty ra&ac that I

apply to Webcasters and commercial broadcastets,
whi&ih ate based on a benchmark deri«ed~ from,
marketplace agreements i'or the same and closely
related rights." R(A«. PFFCL concerning the
Btoadcas&et Royalty Rate (lan. 25. 2O02) at 1 ea: but
see. Reply of Copyright Qwoem and Performers to
Non~a Entities (nec.. 1&S, 2001) at 3 ("Copyright
Owe&ere are willing to accept a rate for
Noncommercial Broadcastets that is no less than
one-third of this rate paid for commercial
b&osdcastets/').

initiate Internet-only programs and do
sq at a high& r cost.

Non-CBP broadcasters argue in their
petition to set aside the CARP!repqzt,

!

that the Panel failed to set the
appropriate rates in two ways. They
contend that the Panel ignored the
record evidence whic?t clearly
established that the noncommercial
stations are fundamentally'ifferent
from commercial broadcasters and
webca.ster:s, and less viiable
economically, thus requiring the Panel
to establish a lower rate foz these
stations. They also dispute, like the
Webc@stezs and the commercial
broadcasters, the Panel's decision to
reject, as a benchmark, the amount of
royalty fees these serv:ices pay for the
use of the underlying musical tworks in
an analog market under a separate
compulsory license. Non-CPB Petition
at 4. They then calculate a ratio between
what a commercial broadcast station
pays for use of the musical works i.n the
analog.world and what on ave~age the
non-CPB stations lpay in th!e same
market, based on an estimation of the
number of stations, and the amouz!t of
royalties the stations paid for use of
musical works in their over-the-air
broadcast... From these calculations,
th!ey suggest that a noncomme!rciaI
broadcaster, on average, pays only &/34th

th!e amount of royalties that a
c&smmercial station pays for use of the
same musical works a:nd argue for a rate
equal to t/acth the amount

that'omzzIercialbroadcasters will pay.
Alternatively, they request a flat ralte o.'f

$100 ~per. tation, see &Ion-CPB,
Noncommercial Broaclcasters Reply
Petition at 5, and argue that in no case
should the rate exceed '/s the rate
adopted for commercial bzoadbasthrs. 'on-CPB,Noncommercial Broadcasters
Petition at 9.

NKBMLC also turned to the lrates foz
the statutory noncommercial
broadcasting license and argued that the
rates for the webcasting license should
be based upon the rates currently paid
to performing rights organizati.ons for
use of the musical works in over-the-air
programs under this license. 'I'he Panel
rejected this proposal on a number of
grouz.ds. First, it noted that those rates
were the subject of prior settlements
«& hicb stated that the negotiated rates
for the noncommercial license were to,

have no precedential value for future
rate setting proceedings for the
noncommercial license. In ligItt of this
term, the Panel found the rate~ for, the',
statutory noncommercial license kIad iio
relevance to the current proceeding. Not
only were the rates for a totally different
right, but they apparently have no
precedential value for considering

SA-0502
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future statutory noncommercial rates for
use of the musical works. Report at 90.
Second, the panel considered rates
proposed by Dr. Murdoch, the expert
witness for NPR, who at the request of
the Panel made an attempt to identify an
appropriate rate for noncommercial
stations based on the fees currently paid
to the PROs. Although she complied
with the request of the Panel, she
expressed severe reservations about her
own conclusions, citing numerous
problems with her own calculations.
Report at 91. For these reasons, the
Panel rejected Murdoch's proposed
rates.

RIAA supports the Panel's decision,
noting that the non-CPB,
noncommercial broadcasters failed to
offer any differential rate for this type of
service in its direct case or an expert
witness who could support their
ultimate request for a $100 flat rate. The
only witness who testified on behalf of
this group was Joe Davis, who works for
a commercial broadcaster, and had only
anecdotal information concerning
noncommercial stations. Because of his
lack of expertise in this area, the Panel
did not credit his testimony. Such
action on the part of the panel is not
arbitrary.

Nor was it arbitrary for the Panel to
decide not to rely on the statutory rates
set for use of the musical works by
noncommercial broadcasters. The
arbitrators rejected the non-CPB,
commercial broadcasters'equest to
look to these rates because the
agreements, at the insistence of the
parties to the agreements, are not even
considered precedent for setting future
rates for the use of the musical works.
If anything, it would be arbitrary to rely
on these values as a benchmark for
setting rates for a completely different
category of works when they had no
acknowledged value for readjusting the
rates for the works to which they do
apply. Had the Panel wished to use
these rates, it needed at the very least an
opportunity to examine the
circumstances surrounding the adoption
of the "no precedent" clause. It would
have also required record evidence to
substantiate such bold assertions on the
part of the users as the notion that these
rates were set at a rate higher than what
would have been negotiated in the
marketplace. Non-CPB Broadcasters
Reply Petition at 7; RIAA Reply at 11.
Because of these infirmities, the Register
finds the Panel did not act arbitrarily in
rejecting the rates set for the section 118
license as a benchmark.

Thus. in the end, the Panel accepted
RIAA's proposal to set the rate for
noncommercial broadcasters at one-
third the rate established for commercial

broadcasters. The Panel also provided a
separate rate for archived programming
subsequently transmitted over the
Internet, substituted programming and
up to 2 side channels set at one-third
the rate established for Internet-only
transmissions. The Panel made this
adjustment based on its determination
that a noncommercial broadcaster
should not be subject to commercial
rates when streaming programming
consistent with the educational mission
of the station, over the Internet. Report
at 94. However, the Panel imposed a
limitation on the use of this reduced
rate for Internet-only transmissions to
avoid the possibility that a non-CPB
broadcaster could use its unique
position to essentially become a
commercial webcaster.

The Register accepts the Panel's
methodology for setting the rate for
noncommercial broadcasters. The rates
proposed by the Panel, however, must
be adjusted to reflect the Register's
recommendation to set a unitary rate for
both commercial broadcasters and
webcasters. Using the proposed base
rate of 0.07g and reducing this value by
two-thirds, the adjusted rate for non-
CPB, noncommercial broadcasters is
0.02e (one-third of 0.07e, the base rate
for all transmissions, rounded to the
nearest hundredth) per performance, per
listener. This rate shall apply to a
simultaneous retransmission of the non-
CPB, noncommercial over-the-air radio
programming, archiving programming
subsequently transmitted over the
Internet, substituted programming, and
up to two side channels. The rate for all
other Internet-only transmissions is
0.07e.

One last disputed issue raised by the
non-CPB, noncommercial broadcasters
is the imposition of the same $500
minimum fee that the CARP set for all
other licensees. They argue that a $500
minimum fee far exceeds any reasonable
rate that should be imposed on this
category of users in light of the financial
considerations that distinguish them
from the other services. Non-CPB
Broadcasters Reply Petition at 10. In
support of this position, the users cite
Dr. Murdoch's testimony to illustrate
that the Internet license for use of
SESAC's repertoire is less than $100.
But this is not the total amount that a
noncommercial station would pay; it
would also have to pay fees to BMI and
ASCAP in order to license all the works
included in the sound recordings
covered by the section 114 license. The
minimal amount that a webcaster must
pay to cover the combined works
administered by the three PROs is $673,
more than the proposed minimum rate
to operate under the section 114 license.

Webcasters PFFCL tj 363. In any event,
the P nel set the rate at $500 to cover
administrative costs to the copyright
owners and access to the sound
recordings. It was not arbitrary to
impose a minimum fee on the Non-CPB,
noncommercial broadcasters that merely
covers costs for these rudimentary
purposes nor can it be deemed excessive
in light of what these entities pay the
PROs for the public performance of
musical works.

11. Consideration of Request for
Diminished Rates and Long Song
Surcharge

RIAA requested a surcharge for songs
longer than five minutes. RIAA PFFCL
'jj 210. Its request was denied because
the Panel did not find that such a charge
was included in most of the relevant
license agreements. Report at 105.
RIAA, however, argues that the Panel
misread the Yahoo! agreement. RIAA
Petition at 42. It notes that Yahoo! could
estimate the number of performances it
made by multiplying its listening hours
by a fixed number of performances and
that when it did so, the record
companies received compensation for
[material redacted subject to a protective
order] performances, even though
Yahoo! may have only played, for
example, 5 12-minute classical
recordings in an hour. Id. The Yahoo!
agreement, however, does not require
that it employ the estimation
methodology; it merely states that
Yahoo! may make this calculation.
Thus, there was no probative evidence
that the marketplace valued a classical
sound recording, or similar sound
recordings of longer than average
duration, at a different rate.
Consequently, it was not arbitrary for
the Panel to reject RIAA's suggestion to
impose a "long song" surcharge. In any
event, it is highly likely that this
concern will be addressed for the time
period to which these rates apply, since
most services will be using the
estimation formula for calculating the
number of performances which assumes
15 performances for each aggregate
tuning hour.a'ee section IV.11, infra.

On the other side, webcasters asked
that there be no royalty fee for songs
that are less than thirty seconds long,
citing technology problems or the use of
song-skip functions. Webcasters Petition
at 71. The Panel disagreed and saw no

" Nevertheless, RIAA has raised a valid point and
future CARPs should carefully consider how to
value performances of longer recordings. such as
classical music. to ensure that the copyright owner
is fully compensated. That being said. no party
should assume that a particular approach to the
problem is being advocated by the Register for
adoption by a future CARP.
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need to make any adjustment. It noted
that the use of the blended rate from
which it calculated the proposed rates
was itself based upon figures which
already took into account problem
performances that had occurred during
the initial period. This adjustment was
expressly made for the first 1.5 billion
transmissions only. Report at 106-101.
The Panel chose not to make a similar
adjustment for subsequent performances
because the Yahoo! agreement did not
provide for such an adjustment.

Likewise, the Panel determined that
the use of the skip function provides a
benefit to webcasters and it saw no need
to penalize copyright owners for the
benefit that flowed to the users through
a conscious use of a function provided
by the service. Moreover, none of the
negotiated agreements provided for any
reduction in rate for skipped songs.
Report at 101. Consequently, the Panel
did not provide a lower rate or
exemption for truncated performances
resulting Rom use of the skip song
function.

The Webcasters object to the Panel's
conclusion, maintaining that the Panel
failed to adequately explain its decision
and consider relevant evidence. See
Webccasters Petition at 71. They
contend that the Panel should have
given more weight to three of the 26
agreements, which provided an
exemption for performances less than
thirty seconds in duration. Such action,
would itself, have been arbitrary.
Clearly, the Panel could not rely on
these agreements when it had already
disregarded them for purposes of
establishing the royalty rates.

Moreover, RIAA makes a number of
arguments in support of the Panel's
decision. First, it notes that the
performance of even a portion of a
sound recording without a license is an
infringement of a copyright owner's
rights. As such, there is no a priori
mason for making 30-seconder-fewer
performances exempt from royalty
obligations. Second, RIAA cites 17
U.S.C. 114(h)(2)(B) to demonstrate that
Congress recognized the value of
performances of limited duration and
the right to license such performances.
Specifically, this section exempts
copyright owners licensing public
performances of sound recordings from
the requirement to make these sound
recordings available on no less favorable
terms or conditions to all bona fide
entities, when they are licensing
promotional performances of up to 45
seconds in duration. RIAA Reply at 11-
15. These arguments support the Panel's
decision not to exempt performances of
thirty seconds or less, and as such, its

decision is neither arbitrary nor contrary
to law.

The Panel did, however, grant the
users an exemption for incidental
performances, citing the existence of a
similar term in the Yahoq! agreement,as
the basis for its decision. Specifically.
the Panel "exclude(d] trensmissions or
retransmissions that make no,'mote than
incidental use of sound recordings,
including but not limited to, certain
performances of brief musical
transitions, brief performances during
news, talk and sports programming,
commercial jingles, and qertaln
background music." Report at 10$. This
is not a disputed provision.

With the agreement of the parties, the
Panel also exempted performances of
sound recordings made p~ursqant ~to a

~

private license agreement. Id~
The Register notes, however', that the

Webcasters'oncerns regarding the
Panel's determination not to grant its
request to impose no royalty on songs
less than 30 seconds in duration are,
ameliorated for the current licensing
period. Under the proposed terms of,
payment, a service may estimate the
number of performances for purposes of
determining the extent of copyright
liability on an "Aggregate Tuning Hour"
basis, which calculates pIiymlsnt itin Qe
basis of 15 performances per )tour.»,
This approach alleviates a Lic'ensee's 'bligationto account for and pay for
each performance, including those that
are less than 30 seconds in duration.

12. Methodology for Estimating the
Number of Performances'ntileach service can Iiccount for
each performance, and is req~ to )o
so, there is a need for a nIethbdoibgy
that will allow a service to make a
reasonable estimate of the number of,
performances. Accordingly, the Panel
proposes the following procedure:

For the period up to the eIfectiye date of
the rates and terms prescribed herein.'nd for
30 days thereafter. the statutory Bicmmee may
estimate its total number of perfqrmerices if
the actual number is not available. Such

»The Webcasters hsd advocated dte us&I of
"Aggregated Tuning Hauis" as a way'asd'dxess'heir

caucerns segadiag the Panel's decision aat ia
piavide a lower rate for partial perfauaaaces.
Webcasters Peuuaa si 71-12. Their argument,
however. is nat the bases for the Register's
recommendation ta pravtde far use of the

I

estimauaa meihadaiagy ihmughaut the license
pericxL

Ths Register is Fmpasiag this caurie of actiari in
the shart term memty ta address separate caaceias
of the Register regarding the logistics involved in
reparimg the number of perlanaaaces of sound
mcardiags. This xecammeadauon on the pari of the
Register should in aa way be capsuujid as,'nderminingthe Pane!'s decisian ihs'i
iamsadssiaas of sound mcardmlgs of 'less thea SO

seconds ere camyeasabie.

~
estmiation shat! be based an multiplying thei
!icensee's total number of Aggregate Tuning
Hours by 15 performances per hour (1

, perfonnance, per hour, in tbe case of
siuissions of AM and FM radho stations

'easonably classified as news. business.,'talk,'r

sports stations. and 12 performances per 'ourin the case af a!! other AM and FM
'adio stations).

Report at 110.
The broadcasters object to the Panel's

'ormulation for estimating the renumber'f

performances, arguing that for many
program formats, e.g., news, bu3ine3s,
talk, or'po'rts stations, the estimate

'rhuld 1ikely significantly overstate. the .'se of music by these stations.
Broadcasters Petition at 57. However,

'hey do not offer an alternative 'ethodologyfor calculating these '

pe8onhanies. Moreover, a 'mere
likelihdod of o0ersiatin'g the values in
some cases is not enough to undo the
Panel's formulation.

Likewise, Webcasters argue that the
30-day cutoff period for using tIie

'ethodology for estimating the'nurnbef
of performances is arbitrary because

'here is no record support for t)Ids
determination. Webcasters Petifion at
72. Instead, they propose allowing the

'

Setvicds to'mploy'his'ethodology
through the remainder of the citrrent

i licensing period, which ends December'
31,: 2002, since: it will be used, in 6y
event, by most Services for purpose's of 'alculatingtheir liability for their past
usage of the sound recordings. Id.

What is troubling about this provision
is the Panel's determination to require a
full accounting of each performance

I beginning 30 days after! the,effective
date of the order setting the rates and

I tertns. Q'he!Report documertts tWiat rpanjr
; services are not currently equipped, to,

track or accurately account for each'
performance, and the Register agrees. In

, fact, ugitil the issuance of final ~leg
! regarding Records of Use, there'are ho '

requirements for tracking

these'erformances.Because the Office has
yet to establish just how a servi!ce will '

account for its use of the

sound,'ecordings,the Register determines that
I thd proposed timeframe fog req)iiriqg a,

strict accounting is arbitrary. Instead.
the rule shall require that a Service
begin accounting for each performance

; in accordance with the rules an'd

, regulations regarding Records of Use 30
; days after the effective date of final

rules. These rules shall determine what
, information needs to be calculited to

determine which sound recordings'have
been performed, how many of such,
performances occurred, and when and

, hew often such information shall be
,

collected by the Services. Meanwhile,
, interim rules are being promulgated that
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will, for the immediate future, impose
more modest reporting requirements on
Services.

In the meantime, for the remainder of
the period covered by this proceeding
(i.e., through December 31, 2002),
Services may estimate the number of
performances in accordance vvith the
Panel's formulation. While this is not
the perfect solution, it represents a
reasonable approximation of the number
of performances. And in those cases
where a Service believes the
formulation overestimates the use of the
sound recordings, it has the option of
actually counting the number of
performances and calculating the
royalties accordingly. Certainly, it
cannot be seriously argued that a
Service would be unduly burdened by
undertaking this task. Conversely, if
after accounting for each of the
performances in the programs which are
allowed to use the one performance per
hour estimate, the Service finds its
programming performs more sound
recordings than the approximation, a
Service benefits from use of the Panel's
methodology.

13. Discount for Promotion and Security
RIAA proposed a 25% discount to any

service that includes promotional and
security features beyond those required
under either the webcasting license or
the ephemeral recording license.
Because that proposal would exceed the
scope of the terms set forth in the law,
the Panel declined RIAA's invitation to
provide for such discounts within the
context of the statutory license. Report
at 110. It is clear that the Panel may
reject such a proposal, as it did here,
because the statutory license does not
expressly require that such a rate be
established. No party contested the
Panel's determination on this issue.
Therefore, the Register sees no reason to
question the Panel's decision.

14. Ephemeral Recordings for Services
Operating Under the Section 114
License

A transmitting organization entitled to
make transmissions of sound recordings
under the webcasting license may also
make a single ephemeral copy of each
work to facilitate the transmission under
an exemption in the law or it may make
multiple copies of these works pursuant
to a statutory license. See 17 U.S.C.
112(a) and (e), respectively. In addition
to setting rates and terms for the
webcasting license, the Panel in this
proceeding had the responsibility for
setting the rates for the ephemeral
recordings. The Office combined these
section 112 and section 114 proceedings
because the licenses are interrelated and

the beneficiaries of the license, just as
the users, are in most instances the same
for both the webcasting license and the
ephemeral recording license. However,
there is one group of users of the
ephemeral recording license that is
exempt from the digital performance
right—services which provide
transmissions to a business
establishment for use by the business
establishment within the normal course
of its business ("business establishment
services").33 17 U.S.C. 114(d)(1)(C)(iv).

During the proceeding, the Services
argued that these "ephemeral" copies
have no economic value apart from the
value of the performance they facilitate.
Webcasters Petition at 67; Broadcasters
Petition at 50. In support of this
position, the Services cite with approval
a Copyright Office Report which stated
that the Office found no rationale for
"the imposition of a royalty obligation
under a statutory license to make copies
that have no independent economic
value, and are made solely to enable
another use that is permitted under a
separate license." Report at 98, citing
U.S. Copyright Office, DMCA Section
104 Report at 114, fn 434 (August 200'I).
The Panel also contended that experts
on both sides took this view. Webcasters
Petition at 66, citing Jaffe W.D.T. 52-54;
Tr. at 6556; Tr. at 2632 (Nagle). Had
there been nothing more, the Panel
might have agreed with the Services and
adopted the Offiice's position. In
construing the statute, however, the
Panel found that Congress did not share
the Copyright Offiice's view. Instead, the
Panel found that Congress required that
a rate be set for the making of ephemeral
copies in accordance with the willing
buyer/willing seller standard.ss Report
at 98-99.

The Panel utilized the'same approach
in setting rates for the ephemeral

» Business establishment services deliver sound
recordings to business establishments for the
enjoyment of ths establishments'ustomers. Twa
such sorvices, AEI. Music Network Inc. and DMX
Music. Inc., participated in these proceedings.
These companies merged into a single company
during th'e course of this pmceeding. AEUDMX
provides music to more than t20,000 businesses.
including Pottery Barn, Absrcmmbie a Fitch. Red
Lobster, and Nordstrom. The rate setting process as
it pertains to the business establishment services is
discussed in Section IV.14.

"The Panel and the Services nate that the
Register has adopted a policy position regarding the
making of ephemeral recordings which attributes no
economic value to the making of such recordings
when "made solely to enable another uss that is
permitted under a separate compulsory license."
U.S. Copyright OBics. DMCA Section i04 Report at
144. fn.434. (August 200'I). This statement was
made in a different context and has no relevance
to the current proceeding. The task of the Register
in this proceeding is to determine whether the
Panel's determination is arbitrary or contrary to law
without regard to the OIBce's own views on haw
the law should read to implement policy objectives.

recording license as it had in setting the
rates for the webcasting license. Report
at 104. It first examined the 26 RIAA
agreements for evidence that market
participants paid a fee to make
ephemeral copies and how much they
paid. Of the 26 agreements, fifteen did
not contain any rate for the ephemeral
license and did not purport to convey
this right; two used a percentage of
overall revenues: eight used a
percentage (calculable to 10%) of the
performance royalty fees paid.. and one
paid a flat rate per use of the license for
a year (calculable to 8.8% of the
performance royalty fees paid). Id. From
this, the Panel identified a range of rates
between 8.8'/o and 10% of the
performance fees paid." It then chose to
place significant weight on the 8.8%
value because it was derived from the
information in the Yahoo! agreement to
which the Panel has given considerable
weight throughout this proceeding. Id.
However, the Panel did not rely solely
on the Yahoo! agreement in this
instance, choosing instead to give
minimal weight to the eight other
agreements that set the ephemeral rate
at 10% of the performance rate, and so
rounded the 8.8% value up to 9.0%, Id.
Both Webcasters and Broadcasters filed
Petitions to Modify in which they object
to the Panel's approach to setting the
ephemeral rate, They argue that the
evidence supports their position that the
ephemeral copies have no independent
economic value apart from the
performances they facilitate. In the
alternative, they maintain that the value
of the ephemeral copies is included in
the royalty fee For the performance of
the sound recording. Consequently, they
contend that the appropriate way to set
the ephemeral rate would be to
determine the economic value of the
ephemeral copies and reduce the
performance rate by that amount.
Webcasters Petition at 67; Broadcasters
Petition at 51.

Moreover, the Services disagree with
the Panel's use and analysis of the
voluntary agreements for setting this
rate. Specifically, they cite the lack of an
ephemeral rate in 15 of the 26
agreements, even though it is clear that
these recordings are necessary to
effectuate a performance, as evidence of
RIAA's view that the making of
ephemeral copies had only a de minimis

s Most of the original 26 license agreements did
not grant the right to make ephemeral copies, either
because ths Service did not realize it needed this
right or because the Service had assumed the
negotiated rate covered all rights needed to make
the digital transmissions. However. that trend did
not continue. Licenses that were renewed expressly
granted the right to make ephemeral copies for a
fse. Report at SS, fn 39.
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value. Broadcasters Petition at 52. For
this reason, vvebcasters and broad.casters
argue that RIAA placed little value ort
these copies and implicitly
acknowledged that the value of these
recordings is at best de minimis. They
then criticize the Panel's methodology,
asserting that the calculation of the
ephemeral rate based upon the rates
derived from the Yahoo! agreement for
a per performance model. totally
ignored the fact that Yahoo! agreed to
pay a flat fee once it began making
payments on a per performance basis,
without regard to the number of
performances. Webcasters Petition at 69;
Broadcasters Petition at 53. F:inally,
Webcasters object to any use of th.e non-
Yahoo! agreements in calculating this
rate because the Panel had already
found these agreements to be unrI:liable
for purposes of setting the marketplace
rates. Similarly, the Broadcasters
question the Panel's reliance on eight of
the agreements that it had rejected
earlier as "unreliable benchmarks." Id.
at 54.

The non-CPB, noncommercial
broadcasters adopt the objectiions to
ephemeral recording rate put forth by
the commercial broadcasters.
Noncommercial Broadcasters Petition at
11.

On the other hand, RIAA supports the
Panel's determination in general, noting
that the CARP relied primarily on the
Yahoo! agreement to calculate the
ephemeral rate for webcasters. It
maintains, however, that the !Panel
should have afforded the 25 voltuitary
agreements more weight and set the rate
at 10'Ya of the performance rai:e in
deference to the fact that many RIAA
licensees had agreed to a negotiated or
effective ephemeral rate of 10'Ye. RIAA
Reply at 68. RIAA also challenges the
Services'omplaints in general, n.oting
that in spite of all the objections to the
Panel's determination, the Services fail
to offer any evidence regarding an
alternative rate.

The Panel's approach in setting the
ephemeral rate was not arbitrary. It
calculated the rate based on the fees
Yahoo! actually paid to RIAA for the
right to make ephemeral reproductionts.
Use of the Yahoo! agreement for this
purpose was perfectly logical, anti
consistent with the general approach
taken by the Panel in determining rates
for webcasting. What causes concern,
however, is the Panel's reliance, even to
a small degree, on the ephemeral rates
set forth in eight of the 25 voluntary
agreements it had previously
repudiated. Such action is arbitrary
unless the Panel can offer a el!ear
explanation for its actions. It did:not do
so and, in fact, it stated that its review

of the 26 licenses "reveals an
inconsistent, rather than a consistent.
pattern." Repott at 100. Moreover, the
Pansrl conceded that these agreements
"do not represent evidence which
establishes RIAA's proposed rate." Id. a.t
104. Nevertheless, the Panel granted
"very modest effect" to those
agreenients which have ephemeral rate.
aroundi 10% to justify its decision to
round the 8.8% effective rate up to 9%.
Considering those agreements is clearly
arbitraity and, consequently, to the 'xtentthe!?anel gave any weight to'ny'icenseagreement other than the Yahoo!
agreement, it acted in an arbitr~
manner. Accordingly, the rate for the
ephemeral liceiase for licensees
operating under section 114 should be
set at 8.8% of the performance rate.

15. Minimum E'ees

The '.Panel established a minimum fee
of $500 for each licensee fot'se of the i

webca. ting license and the ephemeral
recording license. These rates are in line
with tbtose negotiated by RIAA and the
26 services with which it reached an
agreer.ent. The Panel deterrninied that 'iittAwould not have negotiated a
minimum fee that failed to cover at least
its administrative costs and the value of
access to al.l the works up to the cost of
the minimum fee. Report at 95. The
adoption of the $500 mininium',
however, is predicated on the adoption
of a per performance rate and not a
percentage-of-revenues. The Pa:nel
implied that had it decided to adopt a
percentage-of-revenue modiel, the
mi:nimum fee vrould have been more
substantial because the Panel would
have had to consider more carefully the
impact of start-up services with little
revenue. Report at &95.

Because the minimum rafe is
calculated to cover at least the
administrative costs of the t.opyirighjt
owners in adm:inistering thIr license and
access to the sound recordings, 'the'anelapplied the rate to all webcasting,
services and made iit payabte as, a nt3n-,
refundable advance against futttre 'oyaltyfees to be paid during that year,
duie upon the first monthly payment of
each year. Moreover, the Panel offei'ed
no proration of the fee, making it due in
full for any calendar year iri which 'a

service operates under the statutory
license. Report at 9~6.

RIAA objects to the low value for'he'inimumfee set by the Panel because
it f'ails to take into account the broad
range of rates established in the licenses
RhstA negotiated in the marketplace.'"

According to R!AA, a $5,000 trtinimum fee is
the typical amount paid by users in the
marketplace. without regard to whether the

Moreover, as a policy matter, RIAA
contends that use of the lowest value set
forth in a single agreement discourages
copyright owners from adopting 0 low
minimum fee in a sintgle instancei to
accommodate special circumstances for
a pattticular service. RIAA Petition at
44-45. Finally, RIAA fau.its the Panel for
just!!j'ying its cho:ice by comparing the
$500 minimum fee to the amount that
the Services pay the perftjtrmjng rIghty
organizations (PROs) uncier a blanket
license. RIAA rejects this rationale on
ttwo fronts. First, the minimum fee does
riot approxiruate the amounts that are
Paid to the PROs, and second, use of the i

musical works benchmark has been
found by'he CARP to be an
inappropriate measure for establishing
fees in this proceeding.

In response, Broadcasters fiirst note
that RIAA never disputecl the Pan.el's
understanding for the existence of a
tninimum fee, or claimed that a higher
f'ee is necessary to achieve the stated i

purposes of the minimum fee. Namely,
the minimum fee is mean.t to cover the
costs of itncremental licensing, i.ei, the
cost to the license administrator of
adding another licentie to the system
withiout regard to the number of
performances made by the Licensee, see
Webcasters PFFCL 'N 361, and access to
the entire repertoire of sound
recordings. Broadcasters 'Reply at 12-13;
Webcasters Reply at 52-53. Moreover,
they claim that t?te mininium fee is in
line with, the fees paid to the performing
rights organizations which can serve as
ai befichmark for the minimum because
"they serve the same ptn7oses that the
CARP identified .in setting the minimum
fees it'or the statutory licerise at issue.'i'roadcasters

Reply at 14; Webcasters
Repl at 52, 55. The Serv:ices, however,

3

o n t bl'indly accept the Panel's
rop sed fee, arguing first that the

r'ecor'd srlpports a much lower minimum ~

fee. They also strenuously object to
RIAA's request for a $5,0i)0 irtinimum,
arguing that such a high minimum
v'voujd be confiscatory for most users of
the 1!icenise, especially for those radio
stations that play little featured music.
Elroatdcasters Reply at 16;i Webcasters i

Reply at 56.
None of these arguments compel the

Librctrian to reject the proposed $!500
minimum. The Panel set a minimium,
rate to accomplish two purposes, and
r'tone'f the parties argue that the $500
fee fcdlls outside the "zone of i

reasonableness" for such rates. If
anything, the fee may be viewed as too
low, if one takes into account the

royaltites are paid on a percentage of revenue base
cr in accordance with a per performance metric.
PJAA Petition at 43.

JA-050!6
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minimum amounts paid to the
performing rights organizations for the
blanket license for performing musical
works. Together each Service must pay,
at the very least, a total of $673 to the
three performing rights organizations to
cover access to the musical works for
use over the Internet and the
incremental cost of licensing—the very
purposes for which the minimum fee is
being set in this proceeding.

Whether to utilize the musical works
benchmark was a decision for the Panel
and it chose not to do so. This approach
was not arbitrary. As it had done
throughout this proceeding, the Panel
could choose, as it did, to rely on
agreements negotiated in the
marketplace between willing buyers and
willing sellers. Moreover, the Panel
could propose any rate consistent with
the agreements so long as the proposed
rate would cover costs for administering
the license and access to the works.s'or

this reason, the Panel examined the
agreements offered into evidence by the
RIAA and chose the lowest value that
RIAA had accepted in a prior
agreement. It did so because it assumed
that an entity would not agree to a
minimum rate that would result in a
loss. Had RIAA truly believed that the
$500 minimum fee was inadequate to
cover at least the administrative costs
and the value of access, the Panel
reasoned that it would have required a
higher fee. This, approach is not
arbitrary and, consequently, the
proposed minimum fee is adopted for
the period covered by this proceeding.

16. Ephemeral Recordings for Business
Establishment Services ("BES")

a. Rates for use of the statutory
license. Business establishment services
are well-established businesses, which
have offered their services For many
years. Among the established businesses
in this group are AEI Music Network,
Inc..'0 DMX Music, Inc., Muzak, Inc.,
PlayNetwork, Inc. and Radio
Programming and Management Inc. Two
of the old guard, AEI and DMX, and one
new service, Music Choice, participated
in this proceeding. At an early stage of
this proceeding, but after filing a direct
case, Music Choice withdrew from the
proceeding.

" Had the Panel recommended a royalty based on
a percentagemf-revenues. its recommended
minimum fee also would have bad to serve the
function of ensuring that copyright owners receive
adequate compensation in cases where a service
makes substantial use of copyrighted works but
generates little or no revenue.

'" AEI and DMX were separate business entities
at the beginning of this proceeding. During the
course of this proceeding. they merged into a single
company.

Of the services offered by AEI and
DMX only those services that transmit
musical programs to their customers via
cabl(; or satellite in a digital format are
eligible for the ephemeral recording
license. The Panel referred to this aspect
of the business as the "broadcast
model" of the service. Through this
process, these services make hundreds
of thousands, if not millions, of copies
of the sound recordings. The law allows
these services to perform sound
recordings publicly by means of a
digital transmission under an exemption
in section 114.'9 However, Congress did
not exempt these services from
copyright liability when making copies
of these works in the normal course of
their business. Rather, Congress created
a statutory license to cover the making
of ephemeral recordings by these
services. In its proposed findings of fact
and conclusions of law, DMX and AEI
proposed a flat fee of $10,000 per year «
for each company for the making of
buffer and cache copies, but argued in
the alternative for a zero rate. See DMX/
AEI PFFCL 'jj 44. In support of the
alternative position, DMX/AEI argued
that Congress had only envisioned a
minimal rate to compensate the
copyright owners for the use of
ephemeral copies, It also cited the
Copyright Offiice's Section 104 DMCA
Study for the proposition that
ephemeral recordings have no
independent economic value apart from
its use to facilitate transmissions.
However, as RIAA points out, these
businesses have always paid for such
copies. Report at 115-116, citing RIAA
Reply to DMX/AEI PFFCL jjtjj 8-12.
RIAA asked that rate be set at 10% of
gross revenues with a minimum fee of
$50,000 a year and asked the Panel to

» Section 114(d)(1)(iv) provides that:
(d) Limitations on Exclusive Right.—

Notwithstanding the provisions of section 100(0)—
(1) Exempt transmissions and retransmission.—

The performance of a sound recording publicly by
means of a digital audio transmission, other than as
a part of an interactive service. is not an
infringement of section 105(0) if the performance is
part of—

(C) a transmission that comes within any of the
following categories-

(iv) a transmission to a business establishment for
uss in the ordinary course of its business: Provided.
That the business recipient does not retransmit the
transmission outside of its premises or the
inunediately surrounding vicinity. and that the
transmission does not exceed the second recording
performance complement. Nothing in this clause
shall limit the scope of the exemption. Nothing in
this clause shall limit the scope of the exemption
in Clause (ii).

'e At the beginning of this proceeding, DMX and
AEI each filed a separate direct cause in which each
company proposed a flat rate of 525.000 for each
year (prorated for the October-December 1998
period) covered by these proceedings for use of the
section 112 license. Knitte) W.D.T. 19i Troxel
W.D.T. 15,

refrain from setting rates tailored to the
needs of specific companies. RIAA
made the later request because AEI/
DMX asserted that its digital database is
already covered by preexisting licenses
and therefore, it does not need an
ephemeral license in order to make
these phonorecords. Consequently, AEI/
DMX asked the Panel to set a rate to
cover only the cache and buffer copies
it needed to facilitate its transmissions
and to exclude the value of the database
copies when setting the rate for the
ephemeral license. In fact, AEI/DMX
contends that it was arbitrary for the
Panel to set a rate "for all ephemeral
copies which may be utilized in the
operation of a broadcast service" when
it had received evidence for setting a
rate only for buffer and cache copies.
DMX/AEI Petition at 4. It also maintains
that the statute contemplates that the
Panel set rates according to the needs
and desires of the parties. Id. at 8-'l0.

RIAA disagreed with this approach,
asking the panel to establish a
technology-neutral rate to cover the
making of all copies that a business
establishment service may need to make
under the license. It also proposed that
the CARP rely on license agreements
between the copyright owners and
Business Establishment Services when
fashioning the appropriate rate and not
the 26 voluntary licenses considered
when setting the webcasting rates.

As an initial matter, the Panel had
first to decide which copies and how
many are covered by the ephemeral
recording license. This is a necessary
step in the process, because the
statutory license allows a transmitting
organization to make and retain no more
than a single phonorecord of a sound
recording, except as provided "under
the terms and conditions as negotiated
or arbitrated under the statutory
license." Section-by-section analysis of
the H.R. 2281 as passed by the United
States House of Representatives on
August 4, 1998, Committee Print, Serial
No. 6, 105th Cong., 2d Sess., p. 61.

Thus, the Panel considered and
ultimately rejected DMX/AEI's request
for a rate that only covered certain types
of ephemeral copies. It did so in large
part because it determined that Congress
had "intended to create blanket licenses
which would afford each licensee all the
rights necessary to operate such a
service," and noted that in this case,
that would include "the right to make
any and all ephemeral copies utilized in
a broadcast background music service."
Report at 118. This interpretation of the
law is consistent with the purpose of the
section 112 license.

In creating the ephemeral recording
license, Congress sought to provide a
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way for any licensee or business
establishment service to clear all the
reproduction rights involved in making
digital transmissions of sound
recordings under section 114. Congress
"intended (this provision) to faciljitate
efficient transmission technologies,
such as the use of phonorecorids
encoded for optimal performance at
different transmission rates or use of
different software programs to receive
the transmissions." H.R. Rep. No. 105-
796, at 90 (1998). These copies are
known as "ephemeral recordings." "The
term "ephemeral recording" is a term of
art referring to certain phonorecords
made for the purpose of facilitating
certain transinissions of sound
recordings, the reproduction of which
phonorecords is privileged by the
provisions of section 112." Id. Because
the purpose of the license is to facilitate
a lawful transmission of a sound
recording under a statutory licensie or
exemption, it would appear that the
license covers not only the first
reproduction of the sound recording on
a company's server. but also all
intermediate copies needed to faciilitate
the digital transmission of the sound
recording.

The mere fact that the license covers
different ephemeral recordings that may
be catalogued in different ways does n.ot
mean that a separate rate must be set for
each category. Had the record supported
different rates for different categories of
ephemeral recordings, or for different
types of business establishment
services, it is conceivable that the Panel
might have chosen to differentiate
among these categories or types of
businesses by assigning different rates to
each one." See also Order (dated July
16, 2001) (advising Panel that it could
set different rates for different business
models, provided that the record
supported such a decision). Whether
such an approach would have been
arbitrary would depend upon the
findings of the Panel in light of the
record evidence and, more importantly,
upon whether the proposed rates
covered the making of all ephemeral
copies needed to facilitate the digital
transmission of a sound recording under
the section 114 business to business
exemption.

The section 112 license is without
question for the benefit of all services
operating under the business to businiess
exemption and not just DMX/AEI, A
rate tailored only to meet the specific
needs of a single service would by its

" As RIAA points out. insufficient evidence
exited to support his approach and accommodate
DMX/AEI's pruposa. RIAA reply at 1!i. citing Panel
report at 118-10/9.

very nature be arbitrary if the rate Failed
to cover the ent:ire sicope of the license.
The fact that DMX/AEI has chosen to
licerlse the copies in its database
through' private agreement and use the
statutory license to cover the remaining i

ephiemeral copies would not relieve the
Panel of its responsibility to set rates for
all ephemeral copies which fall within
the scope of the license, including those
copies in a DMCA compliant database.
Othier business establishmeiit services
using a DMCA-compliant database exist
and may choose to meet their copyright
liability by operating under the statutory
license. See RIAL reply at 18; Report at
116. It is without question that such a
service may take advantage of the
statutory license without participating
in a CARP proce.ding.

Once these rates aire set, a Service can
either operate entirely under the
statutory license or, alternatively, the
Service may choose to make some
ephiemeral copiies under the statutory
license and others under a private
agreement. These choices, however,~
have no besiring, on the responsibility of
the Panel to est!iblish a iate, or a
schedu!ie of rates, that would allow a
Service to utilize the license to the full
extent of thie law.

In fashioning the rate„ the Panel
considered the arguments put fcirth by
the parldes and ultiinately rtjjectt.d
DMX/AZI's basic premise that Congress
haci contemplated a de niinj'mis rate, to
compensate for "leakage" (use of
ephemeral copies tci make pfionbrecbrdsi
for sale) and, its interpretation of what
it characterized as the Copyright Office'8
view that such copies have iio
independent economic value. This ~

decision was re,ached after examining
the statute and:its legisltttiv0 higtoryl and
fintiing nothing that directly supported
the "leakagie" theorj!,ez Moreover, the
Panel had already determined that its
resjponsibiliity was riot to give effect to
the Copyright Office's vtiew on )tow the
law should change. Instead, it
determined that its duty was "to follow
the ctnTent Congressional mandate set
forth in section 'I12[e)(4) and determine~
a separate rate for ejphemeral copies'ased

upon the willing buyer/willing
seljier standard. Report at 98-99. Thus,
the Panel rejected A%I/DMX's proposal
to set a low rate based upon its findi.ng
that these entities have always paid
substantial royalties to record
companies in excha,ngei for the use of itsi

complete catalcigue.. Report at 119.

'* RIAA supiports the Panel's determinatin.
notidng tha the legislative history makes clear that
the purp&oe of the license is "to create fir and i

efficient licensing mechanisms/'IAA Reply at 20,
citing H.it. Conf. Rep. 105-79ti at 7&j-80 (1998).

In a:ny case, the starting poiht fdr
setting the rates for the ephemeral
recording license as it applies to
business establishment services is the
statute. It provides that. as with thle rates
for the webcasting license, the rates
should be those that "most clearly
represent the fees that would have been
negotiated in the marlcetplace between a
willing buyer and a willing seller.~" 17~

U.S.C. 112 (e)(4). Thus, the Panel turned
to actual agreements that have been
negotiated in the marketplace to
discover how the market values these i

rights. As discussed previously, the use
of rates negotiated in the marketplace ~is

niot arbitrary. It elimiriates the need to
try to value specific economic,
competitive, and programming factors
because the parties would have already
accounted for these considerations
during the negotiation process and their
impact would be reflected in the
negotiated rates.

Both sides seem to agree with the
Panel's approach. RIAA had no
comp)aint with the Panel's use of
voluntarily negotiated licensels in settilng
the ephemeral rates for business
establishment services. Moreover, DMX/
AZI's own counsel acknowledged that
marketplace agreements were
ajpprcipriate benchmarks fior establishing
the rates for the rate for the section 11i2
license and conceded that thei
agreements relied upon were worl'hy of
consideration. Tr. 9577-78 (Sept. 12,
Zi001). Nevertheless, DMX/AEI did argue i

that the proposed rate constittites en i

undue financiial burden that thwaits
Congress'ntent to facilitate the
adoption of new technologies. DMX/AZI
Petition at 11.

The question is which agreemertts
should be considered when setting the
rates For the ephemeral reproductions.
Having found that the business
establishment services offer a
completeliy different type of service
from webcasting, the Panel rejecttjd
DMX/AEI's invitation to use the
ephemeral rates negotiated by the
webcastem. Report at 121, Instead, the
Panel opted to use the license,
agreements that had been negotiated,,
between individual record coi3ipa'nies'nd

background music services as as a
benchmark for setting the relevant
section 112 rates even though& in j omp
instances, the license conveyed some

's A background music service is a type of
Business Es!abiishment Service that complies and
delivers music to business establishments who play
the mu'sic for the enjoymeni, of their customers.
Among the license agr&Mments considered by the
Panel were those negotiated between the major
record ilabels and AEI. DMX. Muzak, Play bjetwork,
Inc.. and Raidio Pmgramming and Management bac.
Report at 123-12 1.
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rights to the licensee beyond the
reproduction and distribution of the
sound recording. The Panel was not
troubled by this observation, however,
because it found that in all cases the
right to copy and distribute the works
was by far the most important right for
which the licensee paid royalties.
Moreover, it noted that the rates did not
fluctuate through the year even when a
service altered its method for delivering
music. Thus, the Panel used the rates
reflected in these licenses to establish a
range of rates (10-15% of gross
proceeds) for consideration. See Report
at 117; see e.g., RIAA Reply to AEI/DMX
at 2. From this data, it found that
"background music companies and
record companies would agree to a .

royalty of at least 10% of gross
proceeds," and set the rate accordingly.
Report at 126.

RIAA agrees with the Panel's
approach, and that it was appropriate
for the Panel not to consider contracts
for ephemerals made in the course of
webcasting because these businesses are
not comparable with Business
Establishment Services, They serve
different customers and operate under
different economic business models
with different delivery methods. For
example, Business Establishment
Services make reproductions of sound
recordings and deliver them via cable or
satellite for use by the establishment for
the enjoyment of their customers. These
differences are further underscored by
transactions in the marketplace. RIAA
notes that within a single license with
one business entity, it negotiated a
separate rate for webcasting ephemeral
copies and a separate rate for ephemeral
copies used by the Business
Establishment Service. RIAA reply at
24-25. The fact that RIAA negotiated
separate rates for the making of
ephemeral recordings for different
services supports a finding that the
businesses are not comparable.
Therefore, it was not arbitrary for the
Panel to decline to consider the
ephemeral rates set forth in the licenses
between the webcasters and the record
companies when establishing a rate for
Business Establishment Services.

Moreover, an examination of the
record evidence clearly shows that the
10% of revenues rate set by the Panel is
not an arbitrary figure. RIAA Exhibits 9
DR, 10DR, 1'1 DR, 12 DR. 13 DR, 14 DR,
26 DR, 27 DR, 28 DR, 60-A DR, 66 DR-
X, Knittel Rebuttal Ex. 22; Knittel
W,D.T. 14-15. It represents the low end
of the range of rates set forth in the
agreements between the major record
labels and Business Establishment
Services. The fact that two agreements,
negotiated during a period of

uncertainty whether there was a legal
obligation to pay anything for the
satellite transmissions they covered,
refleot a lower rate does not change the
outcome. See Report at 124. As RIAA
points out, the rate in one of these
agreements was reset at a substantially
higher rate once the initial contract with
the lower rate expired. RIAA Reply to
AEI/DMX at 25, fn 25. Nor is there any
reason to reject the Panel's
determination, as DMX/AEI contends,
because the Panel failed to adjust for the
promotional value to the record
companies or bring these rates into line
with those set for Subscription Services
in the previous proceeding. As the Panel
stated on several occasions, it is
unnecessary to adjust a marketplace-
negotiated rate for the promotional
value that flows to the record companies
because that benefit would already be
reflected in the contract price, if it were
important to the parties.

Likewise, DMX/AEI's second premise
for rejecting the Panel's determination
must also be discarded. It argued that
the Panel set an arbitrarily high rate for
Business Establishment Services when
compared to the rate set for
Subscription Services in an earlier
proceeding, DMX/AEI Petition at 19-20.
As discussed in a previous section, see
section IV.3, rates set for Subscription
Services in a prior proceeding are just
not comparable to rates under
consideration in this proceeding.
Marketplace rates for making
reproductions of sound recordings for
use by a Business Establishment Service
have no established relationship to rates
set under a totally different standard for
the public performance of sound
recordings by Subscription Services.
There is no established nexus between
the industries, the marketplaces in
which they operate, or the rights for
which the rates are set. To make any
adjustments to the ephemeral rate based
on the rate for the digital performance
rate adopted for the Subscription
Services in a previous proceeding
would itself be patently arbitrary.

b. Minimum fee. The statute also
requires the Panel to set a minimum fee
for use of the license. Using the same
licenses, it determined that the
minimum fee should be $500 a year
based on its observation that most,
although not all, willing buyers have not
agreed to a fee approaching RIAA's
proposed rate of $50,000 a year and that
some agreements include no minimum
fee at alL Because there is no
discernable trend in the licenses, the
Panel chose to adopt the same fee it
proposed for the webcasting licenses
because it is calculated to cover at least
the administrative costs of the license.

RIAA argues that a $500 minimum is
too low and contradicts the record
evidence, citing the existence of
significantly higher rates in many of the
industry agreements and the lack of any
agreement with a minimum as low as
$500. RIAA Petition at 46-47. RIAA
further contends that the CARP by its
own reasoning should set a significantly
higher minimum fee where, as here, the
ephemeral rate is based on a percentage-
of-revenue model. Id. at 49. The
Copyright Owners are concerned that a
low minimum rate will increase "the
risk that a service, especially a new one,
will make a large number of ephemeral
copies and not generate revenues,
effectively giving the service a blanket
license for free." Id. Consequently, the
Copyright Owners ask the Librarian to
adopt their proposal and set the
minimum fee for use of the ephemeral
license at rate no lower than $50,000.

DMX/AEI objects to RIAA's request
for a higher minimum fee. It maintains
that RIAA requested rate is inconsistent
with record evidence, which establishes
that either DMX/AEI currently pays
[material redacted subject to a protective
order] in its direct licensing agreements
with the major labels for On-Premises
services or that it is disproportionately
high w'hen compared with the minimum
fees paid by other members of the
background music service industry.
DMX/AEI Reply at 7. Accordingly, AEI/
DMX urges the Librarian not to entertain
the RIAA's request.

An examination of the relevant
agreements reveals that almost all of
these agreements have a substantial
minimum fee for the making of
ephemeral recordings and that all of
those minimum fees are considerably
greater than the $500 minimum
proposed by the CARP. Consequently,
the Panel's decision to adopt a $500
minimum fee when no contract
considered by the Panel contained a
minimum fee as low as $500 is arbitrary.
The minimum fees in the agreements
before the CARP were by and large
significantly higher than the $500 fee
proposed by the CARP and should have
served as the guiding principle in
setting the minimum fee For the
Business Establishment Services,
especially in light of the Panel's earlier
observation that a percentage of revenue
fee requires the establishment of a
substantial minimum fee to offset the
risk that a start-up Service with little
revenue could operate without paying
adequate royalty fees for use of the
license. Moreover, RIAA notes that each
contract before the CARP was between
a Business Establishment Service and a
single record label. It then makes the
argument that "[i]f a business
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establishment service is willing to pay
a minimum fee [significantly higher
than the minimum fee proposed by the
Register] for access to just one label's
sound recordings, the value of the
blanket license to all copyrighted
recordings must be higher." RIAA
Petition at 46. Based on this evidence,
the Panel should have set the rninimurn
fee for the section 112 license as it
applies to Business Service
Establishments at a significantly highs.r
level, and it was arbitrary not to have
done so.

The Register notes that minimum fees
have been as low as $5,000 and as high
as the $50,000 minimum proposed by
RIAA. The purposes of the minimum
fee, however, are to cover the costs of
administration and insure an adequate
return to the copyright owners based
upon the value of the right with respect
to the overall fee for use of the license.
For these reasons, the Register proposes
a minimum fee of $10,000 per Licensee.
The fee is at the low end of the range
of negotiated minimum fees and is in
line with DMX/AEI's own valuation of
the license at $10,000 per year,
Admittedly this fee appears high when
compared with the minimum fee fi?r the
eligible nonsubscription services, but it
serves to balance the risk associated
with setting a statutory fee based upon
a percentage of revenues insteaid of a fee
that would charge a specific fee for each
reproduction.

17. Effective Period for Proposed Rates

The rates and terms proposed by the
parties were the same for each time
period under consideration by the
Panel. Consequently, the Panel
proposed, and the parties agreed, that
the same rates and terms would ap!ply
to both periods: (1) October 28, 19!98

(the effective date of the DMCA) thu ough
December 31, 2000; and (2) January 1,
2001, through December 31, 2002. The
Register finds that it was not arbitrary
for the Panel to propose the same rates
and terms for both periods under
consideration.

B. Terms
Sections 112(e)(4) and 114((f)(2)(B)

require that the CARP propose and the
Librarian adopt terms for administering
payment for the two statutory licenses.
The Panel stated that, as with rates, th!e
standard for setting these terms is what
the willing seller and the willing buyer
would have negotiated in the
marketplace. The Panel did not interpret
the standard to include necessarily
setting terms that "represent tihe
optimum alternative from the
standpoint of administrative
convenience and workability." It

reasoned that such considerations were
"not patt of the governing standard for
the '.Panel, nor [were they] a matter on
which [the Panel] would have either
record evidence or instit'utional
expertise." Consequ!ently, the Panel
made no determinat:ion pertaining to
administrative efficiency, choosing
instead to defer to the expertise of the
Librarian. Report at 129.

For the inost part, the,terms proposed
by t.'he Panel are those to wh.ich all
parties to the CARP proceed:ing have
agreed i:n negotiations. F,'or t]xis rpasqn,
the '.Panel accepted all terms on which
the parties agreed, finding that where
there was agreement, the terms raeet the
statutory standa!rd under which these
terms must be set. Moreover, the Panel
found that there was evidence in the
record to suippott adoption c!f most of
these terms.

T!he Register is skeptidal of thel
proposition that terrus negotiated by
parties in the context of,a CARP,
proceeding are necessatrtiy evidence 'of
terms that a willing buyI.r arid a vvilllng 'ellerwould have negottIate( in Ihe
marketplace. Especially when those
terms relate to aIdministi,ation of the
receipt and distribution of royaIIies by
collsctives that are artificial,(but
necessatp) creat:ions of the statutory
license process, rather than entities
likely tc! be created in art agreement
betvveen a copyright owner and a
licensee, the fiction that'hoge t&srms'eflect

the reality of the marketplace is
difficult to accept.

Not all of the terms recommended by
the Panel are terms that the iRegister
would have adopted if ber task were to
determi.ne the most reas!onable terms
governing payment!of royalties.
However, in light of the standard of
review, the .Register recommends
accepting the terms adopted by the
Panel except in the relatively few
instances where the Panel's decision
was either arbitrary or not feasible. See
Report at 12,9 ("we must defer to the
expertise of the Librarian the final
evaluation of th!e administrative
feasibility of terms which willing buyers
and willing sellers vvould agree to in
marketplace negotiations"). The
dis&iussiion that follows addresses, first,
the terms recom,merided. by the Panel
that one or more patties have asked the
Librarian to reject. Following that
discussion, the '.Register discusses those
terms recommended by the!Panel that,
although th!ey stre acceptable to the
pariies, she proposes to modify!or reject„
because they are arbitrary or contrary to
law.

1. Disputed Terms
The parties were unable to reach a

consensus with respect to two issues: (1)
Tge it&corporation of specific clefinitions
for the terms, "Affiliated," "AM/FM
streaming„" "Broadcaster," and "Non-
Pt'ibli&:;" and (2) the designation of an
agent for unaffiliated copyright owners.

a. Definitions. The Panel carefully
considered the utility of incorporating
the proposed terms for Affiliated,"
"AM/FM streaming," "Broadcaster,"
and "Non-public." It decided to reject
the webcasters" request to adopt the
d]sputed t'erms and definition.;, noting
that the terms were not applicable 'to the
rate structure ultimately adopt'ed by th'
Panel. The Patties have filed n'o

objection on this point and the; ReEIisteI
finds no reason to include a definition
of these terms in the regulatiottts.

Notwithstanding the Panel's decision
as to these terms, it did inaorporate
other terms that were necessary for the
administration of the license. The
proposed definitions for these
additi'onal terms are based upon
setbmissions from the parti.es made at
tbe Pa!nel's request. See,

Services'Iibmission

of. Definitionsl'Proposed
Defini.tions of the Recording Industry
A'ssociation of America, Inc. (Fjeb. 12,
2002),. Again, no party has filed an
objection to the Panel's decision to
propose additional terms the purpose of
which is make the regulatory framework
clearer and more f'unctional.

b. Designated Agent for Unaffiliated
Copyrigh Owners. Read literally,
section 114 appears to require that
Services pay the statutory royaltiei
dibrectly to each Copyright Owner. iAs a
practical inatter, it would be impractical
for a Service to identify. locate and pay
each individual Copyright Owner vvhose
works it performed. As a result, in the
administration of the predecessor
statut!ory l.icense for noninteractive
subscription services, a Collective was
appointedl to receive and distribute all,
royalties. The RIAA has served as the
Collective for the nonsubscription~
services.

In this proceeding, the Parties
props!sed and the CARP agreed to a
inodification of the single-collective
model. Licensees making tranfmissioi]s
of a public perforinancs of a sonnet
recording pursuant to the statutory
license in section 114 and/or inaking
ephemeral recordi.ngs of these wof]ks
under the statutory license in secti,on
1'12(e) would make all paymei'its owed.
under these licenses to the de. ignated
":Receiving Agent." 'e The Receivipg

ss A "Receiving Agent" is the agent &jesigrtated by
the Librarian of Congress thtongh the rate setting
process for the collection of the royalty fees from

JAW)51~0
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Agent would then make further
distribution of the royalty fees to the
two Designated Agents+a who would
then distribute the royalty fees among
the Copyright Owners and Performers in
accordance with the methodology set
forth in the regulations.

The CARP accepted the proposal of
the parties to designate a single
Receiving Agent, SoundExchange, in
order to maximize administrative
efficiencies for the Copyright Owners
and Performers, on the one hand, and
Licensees, on the other. SoundExchange
is a nonprofit organization formed by
RIAA for the purpose of administering
the sections 112 and 114 statutory
licenses. It has over 280 member
companies, affiliated with more than
2,000 record labels accounting for over
90% of the sound recordings lawfully
sold in the United States. W.D.T. at 4
(Rosen). SoundExchange is governed by
a board comprised of representatives of
Copyright Owners and Performers and,
under a recent reorganization, the
Copyright Owners and artists
representatives will have equal control
over the SoundExchange Board. AFM/
AFTRA PFFCL 'j( 6.

In addition to its role as a Receiving
Agent, the CARP accepted the Parties'roposalthat both SoundExchange and
Royalty Logic, Inc. ("RLI") serve as
Designated Agents. RLI is a for profit
subsidiary of Music Reports, Inc. and
was created to offer a competitive
alternative to SoundExchange. W,D.T. at
2 (Gertz). The purpose of having two
designated agents is to provide
Copyright Owners with the option of
electing to receive their royalty
distribution from either SoundExchange
or RLI. The Receiving Agent will
allocate royalties to the two Designated
Agents based on the Copyright Owner's
designation.as

However, the parties could not agree
on which Designated Agent would
distribute funds to Copyright Owners
who failed to make an election. The
Webcasters proposed that RU be named

the Licensees operating under ths sections 112 and
1t4 licenses.

vs A "Designated Agent" is an agent designated by
the Librarian of Congress thmugh the same rate
setting process who receives myalty fees paid for
use of the statutory licenses fmm the Receiving
Agent and makes further distributions of these fees
to Copyright Owners and Performers.

"The Register is skeptical of the benefit of this
two-tier structure, which adds expense and
administrative burdens to a pmcess the purpose of
which is to make prompt, efficient and fair
payments of royalties to Copyright Owners and
Performers with a minimum of expense. However.
the Register cannot say that the Panel's decision,
presumably based on the conclusion that
competition among Designated Agents will result in
better service to Copyright Owners and Performers,
is arbitrary.

the agent for unaffiliated Copyright
Owners. but Copyright Owners and
Performers asked the Panel to designate
Sound(Exchange as the agent for those
copyright owners.

After carefully considering the role of
the Designated Agent for unaffiliated
copyright owners and the record
evidence, the Panel made a
determination to name SoundExchange
as the Designated Agent for those
copyright owners who fail to expressly
designate either SoundExchange or RLI
as their agent to receive and distribute
royalties on their behalf. The primary
reason for this designation was the
preference expressed by the Copyright
Owners and the Performers. The Panel
reasoned that the Services had no real
stake in deciding this issue because
their responsibilities and direct interest
end with the payment of the royalty fees
to the Receiving Agent. Moreover, AFM
and AFTRA, which represent artists
who are among the beneficiaries of the
license, expressed a strong preference
for the designation of SoundExchange as
the agent in these instances. The
Copyright Owners made this choice
based on the non-profit status of
SoundExchange, its experience with
royalty payments, and the fact that
SoundExchange has agreed to a
reorganization that gives artists
substantial control over its operations.
The Panel agreed with the reasons
articulated by the Copyright Owners
and Performers and found that the
probable outcome of a marketplace
negotiation would have been the
selection of SoundExchange.

Broadcasters contest the Panel's
decision to designate SoundExchange as
the agent for unaffiliated copyright
owners. They assert that there is no
record evidence to support the Panel's
observation that this was the inevitable
outcome of marketplace negotiations, in
spite of the actual requests made by
Copyright Owners who participated in
this proceeding. Broadcasters Petition at
59-60.

The Copyright Owners and
Performers disagree, and assert that
unlike the Licensees whose only
concern is whom to pay and when,
copyright owners and performers have a
vital interest in how their royalty fees
are collected and distributed and have
expressed a strong preference for
SoundExchange as the designated agent.
See RIAA Reply at 81; AFM/AFTRA
Reply at 2. Certainly, Performers believe
that SoundExchange will make fair and
equitable distributions and not deduct
additional costs beyond those necessary
costs incurred to effectuate a
distribution. AFM/AFTRA Reply at 2-3
("SoundExchange is subject to the joint

and equal control of copyright owner
and performer representatives with an
interest in maintaining an efficient
operation that will distribute the
maximum possible license fees, that
SoundExchange is a nonprofit
organization so that no copyright
owner's or artist's royalty share will be
diminished by anything other than
necessary distribution costs, and that
SoundExchange is experienced and has
demonstrated its commitment to
identifying, finding and paying
performers during its distribution of
Section 114 and 112 subscription
service statutory license fees."); see also
RIAA Reply at 83.

The CARP's decision to designate
SoundExchange as the agent for
unaffiliated copyright owners is fully
supported by the record evidence and,
consequently, it is not arbitrary. First,
the fact that Copyright Owners and
Performers commend SoundExchange to
the Panel is direct evidence of their
preference for a non-profit organization
that has already invested heavily in a
system designed to locate and pay
Copyright owners and Performers. It
would be arbitrary to ignore their
wishes where, in fact, the alternative
agent represents primarily broadcasters,
television stations, and other
Licensees—not Licensors. See AFM/
AFTRA PFFCL concerning terms 'lj 13.
Second, SoundExchange is a non-profit
collective that will deduct only
necessary distribution costs. On the
other hand, RLI, the entity competing
for the agency designation, is a for-profit
organization whose acknowledged goal
is to make a profit. In fact, RLI has
suggested that it needs the designation
from the CARP in order to generate
enough revenues to make it worthwhile
to take on the role of an agent for
purposes of making distributions of
statutory license royalty fees. See
Services Proposed Findings (12/18/01)
at 'll 16. In addition, RLI has been unable
to say just how much it expects to
deduct as reasonable costs, making it
impossible to ascertain whether
designation of RLI would be in the best
interest of the unaffiliated copyright
owners. Third, Performers and
Copyright Owners have a direct
governance role in the operation of
SoundExchange, thereby insuring their
interests are not neglected or
overshadowed by the interests of the
agent. AFM/AFTRA Reply at 4; AFM/
AFTRA PFFCL concerning terms jj 6.
Performers have expressed strong
concerns about the designation of an
agent who has no mechanism or
apparent interest in providing the
Copyright Owners and Performers with
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a means to voice their concerns. Seie
AFM/AFTRA PFFCL concerning terms
'jl 9 (noting that designation of IU.I as tb.e
agent for unaffiliated copyright owners
would have the undesirable effect of
forcing these non-members "into aa
agency relationship with an entity that
not only is not governed by Copyright
Owners and Performers, but also is not
even required to obtain their guidance
and input regarding policies, procedures
or distribution methodologies." ).

For all the foregoing reasons, the
Register concludes that the CARP was
not arbitrary in designating
SoundExchange as the agent for
unaffiliated copyright owners. !Of the
four factors considered by the Panel,
each weighs in favor of SoundExchange.
Of course, any Copyright Owner or
Performer can affirmatively choose RLI
to act on its behalf as a Designated
Agent.

c. Gross proceeds. As discussed
earlier, the Panel proposed the adoption
of a rate for Business Establisluaent
Services making ephemeral recordiags
under section 112 at 10% of gross
proceeds. The Panel recognized the
necessity of also formulating a
definition of "gross proceeds" in order
to make the rate workable. To meet. this
need, it opted to incorporate, with
minor modifications to accommodate
the section 112 license, the definiti,oa
used in many of the background music
agreements even though the definition
is less than clear on its face as to what
constitutes gross proceeds. The lack of
specificity, however, did not trouble th.e
Panel because it expected the parties to
adopt the understandings within the
industry developed during the normal
course of dealings.

RIAA does not share the Panel's view.
It objects to the proposed definitio&a of
"gross proceeds," arguing that the
provision fails utterly to define the terra
in any meaningful way. It also contends
that it is arbitrary to rely on industry
practices to flesh out the industry's
understanding of the term when no
record evidence exists about these
practices. To remedy this situa.tion,
RIAA proposes that the Librari.an aidopt
the definition of "gross proceeds" for a
Business Establishment Service that is
set forth in the agreement between
SoundExchange and MusicMusicMusic
("MMM"). RIAA Exhibit No. 60A. RIAA
asserts that this is the only record
evidence on this point. RIAA petition at
52-54.

DMX/AEI rejects RIAA's suggestion
that the Librarian adopt a definitiqin
from an agreement with MMMI, "an
unsophisticated licensee, who by its
own admission is unlikely to pay any
significant royalties pursuant to the

agreement." DMX/AEI Reply at 3.,

RIAA's proposed definition qf "gross
proceeds" would include fee$ generated
by equipmen.t rental, maintenance
&iervi.ces, advertising of all kinds, and
revenues payable to a licensee from any
sourice in connection with the licensee's

!

background musiic service. Id. at 5.
DMXJAEI arises that such a definition
i.s utterly contrary to the normal practice i

of using proceeds derived solely from
the delivery of copyrighted sound
recordings to business establishments.

As a general principle, terr&hs

pertaining to a statutory license must be
defined with specificity. At first blush,
tire proposed definition of "gross!
Iproceeds" does not appear to meet thiis
standard., merely reci.ting that a Business,
IEstaiblishment Service must pay a sum
equsil to ten Ipercent of the licensee's
yoss proceeds derived from use of the
:musical programs that are attributablie to
icopyrighted recordings. However,
record e vidence suggests the defiaition
may be as simple as the CARP's
icharacterization of the term. '.Barry
Knittel,ar in discussing the promotional
funcls establi,shed for the benefit of tb.e
record companies from gross proiceedls,
,stated that the money placed into these
accciunt!'omes from the company's
gross revenues, and t.hat these revenues
are generated from al!I the bil(ings for
music. Tr. 8384 (Knittel), This statement
suggests that the determination of what
con&ititu'tes "gross revenues"! is n!ot a!

mystery and that it i. merely the amount
the )Business Establishment Ierv&Ices

receive (rom the!Ir customers for use of
the mus:ic. This approach, hdweter, !

does not necessarily appear to capture
in-kind payments of goods, See 'dvertisingor other similar payments
for use of the license. Se: Ria'&A Petition
at 54.

Consequently, the RegisterI proposks
to expand on the CARP's apgroabh ahd
ado)pt a definition of "gross proceeds"
which clarifies that "gross piocesds'hall

includie all fees and pa)rme&hts (&rom!

any source, including those ruad'e in'ind,derived from tlhe use of
copyrighted sound recordings to'acilitatethe transmission of the sound
recording pursuant to the section 112
license. See RIAA Exhibit No. 60A DR.
(Second. Webcasting Performance and
Webcasfing and Business Establishment
Epb.emeral Recording Licensee
Agreement). The Register fin'.ds i'

neciessary to expand upon the proposed
definition to avoid any confusion on
this point and not as a raean's to 'capture I

additional reveriue streams &I&ot
'

Barry Kniuek formerly President of AEI Music
Markets—Worldwide is now DMX/AEI'e Senior
Vice Pres!den& of Business Affairs Wiodd&i«ide.

i

contempla).ed by tb.e Pa.nel or by the
pa&ties to such agreements.! Because the
reoord ifails to enumerate the types of
revenue that may be received in kind,
the Register finds it unwise to include
even aa illustrative list when there iis

little evidence of what specific types of
reyentles should be considered in the
calculation of "gross proceeds." Thus,
the definition of "gross proceeds" shall
be as follows:

"Gross proceeds" shall:mean all fees and
pa&/ments. ir&eluding those made in kina&I,

received froh& any source before, during or
after the License term which ate derived from
the use of copyrighted soru&d recordings
pursuant to 17 U.S.C. 112(e) for the sole
purpose/ of fI&cilitating a transmission tq the
pulblic a performance of a sound recording
un'der the li!mitation on the exiclusive rights
specified in section 114(d)(1)(C)(iv).

2. Terms Not Disputed by the Parties

a. Lirraitaii on of Iiabi'lit)r. One of the
terms Iprop'iosed by the Parties a&ad

adopted by the CARP was that "A
Designatecl Agent shall have no liability
for payments made in accopdarjce tvith,
this subsection with respeqt to,disIIute&
between or among recipients." The,
Parties explained that the purpose pf
this provision was to "mak[e] clear, thaI;
so long as a Designated Agent compiles
with the requirements adopted'by t,he',
Copyright Office for distributing
royalties, then a beneficiary of statutory
royalties cjmnot sue such I)esiIInatsd
Agent for payments made in accortlance
with Copyright Office regu)atiqns. tawny

dispute among rec;ipients should be
resolved among themselvea."

The Register understand's the desire bf
SqundExcJtange and RLI to insulate
themselveis from liability in cases where
Copyr:ight Ow&xers or Performers dispute
the Designated Agent's allocation of
royalties. The Copyright Office's
e&aIperiIeace with distribution
proceedings fair the statutory licenses ficr

wlhich! royf&lties are initially paid tr& the
CepyrlghtiOffice provides ~pie
evidence that individual cppyr!ight
owneris and performers oftien belie&re

th!ey aire bping paid less than their fair
share of statutiory license royalties, andI

it is natural for a Designated Agent to
wish to avoid having to defenf against
such claims.

Moreover, as has becoma~ apParent i&i

the crturse of the pending rulemaktng
p~ocearding relating to notice apd
recordkeeping for the use ~)f sound
recorclings under the statutory licenses,
the inforraation that Liicen'sees'will be '&!'ovipingto the Designated Agents
about which (and how ma:ny) sound
recordings they have performed will be
far from perfe:t, and the Designated
Agents necessarily will have to make,
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difficult judgments in determining how
to allocate royalties. If the Designated
Agents had comprehensive information
identifying each and every performance
transmitted by a Licensee, and each and
every Copyright Owner and Performer
for each performance, in theory they
could pay each Copyright Owner and
Performer his or her precise share of
royalties. In the real world—or at least
for the remainder of the period for
which this proceeding is setting rates
and terms—some Copyright Owners and
Performers inevitably will receive less
than their precise share of the royalty
pool, and others will receive more than
their precise share. The Designated
Agents should not be held to an
impossibly high standard of care.

Unfortunately, neither the CARP nor
the Librarian have the power to excuse
a Designated Agent (or, for that matter.
anyone else) from liability for a breach
of a legal obligation. If a Designated
Agent has in fact wrongfully withheld
or underpaid royalties to a Copyright
Owner or Performer, the law may
provide a remedy to the Copyright
Owner or Performer.

Although the Librarian cannot excuse
the Designated Agents from potential
liability, he can adopt terms that
provide a mechanism that will make
claims by disgruntled Copyright Owners
or Performers less likely, or at least less
viable. The Register therefore
recommends that in place of the ultra
vires provision excusing the Designated
Agents from any liability, the Librarian
provide that the Designated Agents must
submit to the Copyright Office a
detailed description of their
methodology for distributing royalty
payments to nonmembers. This
information will be made available to
the public, and any Copyright Owner or
Performer who believes the
methodology is unfair will have an
opportunity to raise an objection with
the Designated Agent prior to the
distribution, thereby giving the
Designated Agent the opportunity to
address the problem before the
Copyright Owner or Performer has
suffered any alleged harm. This
provision is modeled on a provision
proposed by the parties to the previous
CARP proceeding to establish rates and
terms for noninteractive subscription
services under section 114. See
proposed 37 CFR 260.3(e), in Notice of
Proposed Rulemaking, Determination of
Reasonable Rates and Terms for the
Public Performance of Sound

Recordings, 66 FR 38226, 38228 (July
23 2001) 4a

The Register also proposes that the
Librarian adopt a term that provides a
Designated Agent with an optional
mechanism pursuant to which the
Designated Agent may request that the
Register provide a written opinion
stating whether the Agent's
methodology for distributing royalty
payments to nonmembers meets the
requirements of the terms for
distribution set forth in the
implementing regulations. Although
such an opinion by the Register would
not be binding on a court evaluating a
claim against a Designated Agent, it can
be assumed that a court would find the
opinion of the Register persuasive.

The Register anticipates that under
this scheme, a Designated Agent that
acts conscientiously and in good faith in
the distribution of royalties will not be
found liable to a Copyright Owner or
Performer who is dissatisfied with his or
her share of the distribution.

b. Deductions from Royalties for
Designated Agent's Costs. The parties
had proposed, and the CARP agreed,
that Designated Agents be permitted to
deduct from the royalties paid to
Copyright Owners and Performers
"reasonable costs incurred in the
licensing, collection and distribution of
the royalties paid by Licensees * * *

and a reasonable charge for
administration." The Register
recommends that the provision
permitting deductions for costs incurred
in licensing be removed from this
provision. See fl 261.4(i). Although a
Designated Agent may happen to engage
in licensing activities, licensing per se is
not among the responsibilities of a
Designated Agent under the terms of the
statutory license. The purpose of the
Designated Agent is to receive and
distribute the statutory royalty fees.
There is no justification for permitting
a Designated Agent to deduct costs
incurred in licensing activity from the
statutory royalties. and the CARP's
acquiescence in this term was therefore
arbitrary.

There was also a suggestion in
testimony presented to the CARP that it
would be proper for a Designated Agent
to deduct Rom statutory royalties its
costs incurred as a participant in a
CARP proceeding. Tr. 11891-11893
(Williams). Nothing in fl 261.4(i),
including the references to "reasonable
costs incurred in the collection and
distribution of the royalties paid by
Licensees," can properly be construed

'4 A similar pmvision is recommended with
respect to the methodology for allocating royalties
among Designated Agents.

as permitting a Designated Agent to
deduct from the royalty pool any costs
of participating in a CARP proceeding.
Such activity is beyond the scope of
collection and distribution of royalties.
Of course, Copyright Owners and
Performers may enter into agreements
with a Designated Agent permitting
such deductions, but a Designated
Agent may not make such deductions
from royalties due to unaffiliated
Copyright Owners and Performers or
those who have simply designated a
Designated Agent without specifically
agreeing to permit such deductions.4e

c. Ephemera) Recording. The Register
recommends that a definition of
"Ephemeral Recording" be added to the
definitions, This definition incorporates
by reference the requirements set forth
in section 112(e).

In a related provision, the Register has
harmonized the language of Q 261.3(b)
and (c) and makes clear that
beneficiaries of the statutory license for
ephemeral recordings may make any
number of ephemeral recordings so long
as they are made for the sole purpose of
facilitating the statutory licensees
permitted transmissions of
performances of sound recordings. The
regulatory text proposed by the parties
and accepted by the Panel provided that
for Business Establishment Services, the
section 112 royalty shall be paid "fflor
the making of unlimited numbers of
ephemeral recordings in the operation
of broadcast services pursuant to the
Business Establishment exemption
contained in 17 U.S.C. 114(d)(1)(C)(iv),"
(emphasis added), but that for
webcasters, the section 112 royalty shall
be paid "(fjor the making of all
ephemeral recordings required to
facilitate their internet transmissions."

A literal reading of section 112(e)
might lead to the conclusion that the
ephemeral recording statutory license
permits only the making of a single
ephemeral recording, but the statute
qualifies that provision by stating
"(unless the terms and conditions of the
statutory license allow for more)," and
the legislative history makes clear that
the terms established by the Librarian in
this proceeding may include terms
permitting the making of additional

4s The Register is also troubled by the parties
permitting a Designated Agent to deduct "a
reasonable charge for administration" which is
included "to permit a for-profit Designated Agent
to maLe a reasonable profit on royalty collection
and distribution on top of the diroct expenses that
may be incurred in licensing, collection and
distribution." Appendix B, p. B-13. But in light of
the parties'cceptance and the CARP's adoption of
a procedure permitting multiple Designated Agents,
including a for-profit Designated Agent, the Register
reluctantly cannot conclude that the provision is
arbitrary.

JA-0513
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ephemeral recordings. H.R.Rep. 106-
796, at 89. Therefore, it is appropriate
that the terms make clear that statutory
licensees may make more than one
ephemeral recording to accomplish the
purposes of the statutory license.

The reference to "all" ephemeral
recordings "required" to facilitate
webcasters" transmissions, and the
reference to "unlimited" recordings for
Business Establishment Services"
"operation", are arguably inconsistent
with each other and somewhat
ambiguous. To clarify that the scope of
the section 112 statutory license is
similar for both types of service, and to
more accurately reflect the appropriate
scope of that license. the Register
recommends that the regulatorsr
language provide, in the case of
webcasters, "(flo the making of any
number of ephemeral recordings to
facilitate the Internet transmission of a
sound recording," and in the case of
Business Establishment Services, "[flor
the making of any number of ephemeral
recordings in the operation of zi service
pursuant to the Business Establishment
exemption." (Emphasis added).

d. Definition of "Listener". The
definitions of "Aggregate Tuning
Hours" and "Performance" both inclucle
references to a "listener" or to
"listeners." It is not clear from the text
of these definitions whether each person
who is hearing a performance is a
"listener" even if all the persons hearing
the performance are listening to the
same machine or device (e.g., two or
more persons listening to a performance
rendered on a single computer). Clearly
the intent is that all persons listening to
a performance on a single machine or
device constitute, collectively, a single
"listener," because "listener" is used
here to assist in defining what
constitutes a single performance.
Indeed, it would be difficult to
implement an interpretation that
counted all individuals in such
circumstances as separate "listeners."
Accordingly, the Register recommends
including a definition that provides that
if more than one person are listening to
a transmission made to a single machine
or device, those persons collectively
constitute a single listener.

e. Timing of Payment by Receiving
Agent to Designated Agent. The terms
proposed by the Parties and accepted by
the CARP included a provision
requiring that the Receiving Agent pay
a Designated Agent its share of any
royalty payments received from a
Licensee within 20 days after the day on
which the Licensee's payment is due.
While the Register recognizes that such
a provision would, in principle, be
unobjectionable, she concludes that

under current conditions it is
adm:inistratively unfeasible.

As the parties recognized in their
commentary on this provision, "The
parties do nat know either the payment
methodology that will be used to
calculate: royalties or the types of
information that will be reported by
Licensees. Such determinations cannot
be m,ade before tire conclusion of this
proceeding and the Notice and
Recardkeeping Proceeding." Appendix
B, p. B-10. Blowever, they assumed that
the Iteceiving Agent and the Designated,
Agent could agree on a "reasonable
allocation method" even in the absence
of any firm d.ata.

The Register is skeptical It. is
apparent at this point in the irulemakiing
on notice and recordkeeping that
obtaining accurate reports ofLicensees'se

of sound recordings will,be diffiault„
parti.cularly during the first fsw months.
Moreover, the initial reports of use will
require reporting on less,than a inonthly,
basis, making it impossible iti many
:instances for the Receiving Agent to
make any determinatdon whsstsoever as
to a Designated Agent's allocated share
enduring at least the first month or two in
which royalties are paid. Reports on,
past use of sound recordlings (i.e., from
iOctober 28, 1998, to the present) will
present an even smore

forimi@able'challenge.

It is difficsult tb imlagirte that
20 days after the Receiving Agent has
received the first royalty payments from
Licensees, the Receiving Agent and the
Designated Agent will have any relia'ble i

information from which they can
ascertain how the proceeds should be
allocated. The Register therefore
recommend: that ths praposed
requirement that payment be made
within 20 dksys of the day on which the
Licenses's payment,is due be replaced
by a requirement that the payment be
made "as expedi.tiously as is reasonably
pos. ibis," a more flexible term that
recognizes the difficulty in establishing
a specific deadline. The Register
cautions that during the first few
months of olperation of the system of
reporting and or royalty payment,
"expeditious" payment under the
circumstances may be a matter of many,
weeks, if not month...

It can reasonalbly be expected that for
future periods governed by future
CARPs or negotiatedl agreements, mare
stringent requirements of prompt
payment will be appropriate. But it
must be recognized that in this initial.
transitional period, delays will bie
inevitable.

f. Allocati'on of Royalties among
Designated.Agents and Among
Copyright Cswners a.nd F,'erformels. T'e
terms proposed by the Parties and

accepted by the Panel provide that the
Receiving Agent allocate royalty
payments to Designated Agents "on a
reasonable basis to be agreed akonj,* thsl
Receiving Agent arid the Designated
Agents," and that the Designated Agents
distribute royalty payments "on a
reasonable basis that values all
pet formanres by a Licensee equally."
The Panel accepted these terms, but
observed that a "determination of how
royalty payments should be apportioned
be'tween th.e Designated Agents cannot i

be made until the parties know the rate
structure adopted by the CARP (in the
first instance) and the Librari& of
Cangress (on review) and the outcome
of the Notice and Recoidkeeping
Proceeding." Appendix B, at p. B-IO,
Similarly, the Panel remarked that "The
teims do not specifically provide how a
Designated Agent should allocate
royalties among parties entitled to ~

receive such royalties because such
allocation will depend upon the rate
structure adopted by the CARP (in the ~

first instance) and by the Librarian of
Cangress (on review) and may be
affected by the types of reporting
requirements that are adopted lby the
Copyright sOffice in the Notice and
Record-keeping Proceeding for eligible
nonsu'bscrlption transmissions and
btslsin6ss establishment services." Id., p.
B~12.

,'he

Register recommends thlat the
provisions for allocation of royalty
payments among Designated Agents and
for allocation of royaltlies among parties
entitled to receive such royalties be
clarified, raaking explicit the
relationship between the notice and
recordkeeping regulations and the
allocation of royalfies. Each ofithese
provisions shatuld provide that the
method of allocation shall be based
upon the information provided by the ~

Licensee pursuant to the regulations
gaverning records of use of
performances.

The Register has some trepiclation
about the provision in $ 261.4(a),
proposed by the Parties and
recommended by the CARP, that
provides that apportionment among
Designated Agents "shall be made on a
reasonable basis that uses a
methodology that values all
performances equally and is agreed
upon among the Receiving Agent and
the Designated Agents." (Emphasis
added). The regulation does not provicle
what happens in the event tha& thy
Rszceiving Agent and the Designated
Agents cannot, agree on an allocation
methodology. One could recommend a

provision that gives th.e ultimate
dkzcisionmaking power to one of thss

parties or to a third party, but Instead,,
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the Register proposes the addition of
ti 261.4(1), which would simply provide
that in the event of a stalemate, "either
the Receiving Agent or a Designated
Agent may seek the assistance of the
Copyright Office in resolving the
dispute."

g. Choice of Designated Agent by
Performers. A literal reading of the
terms recommended by the Panel would
permit a Copyright Owner to select the
Designated Agent of its choice, but
would require a Performer to accept the
Designated Agent selected by the
Copyright Owner; and the Panel's report
appears to agree with this interpretation.
Report at 132. However, the Report does
not articulate any reason for the
decision to deprive Performers of the
same right to choose that is given to
Copyright Owners, and the commentary
in Appendix B is silent as well.

As the Panel acknowledged,
"Copyright owners and performers, on
the other hand, have a direct and vital
interest in who distributes royalties to
them and how that entity operates"
Report at 132 (emphasis added). The
Register agrees. It was arbitrary to
permit Copyright Owners to make an
election that Performers are not
permitted to make. The Register can
conceive of no reason why Performers
should not be given the same choice.
Accordingly, the Register recommends
that I't 261.4 be amended to provide that
a Copyright Owner or a Performer may
make such an election. See tl 261.4(c) of
the recommended regulatory text.

The Register has also inserted a
housekeeping amendment to provide
that for administrative convenience, a
Copyright Owner's or Performer's
designation of a Designated Agent shall
not be effective until 30 days have
passed.

h. Performers'ight to Audit. The
terms proposed by the Parties and
accepted by the CARP provided that a
Copyright Owner may conduct an audit
of a Designated Agent. These provisions
also include safeguards to ensure that a
Designated Agent is not subjected to
more than one audit in a calendar year.

However, the terms do not provide
that Performers have a similar right to
conduct an audit of a Designated Agent,
despite the fact that Performers, like
Copyright Owners, depend upon the
Designated Agent to make fair and
timely royalty payments. The Parties'ommentaryin Appendix B states that
audit rights are limited to Copyright
Owners "rather than the entire universe

of Copyright Owners and Performers,
which could number in the tens of
thousands," Appendix B at p. B-24. The
commentary suggests that it would be
impracticable for a Designated Agent to
be subject to audit from individual
Performers. Apart from reproducing the
Parties'ommentary, the Panel offered
no observations on this point.

The Register fails to understand how
it would be "impracticable" to permit
Performers, who depend on a
Designated Agent for their royalty
payments, to initiate an audit of the
Designated Agent when the Copyright
Owners may do so. The Designated
Agent is given sufficient protection by
virtue of the provision that it can be
subject to only a single audit in a
calendar year, by the provision that the
party requesting the audit must bear the
presumably considerable costs of the
audit, and by the provision that any
audit "shall be binding on all Copyright
Owners and Performers." so The
Register, therefore, recommends that the
audit provisions be amended to permit
not only Copyright Owners, but also
Performers, to initiate an audit.

i. Effective date. Section 114(fl(4)(C)
states that payments in arrears for the
performance of sound recordings prior
to the setting of a royalty rate are due
on a date certain in the month following
the month in which the rate is set. The
effective date of the rates, however, is
not necessarily the date of publication
in the Federal Register. The Librarian
has often set the effective date of a rate
several months after the initial
announcement of the decision. See
Determination of Reasonable Rates and
Terms for Subscription Services, 63 FR
25394 (May 8, 1998) (setting the
effective date for the rate for
subscription services three weeks after
the date of publication of the final order
in the Federal Register); Rate
Adjustment for the Satellite Carrier
Compulsory License, 62 FR 55742
(October 28, 1997) (announcing an
effective date of January 1, 1998, set to
coincide with the next filing period of
the statements of account).

Section 802(g) provides that the
effective date of the new rates is "as set
forth in the decision." 17 U.S.C. 802(g).
The Register has interpreted the term
"decision" to mean the decision of the

se lt is noteworthy that although the Parties were
unwilling to give Performers a right to initiate an
audit. they did not hesitate to pmvide that
Performers will be bound by an audit initiated by
a Copyright Owner.

Librarian. since section 802(g) only
refers to the decision of the Librarian.
Thus, this provision has been
interpreted as providing the Librarian
with discretion in setting the effective
date. Moreover, the courts have held
that an agency normally retains
considerable discretion to choose an
effective date, where, as here, the statute
authorizing agency action fails to
specify a timetable for effectiveness of
decisions. RIAA v. CRT, 662 F.2d. 1, '14

(D.C. Cir. 1981).
In setting an effective date, the

Register has considered the impact of
the rate on the Licensees and the
administrative burden on the Office in
promulgating regulations to insure
effective administration of the license.
Clearly, there will be a burden on many
Licensees who, by law, are required to
make full payment of all royalties owed
for transmissions made since the
effective date of the DMCA, October 28,
1998. on or before the 20th day of the
month next succeeding the month in
which the royalty rate is set. Moreover,
the Copyright Office is in the midst of
promulgating rules governing records of
use that will be used to make
distribution of royalty fees in
accordance with the terms of payment.

Consequently, the Register proposes
an effective date of September 1, 2002,
which will require the Licensees to
make full payment of the arrears on
October 20. 2002. Payment for the
month of September shall be due on or
before November 14, 2002, the forty-
fifth (45th) day after the end of the
month on which the rate becomes
effective, in accordance with the term
proposed by the parties and adopted by
the CARP. Similarly, all subsequent
payments shall be due on the 45th after
the end of each month for which
royalties are owed. This payment
schedule provides the Licensees with
additional time to make the initial
payment and any necessary adjustments
in their business operations to meet
their copyright obligation.

V. Conclusion

Having fully analyzed the record in
this proceeding, the submissions of the
parties, the Register of Copyrights
recommends that the Librarian adopt
the statutory rates for the transmission
of a sound recording pursuant to section
114. and the making of ephemeral
phonorecords pursuant to section
112(e), as set forth below:
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SUMMARY OF ROYALTY f&TES FOR SECTION, 114(F)(2) AND 112.(E) STATUTORY LICENSES

Type of DMCA-&omplaint seirvice /
Performance fee

(per performance)
E.phemsral
license fees

1. Webcaster and Commercial Broadcaster:
All Internet transmissions, including simultaneous internet retrans-

missions of ovsr-the-air AM or FM radio broadcasts.
2. Non-CPB, Non-Commercial Broadcaster.

(a) Simultaneous internet retransmissions of over-the-air AMI or
FM radio broadcasts.

(b) other internet transmissions, including up to Iwo side channels
of programming consistent vrith lhe public broadcasting mission
of the station.

(c) Transmissions on any other side channels ...........................,.....
3. Business Establishment Service:

For digital broadcast transmiesions of sound rexirdings pursuant
to 17 U.S.C. 114(d)(1)(C)(iv).

4. Minimum Fes:
(a) Webcasters, commercial broadcasters, and norn-CPB, non-

commercial broadcasters.
(b) Business Establishment Services .

0.07II 8.8'Yo of Performance Fees Due

0.02it I .....I ..

0.02II

8.8'la of Performance Fees Due

8.896 of Perfcemance Fees Dus

0.07is

Statutorilly Exempt ...u......u.....u.

8.8~/0 of Perfonnance Fees Dus,

10 l of Gross Proceeds.

$500 per year for each licensee.

$10,000

In addition, the Register recommenc(s
that the Librarian adopt the terms of
payment proposed by the CAE5', as
modified in the recommendat:Ion, and
sst September 1, 2002, as the effective
date for the statutory rates ancI the terms
of payment.

VL The Order of the Librarian of
Congress

Having duly considered the
recommendation of the Register of
Copyrights regarding the Report of'he
Copyright Arbitration Royalty Panel in
the matter to set rates and terms for
Licensees making certain digital
performances of sound recordings uncier
section 114(d)(2) and those making
ephemeral recordings under section
112(e), the Librarian of Congress fully
endorses and adopts her
recommendation to accept the Panel's
decision in part and reject it in part. For
the reasons stated in the Register's
recommendation, the Libraria~n is
exercising his authority under 17 U.S.iC.
802(fl and is issuing this order, and
amending the rules of the Library and
the Copyright Office, announcing the
new royalty rates and terms of payment
for the sections 112 and 114 statut.ory
licenses.

List ofSubjects in 37 CFR Part 26:1

Copyright, Digital audio
transmissions, Performance right,
Recordings.

Final Regulation

In consideration of the foregoing, part
261 of 37 CFR is added to read to as
follows:

PART 261—RATES AND TERMS FOR
ELIGIBILE NONSUISSCRIPTION
TRANSMIS'SIONS AND THE MAKING
OF EPI.IEMIERAL RIEPRODWCTIONS

Sec.
261,.1 Geneml.
261,2 Definitions.
261„3 Royalty fees for public performance

of sound recordings and fo)'r ephemeral
recordings.

261,.4 Terms for making payment of royalty
fees and statements of account.

261,.6 Confidential information.
261.,6 Verification of statements ofaccount.
261„7 Verification of royalty payments.
261„8 Uncleumed funds.

Authority: 17 U.S.C., 112(e), 114, 801(b)(1).

g 261.1 General,.
(a) This part 261 establish'es rates 'and'ermsof royalty payments for the public

performance of sound recordings in
certain digital transmissions by ascertain

Licensees in accordance with the
provisions of 17 U.S.C. 114, and the
making of ephemeral recordings by
certain Licensees in accordance with the
provisions of 17 U.S.C. 112(le).

(b) Licensees relying upon the
statutory license set forth in 17 1'J.S.C.

114 shall compl,y with the requip.ments,
of that section and the rates and terms
of this part.

(c) Licensees relyiing upon the
statutory license set forth in 17 TJ.S.C.
112, shall comply with the requirements
of that . ection and the rates and terms
of this part.

(d) Niotwithstanding the sbhec(ule'of 'atesand terms established;in this part,
the rates and terms of any license
agreements entered into by Copyright
Owners ancl services within, the, scope oif

17 IJ.S.C. 112 and 114 concsrnirtg
eligible nonsubscription transmissions
shall apply in lieu of the rates alnd terms
of this part.

g 261 2 Definitions.
For purposes of this part, the

following definitions shall apply: i

Aggregate Tuning Hours mXn the
total hours of programming that th.e
Licenlsee has transmitted over the
Internet during the relevant periocl to all
end users within the United Statey froirn
all ch'anni.ls and stations that provide

~

aiudioi programming consisting, in whole
or in part„of eligible nonsubscrriptton ~

transtnissions. By way of example, if a
service transmitted one hour of
programming to 'IO simultaneous
listeners, the serviice's Agyegate Tunirrg
Hours would equal 10. Likewise, if one
listener listened to a service fdr 10
hours, the service's Agpegate Tuning
Hours would equal 10.

Business Establishment Service is a
Licensee Ithat is entitled to transmiit to
the public a performance of a four)d
recording under the limitation on
exclusive rigb.ts specified by 17 U.S.C.
114(d)(1)(C)(iv) and that obtains a
compulsory license under 17 IJ.S.C.
112(s) to make ephemeral recordings for
the sole purpose of facilitating those
exempt transrnissions.

,
Cantmercial Broadcaster is a Licensee

that owns and operates a terrestrial AM
or FIvf radio station that is licensed by
the Federal Communications
Commissiion to make over-the air l

broadcasts, other than a CPB-Affilliated
or Non-CPB-Affiliated, Non-Commercilal
Broaclcaster.
'otsyriggt Owner is a sound recording

copyright owner who is entitled to
receisre royalty payments made under,
this part pursuant to the statutory i

licenses under 17 U.S.C. 112(e) or 114.
De.ignated Agent is the agent

designated by the Librarian of Congress
for the receipt of royalty payments made
pursuant to this part from the Receiving
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Agent. The Designated Agent shall make
further distribution of those royalty
payments to Copyright Owners and
Performers that have been identified in
5 261.4(c).

Ephemeral Recording is a
phonorecord created solely for the
purpose of facilitating a transmission of
a public performance of a sound
recording under the limitations on
exclusive rights specified by 17 U.S.C.
114(d)(1)(C)(iv) or under a statutory
license in accordance with 17 U.S.C.
114(fl, and subject to the limitations
specified in 17 U.S.C. 112(e).

Gross proceeds mean all fees and
payments, as used in 5261.3(d),
including those made in kind, received
from any source before, during or after
the License term which are derived from
the use of copyrighted sound recordings
pursuant to 17 U.S.C. 112(e) for the sole
purpose of facilitating a transmission to
the public of a performance of a sound
recording under the limitation on the
exclusive rights specified in section
114(d)(1)(c)(iv).

Licensee is: (1) A person or entity that
has obtained a compulsory license
under 17 U.S.C. 112 or 114 and the
implementing regulations therefor to
make eligible non-subscription
transmissions and ephemeral
recordings, or

(2) A person or entity entitled to
transmit to the public a performance of
a sound recording under the limitation
on exclusive rights specified by 17
U.S.C. 114(d)(1)(C)(iv) and that has
obtained a compulsory license under 17
U.S.C. 112 to make ephemeral
recordings.

Listener is a recipient of a
transmission of a public performance of
a sound recording made by a Licensee
or a Business Establishment Service.
However, if more than one person is
listening to a transmission made to a
single machine or device, those persons
collectively constitute a single listener.

Non-CPB, Non-Commercial
Broadcaster is a Public Broadcasting
Entity as defined in 17 U.S.C. 118(g)
that is not qualified to receive funding
from the Corporation for Public
Broadcasting pursuant to the criteria set
forth in 47 U.S.C. 396.

Performance is each instance in
which any portion of a sound recording
is publicly performed to a listener via a
Web Site transmission or retransmission
(e.g. the delivery of any portion of a
single track from a compact disc to one
listener) but excluding the following:

(1) A performance of a sound
recording that does not require a license
(e.g.. the sound recording is not
copyrighted);

(2) A performance of a sound
recording for which the service has
previously obtained license from the
copyright owner of such sound
recording; and

(3) An incidental performance that
both: (i) Makes no more than incidental
use of sound recordings including, but
not limited to, brief musical transitions
in and out of commercials or program
segments, brief performances during
news, talk and sports programming,
brief background performances during
disk jockey announcements, brief
performances during commercials of
sixty seconds or less in duration, or
brief performances during sporting or
other public events; and

(ii) Other than ambient music that is
background at a public event, does not
contain an entire sound recording and
does not feature a particular sound
recording of more than thirty seconds
(as in the case of a sound recording used
as a theme song).

Performer means the respective
independent administrators identified
in 17 U.S.C. 114(g)(2)(A) and (B) and the
parties identified in 17 U.S.C.
114(g)(2)(C).

Receiving Agent is the agent
designated by the Librarian of Congress
for the collection of royalty payments
made pursuant to this part by Licensees
and the distribution of those royalty
payments to Designated Agents, and
that has been identified as such in
g 261.4(b). The Receiving Agent may
also be a Designated Agent.

Side channel is a channel on the Web
Site of a Commercial Broadcaster or a
Non-CPB, Non-Commercial Broadcaster,
which channel transmits eligible non-
subscription transmissions that are not
simultaneously transmitted over-the-air
by the Licensee.

Webcaster is a Licensee, other than a
Commercial Broadcaster, Non-CPB,
Non-Commercial Broadcaster or
Business Establishment Service, that
makes eligible non-subscription
transmissions of digital audio
programming over the Internet through
a Web Site.

Web Site is a site located on the World
Wide Web that can be located by an end
user through a principal Uniform
Resource Locator (a "URL"), e.g.,
www.xxxxx.corn.

g 261.3 Royalty fcos for public
performances of sound recordings and for
ephomorcl recordings.

(a) For the period October 28, 1998,
through December 31, 2002, royalty
rates and fees for eligible digital
transmissions of sound recordings made
pursuant to 17 U.S.C. 114(d)(2), and the
making of ephemeral recordings

pursuant to 17 U.S.C. 112(e) shall be as
follows:

(1) Webcaster and Commercial
Broadcaster Performance Royalty. For
all Internet transmissions, including
simultaneous Internet retransmissions
of over-the-air AM or FM radio
broadcasts, a Webcaster and a
Commercial Broadcaster shall pay a
section 114(f) performance royalty of
0.07e per performance.

(2) Non-CPB, Non-Commercial
Broadcaster Performance Royalty.

(i) For simultaneous Internet
retransmissions of over-the-air AM or
FM broadcasts by the same radio
station, a non-CPB, Non-Commercial
Broadcaster shall pay a section 114(f)
performance royalty of 0.02e per
performance.

(ii) For other Internet transmissions,
including up to two side channels of
programming consistent with the
mission of the station, a Non-CPB, Non-
Commercial Broadcaster shall pay a
section 114(f) performance royalty of
0.02e per performance.

(iii) For Internet transmissions on
other side channels of programming, a
Non-CPB, Non-Commercial Broadcaster
shall pay a section 114(f) performance
royalty of 0.07e per performance.

(b) Estimate of Performance. Until
December 31, 2002, a Webcaster,
Commercial Broadcaster, or Non-CPB,
Non-Commercial Broadcaster may
estimate its total number of
performances if the actual number is not
available. Such estimation shall be
based on multiplying the total number
of Aggregate Tuning Hours by 15
performances per hour (1 performance
per hour in the case of transmissions or
retransmissions of radio station
programming reasonably classified as
news, business, talk or sports, and 12
performances per hour in the case of
transmissions or retransmissions of all
other radio station programming).

(c) Webcaster and Broadcaster
Ephemeral Recordings Royalty. For the
making of any number of ephemeral
recordings to facilitate the Internet
transmission of a sound recording, each
Webcaster, Commercial Broadcaster,
and Non-CPB, Non-Commercial
Broadcaster shall pay a section 112(e)
royalty equal to 8.8% of their total
performance royalty.

(d) Business Establishment Ephemeral
Recordings Royalty. For the making of
any number of ephemeral recordings in
the operation of a service pursuant to
the Business Establishment exemption
contained in 17 U.S.C. 114(d)('i)(C)(iv),
a Business Establishment Service shall
pay a section 112(e) ephemeral
recording royalty equal to ten percent
(10%) of the Licensee's annual gross



45274 Federal Register/Vol. 67, No. 130/Monday, July 8, 2002i/Ralesi and Regulations'roceedsderived from the use in such
service of the musical programs which
are attributable to copyrighted
recordings. The attribution of gross
proceeds to copyrighted recordings may
be made on the basis of:

(1) For classical programs, the
proportion that the playing time of
copyrighted classical recordings bears to
the total playing time of all classical
recordings in the program,

(2) For all other programs, the
proportion that the number of
copyrighted recordings bears to the total
number of all recordings in the program.

(e) Minimum fee. (1) Each We%caster,
Commercial Broadcaster, and Non~B,
Non-Commercial Broadcaster licensed
to make eligible digital transmissions
and/or ephemeral recordings pursuant
to licenses under 17 U.S.C. 114(f) and/
or 17 U.S.C. 112(e) shall pay a minimum
fee of $500 for each calendar year, or
part thereof, in which it makes such
transmissions or recordings.

(2) Each Business Establishment
Service licensed to make ephemeral
recordings pursuant to a license under
17 U.S.C. 112(e) shall pay a minimum
fee of $10,000 for each calendar year, or
part thereof, in which it makes such
recordings.

$261A Terms for making payment ef
royalty fees and skrtements of aeeeent.

(a) A Licensee shall make the royalty
payments due under 5 261.3 to the
Receiving Agent. If there are more than
one Designated Agent representing
Copyright Owners or Performers
entitled to receive any portion of the
royalties paid by the Licensee, the
Receiving Agent shall apportion the
royalty payments among Designated
Agents using the information provided
by the Licensee pursuant to the
regulations governing records ofuse of
performances for the period for which
the royalty payment was made. Such
apportionment shall be made on a
reasonable basis that uses a
methodology that values all
performances equally and is agreed
upon among the Receiviag Agent and
the Designated Agents. Within 30 days
of adoption of a methodology for
apportioning royalties among
Designated Agents, the Receiving Agent
shall provide the Register of Copyrights
with a detailed description of that
methodology.

(b) Until such time as a new
designation is made, SoundExchange,
an unincorporated division of the
Recording Industry Association of
America, Inc., is designated as the
Receiving Agent to receive statements of
account and royalty payments from
Licensees. Until such time as a new

designation is made, Royalty Logic, Inc.
and SoundExchange are designated: as:
Designated Agents to distribute royalty
payments to Copyright Peepers,aad,
Performers entitled to receive royalties:'nder17 U.S.C. 114(g)(2) from the
performance of sound recordings owned
by such Copyright Owners.

(c) SoundExchange is the, Designated,'gentto distribute royalty payments to'.
each Copyright Owner and Performer
entitled to receive royalties under 17
U.S.C. 114(g)(2) from the performance of
sound recordings owned by, such
Copyright Owners, except when a
Copyright Owner or Performer has
notified SoundExchange in writing of an
election to receive royaltiesI troai a I

-particular Designated Agent. With
respect to any royalty payment received
by the Receiving Agent trom a Licensee,
a designation by a Copyright Owner or i

Performer of a particular Desigaated
Agent must be made no later than thirty
days prior to the receipt by the
Receiving Agent of thatiroyalty i

payment.
(d) Commencing September 1i, 2002, a

Licensee sball make any payments alue i

under $ 261.3 to the Receiving Agent by
the forty-fifth (45th) day after the end of
each month for that month.
Concurrently with the delivery of
payment to the Receiving Agent, a
Licensee shall deliver to each
Designated Agent a cop) of 'the 'tatementof account for such payment.
A Licensee shall pay a Ihte fee df 0.75%'ermonth, or the highest lawful rate ~

whichever is lower, for 'any 'payinent
received by the Receivitig A'gent after
the due date. Late fees shall'ccrue I'rom
the due date until paymlent is receded ~

by the Receiving Agent.
(e) A Licensee shall niake'ny'ayments

due under f 261.3

for'ransmissioasmade between October
28. 1998, and August 31, 2002, to th'
Receivinj, Agent by October 20, 2002.

(f) A Licensee shall submit a monthly
statement of account for accompanying
royalty payments oa a form prepared by
the Receiving Agent after fail
consultation with all Designated Agents.
The form shall be made available to the
Licensee by the Receiving Agent. A',
statemeat of account shall include only
such information as is accessary to i

calculate the accompanying royalty i

payment. Additional iaforatatidn
beyond that which is suffiIcient to
calculate the royalty payments to be
paid shall not be required to be 'ncludedon the statement of account.

(g) The Receiving Agent shall imake
payments of the allocable share iof any i

royalty payment received f'rom any:
Licensee under this section Ito the
Designated Agent(s) as expeditiously as

is reasonably possible following rIsceiPt
of the Licensee's royalty paymeat'ad
statement of account as well as the
I,'iceasee',s Report of Use of Sound
Reco'rdia'gs uhdei Statuto'ry Licen'se for
the period to which the royalty payment'ndstatement of account pertain,',with
such allocation to be made on the basis
determialsd as set forth irl paragraph (a)
of this section. The Receiving~ Agent atid'heDesignated Agent shall agkee aa a 'easonablebasis on the sharing on a pro-
rata basis of any incremental costs
directly associated with the allocation
method. A final adjustment, if
necessary, shall be agreed and paid or'efunded,as the case may be, 'betweed
the Receiving Agent and a Dekigntited~
Agent for each calendar year bio later I

than '180 days following the etid df earth
calendar year.

~ (h) ~ The Designated Agent shall 'istributeroyalty paymeats on a
reasonable basis that values all
performances by a Liceasee equally
based upon the iaformation provided by
the Licensee pursuant to the regulations
governing records of use df
performances; Provided, howkverL that
Copyright Owners and Perfodners wh'o
have designated a particular Designated
Agent may agree to allocate their shares
of the royalty paymeats among
themselves on an alternative basii.
'i)('1) A'eaigaated Ageht shall

provide to the Register ofCopyrights:
(i) A detailed description ofits 'ethbdologyfor distributing royalty

payments to Copyright Owneijs enid
Performers who have aot agreIsd tu an ~

alteritatiA basis for allocating their
share of r'oyalty paym'cata (heieinafterI,
'"non-'members"),'and any'mendments
thereto, within 30 days of adoption and
no later than 60 days prior to the first 'istributibntb Copyright Owners sad
Performets of aay'oyalties distribhted
p'ursuant 'to that methbdology

(ii) Any written complaint that the
Designated Agent receives trom a non-'ember

concerning the distribution of
royalty payments, within 30 days 'of

receitring'such written coinplaint; and
(iii) The final disposition by the

Designated Agent of any complaint
specified by paragraph (i)(1)(ii) ofIthisI
section, within 60 days of such
disposition.,

i (2) A Designated Agent may request
that the Regis'ter of Cdpyrights provide
a written opinion stating whether Ithe I

Agent's methodology for distributing
royalty payments to non-members meets
the requirements of this section.

i (j) A Designated Agent shall distribute
such royalty payments directly to the
Copyright Owners and Performers,
abcorkliatj to the percantages set forth in
17 U.S.C. 114(g)(2), if such Copyright;

JM)518
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Owners and Performers provide the
Designated Agent with adequate
information necessary to identify the
correct recipient for such payments.
However, Performers and Copyright
Owners may jointly agree with a
Designated Agent upon payment
protocols to be used by the Designated
Agent that provide for alternative
arrangements for the payment of
royalties to Performers and Copyright
Owners consistent with the percentages
in 17 U.S.C. 114(g)(2).

(k) A Designated Agent may deduct
from the royalties paid to Copyright
Owners and Performers reasonable costs
incurred in the collection and
distribution of the royalties paid by
Licensees under 5261.3, and a
reasonable charge for administration.

(I) In the event a Designated Agent
and a Receiving Agent cannot agree
upon a methodology for apportioning
royalties pursuant to paragraph (a) of
this section, either the Receiving Agent
or a Designated Agent may seek the
assistance of the Copyright Office in
resolving the dispute.

$ 261.5 Confidential information.
{a) For purposes of this part,

"Confidential Information" shall
include the statements of account, any
information contained therein,
including the amount of royalty
payments, and any information
pertaining to the statements of account
reasonably designated as confidential by
the Licensee submitting the statement.

(b) Confidential Information shall not
include documents or information that
at the time of delivery to the Receiving
Agent or a Designated Agent are public
knowledge. The Receiving Agent or a
Designated Agent that claims the benefit
of this provision shall have the burden
of proving that the disclosed
information was public knowledge.

(c) In no event shall the Receiving
Agent or Designated Agent(s) use any
Confidential Information for any
purpose other than royalty collection
and distribution and activities directly
related thereto; Provided, however, that
the Designated Agent may report
Confidential Information provided on
statements of account under this part in
aggregated form, so long as Confidential
Information pertaining to any Licensee
or group of Licensees cannot directly or
indirectly be ascertained or reasonably
approximated. All reported aggregated
Confidential Information from Licensees
within a class of Licensees shall
concurrently be made available to all
Licensees then in such class. As used in
this paragraph, the phrase "class of
Licensees" means all Licensees paying
fees pursuant to 5 261.4(a).

(d) Except as provided in paragraph
(c) of this section and as required by
law, access to Confidential Information
shall be limited to, and in the case of
paragraphs (d)(3) and (d)(4) of this
section shall be provided upon request,
subject to resolution of any relevance or
burdensomeness concerns and
reimbursement of reasonable costs
directly incurred in responding to such
re uest, to:

1) Those employees, agents,
consultants and independent
contractors of the Receiving Agent or a
Designated Agent, subject to an
appropriate confidentiality agreement,
who are engaged in the collection and
distribution of royalty payments
hereunder and activities directly related
thereto, who are not also employees or
officers of a Copyright Owner or
Performer, and who, for the purpose of
performing such duties during the
ordinary course of employment, require
access to the records;

(2) An independent and qualified
auditor, subject to an appropriate
confidentiality agreement, who is
authorized to act on behalf of the
Receiving Agent or a Designated Agent
with respect to the verification of a
Licensee's statement of account
pursuant to 5 261.6 or on behalf of a
Copyright Owner or Performer with
respect to the verification of royalty
pa ents pursuant to ti 261.7;

3) In connection with future
Copyright Arbitration Royalty Panel
proceedings under 17 U.S.C. 114{fl(2)
and 112(e), under an appropriate
protective order, attorneys, consultants
and other authorized agents of the
parties to the proceedings, Copyright
Arbitration Royalty Panels, the
Co yright Office or the courts; and

(')4) In connection with bona fide
royalty disputes or claims by or among
Licensees, the Receiving Agent,
Copyright Owners, Performers or the
Designated Agent(s), under an
appropriate confidentiality agreement or
protective order, attorneys, consultants
and other authorized agents of the
parties to the dispute, arbitration panels
or the courts.

(e) The Receiving Agent or Designated
Agent(s) and any person identified in
paragraph (d) of this section shall
implement procedures to safeguard all
Confidential Information using a
reasonable standard of care, but no less
than the same degree of security used to
protect Confidential Information or
similarly sensitive information
belonging to such Receiving Agent or
Designated Agent(s) or person.

(fl Books and records of a Licensee,
the Receiving Agent and of a Designated
Agent relating to the payment,

collection, and distribution of royaltv
payments shall be kept for a period of
not less than three (3) years.

g 261.6 Verification of statements of
account.

(a) General. This section prescribes
general rules pertaining to the
verification of the statements of account
by the Designated Agent.

(b) Frequency of verification. A
Designated Agent may conduct a single
audit of a Licensee, upon reasonable
notice and during reasonable business
hours, during any given calendar year,
for any or all of the prior three {3)
calendar years, and no calendar year
shall be subject to audit more than once.

(c) Notice ofintent to audit. A
Designated Agent must submit a notice
of intent to audit a particular Licensee
with the Copyright Office, which shall
publish in the Federal Register a notice
announcing the receipt of the notice of
intent to audit within thirty (30) days of
the filing of the Designated Agent's
notice. The notification of intent to
audit shall be served at the same time
on the Licensee to be audited. Any such
audit shall be conducted by an
independent and qualified auditor
identified in the notice, and shall be
binding on all Designated Agents, and
all Copyright Owners and Performers.

(d) Acquisition and retention of
records. The Licensee shall use
commercially reasonable efforts to
obtain or to provide access to any
relevant books and records maintained
by third parties for the purpose of the
audit and retain such records for a
period of not less than three (3) years.
The Designated Agent requesting the
verification procedure shall retain the
report of the verification for a period of
not less than three (3) years.

(e) Acceptable verification procedure.
An audit, including underlying
paperwork, which was performed in the
ordinary course of business according to
generally accepted auditing standards
by an independent and qualified
auditor, shall serve as an acceptable
verification procedure for all Designated
Agents with respect to the information
that is within the scope of the audit.

(fl Consultation. Before rendering a
written report to a Designated Agent,
except where the auditor has a
reasonable basis to suspect fraud and
disclosure would, in the reasonable
opinion of the auditor, prejudice the
investigation of such suspected fraud,
the auditor shall review the tentative
written findings of the audit with the
appropriate agent or employee of the
Licensee being audited in order to
remedy any factual errors and clarify
any issues relating to the audit;

JA-0519
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Provided that the appropriate agent or
employee of the Licensee reasonably
cooperates with the auditor to remedy
promptly any factual errors or clari,fy
any issues raised by the audit.

(g) Costs of the verification procedure.
The Designated Agent requesting the
verification procedure shall pay the cost
of the procedure, unless it is finall y
determined that there was an
underpayment of ten percent (10%) or
more, in which case the Licensee shall,
in addition to paying the amount of any
underpayment, bear the reasonable costs
of the verification procedure; Proviided,
however, that a Licensee shall not have
to pay any costs of the verification
procedure in excess of the amount of
any underpayment unless the
underpayment was more than twenty
percent (20%) of the amount finally
determined to be due from the Licensee
and more than $5,000.00.

&)261.7 Verification of royalty payments.
(a) General. This section prescribes

general rules pertaining to the
verification by any Copyright Owner or
Performer of royalty payments made by
a Designated Agent; Provided, however,
that nothing contained in this sect].on
shall apply to situations where a
Copyright Owner or a Perform&sr and a
Designated Agent have agreed as to
proper verification methods.

(b) Frequency of verification. A
Copyright Owner or a Performier may
conduct a single audit of a Designated
Agent upon reasonable notice and
during reasonable business hours,
during any given calendar yea!t, for any
or all of the prior three (3) calendar
years, and no calendar year shall be
subject to audit more than once.

(c) Notice of intent to audit. A
Copyright Owner or Performer must
submit a notice of intent to audit a
particular Designated Agent with the
Copyright Office, which shall publish in
the Federal Register a notice
announcing the receipt of the notice of
intent to audit within thirty (30) days of

the fi]ing of the notice. The notification ~

of intent to audit shall be served at the
same time on the Designated Agent to be
audited. Any such audit shall be
conducted by an independent and
qualified auditor identified in the
notice, and ..hall be binding on all
Copyrig!ht Owners and Performers.

(d) Acquisition and retention of
records. The Designated Agent making
the royalty payment shall use
commercially reasonable efforts to
obtain or to provide access to any
relevant books and records maintained
by third parties ]For tlhe purpose of the
aud]it and retain such records for a
period of not less than tiiree i(3) years.
The Copyright Ctwner or Performer !

reqn!esting the verifi&cation procedure
shall retain the report of the verification
for a period of not less than three (3)
years.

(e) Acceptable verification procedure.
An audit, including underly.ing
paperwork, which was performed in the
ordinary course of business according to
generally accepted auditing standards
by an independent and qualified'ud:itor,shall serve as an accteptable!
verification procedure for all parties i

with respect to the information that is
within the scope of the audit.

(f] Consultaticm. Before rendering a
written report to a Copyright Owner,or
Performer, except w'here the auditor has
a reasonable; basis tct suspect fraud and
disclosure would, in the reasonable
opinion of tlhe auditor, prejudice the
investigation of such suspected fraud,
the auditor shall review the tentative
written findings of the audit with the
appropriate agent or employee of the
Des:ignated Agent being audited in oi.der
to remedy any factual errors,and, clarify,
any issues relating to the audit; i

Provided that the appropriate agent or
employee of the Designa,ted Agent
reasonalbly cooperates with the auditor
to remedy promptly any factual errors or
clarify any issues ra:ised by the audit.

(g) Costs of the verification procedure.,
The Copyright Owner or Performer

requesting the verification pro&'.edure
shall pay the cost of the procedure,
unless it is finally determined that there
was an underpayment of ten percent
(10%) or more, in which c!sse the 'esignatedAgent shall, in'addition to 'ayingthe amount of any
underpayment, bear the re'asoi]ab]&] cos'ts
of the verification procedure; Provided,
however, that a Designated Agent shall
not have to pay any costs cif the
verification procedure in excess of the
ar]tourt of any underpayment unless the
underpayinent was more than twenty
percent (20%) of the amount finally
determined to be clue from the
Desigriate&i Agent and mor'e thIin
$

~&,00h.00.'i

261.8 Unclaimed funds.

If a.Designated Agent is unable to
identify or locate a Copyright Owner or
Performer who is entitled to receive a
royalty payment under this part, the
Designate&i Agent shall retain the
required ptayment in a segregated trust i

aclcouht fdr a periOd of three (3) years
from the date of payment. No claim to!
s&ich payment shall be valid after the
expiration of the three (3) year period.
After the expiration of this period, the
unclaimecl funds of the Designated
Agent may fir. t be applied'o the coasts 'irectlyattributable to the
administration of the royalty payment.
due such unidentified Copyright
Owners and Performers and shall 'h'ereafter'be allocated on a pro rata
basis amoing the Designated Agent~(s) to
be used to offset such Designated
AJ,ent(s) other costs of collection and
distribution of the royalty fees.

iDated: June 20. 2002.

Marybeth Peters,
Register ofCopyrights.
lames H. Eillington,
T]&e Librarian ofCongresic
[FR Doc. 02-16730 Filed 7-5-02; 8&45 am]
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In the Matter of
ii '. '.r

Digital Performance Right in Sound
Recordings and Ephemeral Recordings

} Docket No. 2000-9 CARP DTRA 1&2

LIBRARY
OF

COPYRIGHT
OFFICE

Copyright
Arbitration
Royalty
Panels

ORDER

On June 20, 2002, the Librarian of Congress issued his Final Rule and Order ("Order")

in the above-captioned proceeding establishing the royalty rates and terms for the statutory

license for eligible nonsubscription services to perform sound recordings publicly by means of

digital audio transmissions ("webcasting") under 17 U.S.C. $ 114 and the statutory license to

make ephemeral recordings of sound recordings for use of sound recordings under the statutory

license set forth in 17 U.S.C. $ 112. 67 FR 45239 (July 8, 2002). The Order was the final ruling

in a Copyright Arbitration Royalty Panel ("CARP") proceeding conducted to determine the rates

and terms for the two statutory licenses. Among other things, the Librarian's Order established

royalty fees to be paid based on the number of performances of sound recordings a webcaster

transmits and established a minimum royalty fee of $500.00 per year, As required by 17 U.S.C.

)114, the Order provided that royalties must be paid for all transmissions that have been made

pursuant to the statutory license since October 28, 1998, the date on which the statutory license

went into effect. See 37 C.F.R. g 261.3(a); 17 U.S.C. $ 114(f)(2)(B).

P.O. Box 70977
Southwest Station
Washington
D.C. 20024

Telephone:
(202)707-8380

Facsimile:
(202)252-3423

On August 7, 2002, Live365.corn, Inc. ("Live365") filed a notice of appeal'f the Order

with the Clerk of the United States Court of Appeals for the District of Columbia Circuit. On

September 30, 2002, Live365 filed with the Register of Copyrights a Motion for Stay Pending

Appeal. The motion requested "a stay of the Librarian's Final Rule and Order ("Final Rule"), 67

Fed. Reg. 54240 (July 8, 2002), requiring statutory licensees to make royalty payments, based on

stated rates and minimum fees, on October 20, 2002 and monthly thereafter."

On September 30, 2002, a procedural order was issued allowing parties to this

proceeding an opportunity to file their oppositions to Live365's motion by October 8, 2002, and

allowing Live365 to file a reply to any oppositions on October 11, 2002. Order, Docket

No. 2000-9 CARP DTRA1 &2 (September 30, 2002). An opposition was filed by the Recording

Industry Association of America, Inc. ("RIAA"), the American Federation of Television and

Radio Artists ("AFTRA"), and the American Federation of Musicians ("AFM") (collectively

"Copyright Owners and Performers"). Intercollegiate Broadcasting System, Inc. ("IBS") and

Collegiate Broadcasters Inc. ("CBI") filed statements in support of the motion.-'ive365 filed a

reply.

'ive365 was one of 19 petitioners appealing the Order.

Since IBS was not a party to this proceeding, IBS has no standing to file a statement in support

of Live365's motion. CBI's statement in support of Live365's motion contained a separate

motion for stay pending appeal. Because Collegiate and its members were not parties to this

proceeding, they do not have a right to seek a stay of the Order. gee, Order, Docket No. 2000-9

CARP DTRA1&2 (August 8, 2002). Therefore, neither IBS'or CBI's filings will be addressed

in this Order.
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RECOMMENDATION

Merits of Live365's Motion

Although, as noted above, we have considered motians to stay the Librarian',s statutory i

license rate determinations on two prior occasions, Order, Determination of Reasonable Rates

and Term for the Digital Perfonnance of Sound Recdofidgs ahd IEphememl Kecoidings, Docket .

No. 2000-9 CARP DTRA18Q (August 8, 2002), Order Adjustment of Rates for the Satellite,
Canier Compulsory License, Docket No. 96-3 CARP. SRA (November 14, 1997), we have

never directly addressed whether the Librarian has the power to issue such stays, On the two

prior occasions, we have concluded that the movant had not made the case for a.stay.; therefore,:

it was not necessary to determine the question of the, Librarian's power., For, the,purposes of
this motion, too, we assume without deciding that the Librarian has the power to;stay, his, Order i

establishing rates for a statutory license. We note, however, that 17 U.S.C. $802(g),provides

that "[t]he pendency of an appeal under this paragraph shall nnt relieve persons obligated.to

make royalty payments under sections 111, 112, F114& 115, 116, 118,i 119, or 1003 who would be

affected by the determination on appeal to deposit the statement of account and royalty fees

specified in those sections." Therefore, a stay wauld,; at the very least, be a departure from the

generally applicable rule.

The factors to be considered in determining whether,a stay is wananted are: 1) the

likelihood that the party seeking the stay will prevail on the merits of the appeal; 2) the likelihood

that the moving party wiQ be irreparably banned absent a stay; 3) the prospect that others wiH be.

banned if the court grants the stay; and 4) the public:interest;in granting the stay. Virmnia

Petroleum Jobbers Ass'n v. Federal Power Commission, 259, F.2d 921 (D.C., Cir, 1958);,

Washington Metro. Area Transit Comm'n v. Holidav Tours. Inc., 559 F.2d 841, 843 (D.C. Cir.,
1977).

Discussion

A. Likelihood of Success on the Merits l

The United States Court of Appeals for the District of Columbia Circuit has said that:

[t]o justify the granting of a stay, a movant need not always

establish a high probability of success on the merits. Probability

of success is inversely proportional to the degree of ineparable

injury evidenced. A stay may be granted with either a high

probability.of success and some injury, or vice versa

Cuomo v. Nuclear Reaulatorv Comm'n. 772 F.2d 972, 974 (D.C.Cir. 1985). However, a movant

is always required to demonstrate more than a mere posaibililty of success on the merits.:

Michiaan Coalition v. Greinentroa, 945 F.2d 150, 153 (6, Cir. 1991),

Live365 asserts that it meets this requiretnent and that it will succeed in its appeal

because "the rates set in the Final Order are arbitrary; and, capricious in light qf the record, clearly

frustrate the Congressional intent in establishing a compulsosy license for sound recording

-2-
JA-0522



performance royalties, and eliminate a new, but powerful, engine of free xpression for all but the
wealthiest, thereby burdening the First Amendment's right of free speech." Motion at 2.

J

Recommendation: Live365 has little probability of success on the merits for the

following reasons.

As a fundamental matter, Live365 fails to discuss the relevant standard upon which the

court will review the Librarian's Order. Section 802(g) of the Copyright Act defines the standard
and scope ofjudicial review. It states that:

[t]he court shall have jurisdiction to modify or vacate a decision

of the Librarian only if it finds, on the basis of the record before
the Librarian, that the Librarian acted in an arbitrary manner.

17 U.S.C. $802(g).

The D.C. Circuit has carefully considered this standard and found that the standard is

"exceptionally deferential snd requires the court to uphold the decision of the Libransn provided
that "the Librarian has offered a facially plausible explanation for it in terms of the record
evidence." Recording Industrv Association of America v. Librarian of Conmess, 176 F.3d 528,
532 (D.C. Cir. 1999), citing National Ass'n of Broadcasters v. Librarian of Conaress, 146 F.3d
907, 918 (D.C. Cir. 1998). Consequently, the court can only consider evidence that is in the
written record before the Librarian.

On this basis alone, Live365's arguments pertaining to alleged violations of its Fhst

Amendment rights cannot even be considered by the court. No party to the proceeding, including
the movant, made an argument that the webcasters'ight to See speech under the First

Amendment were violated by the CARP's decision or the Librarian's Order. Indeed, no party to
the CARP asserted that the First Amendment is at all relevant to the determination of rates.

Consequently, Live365 cannot hope to prevail on its First Amendment argument when it cannot
even raise it on appeal.

Moreover, Live365's First Amendment argument is utterly without merit. As an initial

matter, the cases cited by Live365 have nothing whatsoever to do with copyright or with any First
Amendment restrictions on copyright, but relate to compelled speech required by the "fairness
doctrine" formerly applied to broadcasters, Red Lion Broad. Co. v. FCC, 395 U.S. 367 (1969),
compelled speech required by cable "must-cany" rules, Turner Broad. Svs. Inc. v. FCC, 512

U.S. 622 (1994); and government restraints on nude dancing, Schad v. Mount Enhraim, 452 U.S.

61 (1981), on dissemination of publications "principally made up of criminal news, police reports,
or accounts of criminal deeds, or pictures, or stories of deeds ofbloodshed, lust or crime,"
Winters v. New York, 333 U.S. 507 (1948), on the ability of cable television operators to obtain

permission to operate, Los Angeles v. Preferred Communications. Inc.. 476 U.S. 488 (1986), on

the ability ofbroadcasters that receive public funds to "engage in editorializing," FCC v. Leaaue

of Women Voters. 468 U.S. 364 (1984), on "indecent transmission" and "patently offensive

display" on the Internet, Reno v. ACLU, 521 U.S. 844 (1997), on transmission on the Internet of
"material that is harmful to minors," Ashcroft v. ACLU. 122 S. Ct. 1700 (2002), snd on

newspaper/broadcaster cro~wnership, News America Publ'a v. FCC, 844 F.2d 800 (1988).
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The fact that people may wish to communicate their views on music-;and that their right

to communicate those views is protected by the First Amendment-does not mean that the First

Amendment gives them a right to transmit performances of copyrighted music, or that the First

Amendment has any role in determining what royalty should be paid when they receive

permission to make those transmissions. It was Congress'ecision to create a statutory license:
that allows a person to make digital transmissions of sound recordings provided that the licensee,

pays a fair market rate. Certainly, it is quite clear that Live36$ has no inherent right under the

First Amendment to make commercial use of a copyright owner's protected works without .

complying with the law. "The Constitution grants Congress the power to isecure for limited times

to authors the exclusive right to their works, and this power generally supersedes the first

amendment rights of those who wish to use another'sl coIlyriIIhted wdrk.'1 Umted Video v. FCC, i

890 F.2d 1173, 1190 (D.C. Cir. 1989). In United Video, the court rejected a First Amendment

challenge to rules govenuag a statutory copyright license, observing that "Ii]n the present case,

the petitioners desire to make commercial use of the copyrighted;works of others. There is no

first amendment right to do so." g. at 1191. The District of iColumbia Circuit's analysis applies i

equally to Live365's First Amendment challenge to the rat'es e'stablished for the section 114

statutory license.

Live365 also argues that the Librarian's Order is likely to be reversed due to his failure tol

consider a settlement agreemeat between the Recording Industry Association of America

("RIAA") and National Public Radio ("NPR"). Section 114(f)(3),'allows one or more parties to

negotiate licenses voluntarily at any time, even during the course of a;rate setting proceeding, snd

gives effect to these agreements in place of any determination of the Lib@mian. However, an,

agreement reached during the hearing phase of a rate 'setting procieerhug ig not p~ of the',writteni

record unless a party to the proceeding offers it iato evidence. Ia the case of the NPR/RIAA:

agreement, neither party made this offer, nor did the arbitrators request that the agreement be

submitted for its consideration.

Live365 evidently thought otherwise, citing to an order issued on December 20, 2001, by

the Panel for the limited purpose of admitting into evidence agreed-upon terms. But, as RIAA

notes in its opposition, the agreed-upon terms referred to ~in that order by~the;CARP were those

negotiated by the remaining parties to the proceeding land lhadl absolutely nothing to do with NPR.

Copyright Owners and Performers'pposition at 11. i The NPR/RIAL agreeuten) is got ip the

written record of the rate adjustment proceeding, nor iis iti in the possession of the Copyright:

Office or the Librarian. Thus, Live365's allegation that the CARP failed ia its ptwported duty,to

consider the rates and terms in the NPR/RIAA agreemenI is without merit.

In addition to these two original argumerits, Live365 ioffsirs several additional reasons for',

why the Librarian should have adopted its recommended approach, but spends virtually no time in

discussing why the Librarian's determination was arbitrary based upoa the record evidence..Fori

example, the law requires that the Librarian adopt rates that most clsariy repgesepit Qe ~tea and i

terms that would have been negotiated in the marketplace',bertveea a willing buyer and a willing

seller." 17 U.S.C. $ 114(fx2)(B). Yet, Live365 Suite the Librarian for sdhering:to the law and,
setting a marketplace rate. It argues inslead that the guiding principle for setnng rates is that,

persons wishing to engage in webcasting should have»»bII»pered access to all sound recording,

and it seems to argue that the Librarian must reject a imasketplace rate when that rate. would be

more than some webcasters would be willing to pay. Motion at 11-12. This simply is



not the case. In creating the statutory license, Congress balanced the equities between users and

copyright owners. The result is a compulsory licensing scheme which eliminates transaction costs

associated with negotiating separate voluntary licenses but which at the same time requires

licensees to pay a marketplace rate. The court will not set aside a rate which reflects the

standard set forth in the law.

Likewise, Live365 maintains that the Librarian acted in an arbitrary manner because the

primary evidence he relied on to establish the rates for the statutory license was the Yahoo!

agreement. It articulates four reasons for its position: the cost of the proceeding excluded parties

who could have provided other useful evidence; the paucity of examples of willing seller/willing

buyer transactions; lack of evidence pertaining to purported factors that the Panel had to

consider; and the alleged collusion between Yahoo! and RIAA in setting benchmark rates that

would "ensure that competitors'osts were prohibitively high." Motion at 13. Yet, none of these

rationales offers a firm basis for overturning the Librarian's Order.

Certainly, any party to the proceeding, including Live365, had an opportunity to provide

evidence on the standard for setting the rates, including any factors which Live365 thought
fundamental to the calculation. Had Live365 found the record lacking, it was in a position to

supplement it and bring forth witnesses to support its theories and proposals.

Similarly, had Live365 wished to present evidence Gom third parties who chose not to

participate in the process, it could easily have included such evidence in its own case. Its

complaint about cost appears to be a statement more about the statutory process adopted by

Congress for setting the rates than the sufficiency of the record evidence. The fact is that the

law requires that the parties to the proceeding bear the costs "in such manner and proportion as

the arbitrationpanel shall direct." 17U.S.C. $ 802(c). Itmay be unfortunate thatcertain parties

chose not to participate in the process because of its cost, but Live365's complaint really relates to

the CARP process mandated by Congress rather than the decision the Librarian made based on a

review of the CARP report and the evidence in the record.

Live365 also maintains that the Librarian was arbitrary in relying solely upon the Yahoo!

agreement in setting the rates for webcasters. Yet, Live365 does not explain why the CARP's

application of its criteria for adopting the Yahoo! agreement was unacceptable, especially in light

of the fact that it did not think it arbitrary for the CARP to dismiss consideration of the other 25

agreements offered into evidence under the same criteria. Motion at 14; ~ ~al 67 FR 45240,

45245&6 and 45247-49. Rather, it merely asserts that Yahoo! wanted rates that would force

other small webcasters out of business, then offers no citation to the record evidence for its

assertion, other than a reference to the Most Favored Nations ("MFN") clause included in the

contract. The Librarian's Order, however, carefully considered the presence of the MFN clause

and stated specific reasons why it did not reject the Yahoo! agreement due to that clause and

how it accounted for the effect of the clause. QI. at 45249, 45255; ~ ~al CARP Report at 62.

The fact that Live365 disagrees with the final determination is insuf11cient for a showing of
likelihood of success on the merits. Live365 must demonstrate why that decision was arbitrary,

something that it does not even attempt to do.

Finally, Live365 argues that the Librarian acted arbitrarily when he adopted the Panel's

recommendation to reject the musical works benchmark and set the minimum fee at $500 for all
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licensees. However, it falls short of demonstrating that it hss any likelihood of prevailing on thestl

points. The Order sets forth a detailed discussion of the ruusical works benchmark aad why it

accepted the Panel's recommet'idation to reject the model., ~ 67, FR, at 45246-47. Similarly, the

Libzaxian carefully considered the $500 minimum:and: concluded that a rate calculated to cover

administrative costs and which is actually less than the $673 per year, webcasters;pay; for;use;of '.

the musical works under a separate license is not on its face arbitrary. Qy, 67, FR at 45259,;
45262-63. Instead of addressing the Librarian's reasons for sdopting ithe CARP's
recommendation on these points, Live365 again makes an offer of new evidence in the form of
affidavits to support its contention that the minimum gives the copyright owners a "ridiculous
windfall." However, such new evidence cannot be considered either by the Librarian in weighing

the likelihood of success on the merits or by the

court

io appeals in an appeal from the Final Rule.

and Order. The CARP (and the couzt of appeals), can only cansider the record evidence.:

Moreover, the Librarian did consider the rates thit whbcalsteri pa/ fob usb ofzn&ica1 woiks 6n .

the Internet and used it to assess the reasonableness af the proposed minimum fee. Thus:,

Live365's contention that the final rate was arbitrary because it was based,solely upon: a single

agreement is simply inaccurate. Nor does Live366 paint to other evidence in the zecord to

demonstrate just what the rate should have been and why;it was «rbitrary;for the Panel not to

adopt this documented alternative rate.

All in all, Live365 offers little to support a finding that it has a possibility:of success on the N
merits of its appeal. Thus, this factor weighs heayily lagaiinst + gzniting! of a stay.: i i i i i i i ~:

B. Izzenarable Harm

Irreparable harm is determined according, to its subsumtiality,; likelihaod of occurrence,

and adequacy of proof. Wisconsin Gas Co. v. FERC, 758 F.2d 669, 674;(D.C. Cir. 1985).

"[T]he injury must be both certain and great; it must be actual and not theoretical," L4. The party

requesting the stay must show that the "[i]njuzy complained of [is] of: such imminence that there is

a clear and present need for equitable relief to prevent irreparable hazm." Ashland OiL Inc. v..

~F, 409 F.Supp. 297, 307 (D.D.C.),~ 548 F.2d 977 (D.C. Cir. 1976).

Baze allegations ofwhat is likely to occur are of no value since

the court must decide whether the harm will jg /gal occur. The
movant must provide proof that the harm has occurred in the

past and is likely to occur again, or proof indicating that the harm

is certain to occur in the near future. Further, the movant must

show that the alleged harm will directly result from the action

which the movant seeks to enjoin.

Wisconsin Gss. 758 F.2d at 674.

Further, it is "well established that econamic: loss does not, iu and of itself, constitute

irreparable barm." g.

[T]he key word in this consideration is izreoazable. Mere

injuries, however substantial, in terms of money, time and

energy necessarily expended in the absence ofa stay are not
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enough. The possibility that adequate compensatory or other
corrective relief will be available at a later date, in the ordinary

course of litigation, weighs heavily against a claim of irreparable

harm.

Samnson v. Murrav. 415 U.S. 61, 90 (1974), citing Virginia Petroleum Jobbers Ass'n v. FPC,

259 F.2d 921, 925 (D.C. Cir. 1958). "Recoverable monetary loss may constitute irreparable

harm only where the loss threatens the very existence of the movant's business." Wisconsin

Qg,, 758 F.2d at 674, citing Washinaton Metro. Area Transit Comm'n v. Holidav Tours. Inc.,

559 F.2d 841, 843 n.2 (D.C. Cir. 1977).

Live365 argues that absent a stay it will suffer "severe and irreparable" harm, as it will

have to pay "in excess of one million US dollars" in royalties on "approximately 1.4 billion sound

recording performances." Motion at 24. This payment "threatens to put Live365 out of
business." QI. In addition, Live365 submits that the Librarian's Order will increase its operating

costs by $ 100,000 per month and that it will be "required to pay 90% of its revenue for July 2002

for royalties alone." QI.

Recommendation: As Cuomo makes clear, "[a] stay may be granted with either a

high probability of success [on the merits] and some injury, or ~vi ~ve a" Cuomo, 772 F.2d at

974. Because the probability of success on the merits of its appeal is low, Live365 must

demonstrate a high probability of irreparable hum in order to sustain a stay of the Librarian's

Order. Live365 has failed to meet that burden.

Irreparable harm is detertnined according to its substantiality, likelihood of occurrence,

and adequacy of proof. Wisconsin Gas. 758 F.2d at 674. The injury must be "both certain and

great," and bare allegations of what is likely to occur are of no value since the decisionmaker

must decide whether the harm will in fact occur. g.

Live365's arguments are insufficient to show irreparable harm. First, Live365 has not

shown that paying the royalties due on October 20, 2002, threatens the very existence of its

business; it merely alleges such an outcome. Motion at 24. Live365 provides no evidence that

paying "in excess of one million" dollars, paying '90% of its revenue for July 2002 for royalties

alone," or having its operating costs increased by $ 100,000 per month will be the death knell of
its business. Qg Jeffiey Declaration at 'g 14, 20. Indeed, Live365 provides no evidence for its

claim that it will have to pay "in excess of one million U.S. dollars" on October 20, apart from

the bare allegation of its executive vice president. Assuming that this figure is correct, Live365

fails to provide any evidence of its current financial situation to illustrate that the payment of
royalties on October 20 will have a devastating effect on its business. ~ Copyright Owners

and Performers'pposition at 14. On the contrary, Live365 states that it will "pay the royalties

for transmissions by individual programmers using our service," seeming to imply that although it

may be a hardship, Live365 will be able to make the payments. Motion at 25; Jefirey

Declaration at $ 15. Accordingly, Live365 has not shown that its harm is both certain and great,

actual and not theoretical as required under Wisconsin Gas. 758 F.2d at 674.

Second, Live365 has not shown that its alleged harm would directly result from its

obligation to make royalty payments. As Live365 and Mr. Jeffrey state, "[t]he company in its
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fifth year... is still losing money every month and will continue so lese money for the

foreseeable future, with the most significant cost relating ro the licensing of music." Motion at

25; Jeffrey Declaration at $ 11'. Thus, Live365 has been losing money, even without having had

to pay any royalties under the section 114 statutory license. Consequently, Live365 has failed to i

show the requisite causality between the alleged harm-the threat that it may go out of
business-and the action-the Librarian's Order-far which, it seeks a stay.: Wisconsin Gas,
758 F.2d at 674.

Even assuming that Live365 wiQ suffer harn, such haxmi is not irreparable. As an

appeal has been filed in this case, a favorable ruling for Live365 would render any harm

reparable. If Live365 is successful on appeal, then the court can order refunds with interest that

would provide Live365 with an adequate remedy at law. Qy, 17 U.S.C. $802(g).

Live365 also asserts that "[i]f the royaltyl rate remains unichanged, it is difficult to

calculate how Live365 will ever be able to achieve pmfitability without charging listeners.to:
access the content available on Live365.corn." Motion at 24-25; Jeffiey Declaration at $ 11.:

Even if being compelled to charge listeners for its service might constitute irrepamble harm, the

assertion about threats to Live365's future profitability ignores the fact that the rates that are the:
subject of this motion are for the period ending December 3h, 2002-less Nma three months Rom
now-and therefore a stay of tbe Liberian's Order wotuld have litle impact on the long-term;
profitability of Live365 or any other webcaster.

Finally, the ti'ming ofLive365's motion caHs into question whether Live365 is nally in

danger of suffering irreparable harm in the absence of a stay.. The Librarian issued his Order

setting the royalty mtes on June 20, 2002. Live365 fiied its notice ofiappeal on August 7& 2002.'

Yet, Live365 waited to file its motion for stay pending appeal, until September 30, 2002, over

three months after the Libranan issued his order, 54 days lafier Live365 filed its notice of,appeal

in the D.C. Circuit, and only 20 days before the due date for the first myalty payments.
Live365's failure to seek a stay sooner "undercuts the sense of urgency that ordinarily

accompanies a motion for preliminary reliefand suggests that there is, in fact, no irreparable

injury." Citibank. N.A. v. Citvtrust, 756 F.2d 273, 277 (2d Cir. I:985), quoting Le Sportsac. Inc'.
Dockside Research. Inc., 478 F. Supp. 602, 609 (S.D.N.Y,. 1979)l 8N Bourne Co. v.Tower

Records. Inc.. 976 F.2d 99, 101 (2d Cir. 1992); Fund for Animals v. Frizzeil. 530 F.2d 982, 987

(D.C. Cir. 1975)(finding 44-day delay in seeking relief "incr@usable"). Stuely, Live365 was just:
as aware of the severe and ineparable" bann it allegedly, would suffer as a result of the,
Librarian's Order when it filed its appeal on August 7 as it was on September 30, less than three

weeks before the allegedly irreparable harm was Qirig tol oatur. I

For the reasons set forth above, we cannot ascertain a pmbability of~irreparable harm

su8icient to warrant a stay of the Librarian's Order.,

3 Section 802(g) of title 17 of the United States Code,states that the Librarian's decision with

respect to a CARP report may be appealed to the 9.C.I Cirt:uit Iwitllrin 30 days @ter, publicsltioq of i

the decision in the Federal Reaisrer. The Librarian's Order was published in the Federal Remster i

on July 8, 2002; therefore, the period for appealing the decisiqn ended on August 7, 2002.
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C. Harm to Co ri ht Owners and Performers

Any irreparable harm suffered by the movant in absence of a stay must be balanced

against any harm suffered by other interested parties if a stay is granted. Cuomo, 772 F.2d at
I

977; Vir 'a Petroleum, 259 F.2d at 925. Harm to others in the event a stay is granted is also

evaluated according to its substantiality, likelihood of occurrence and adequacy of proof.

~uom, 772 F.2d at 977; aaa ~Wi contin Gaa, 768 F.2d at 674.

Live365 argues that the only harm that copyright owners and performers will suffer if a

stay is granted is "a short delay" in receiving royalties. Motion at 36. Such delay will be a
"minimal inconvenience." Id. Further, if the Librarian's Order is upheld on appeal, Live365

contends that copyright owners can be "compensated for the delay in collecting payments by

assessing reasonable post-judgment interest." Id.

Recommendation: Having determined that Live365 has not made a sufficient showing

of likelihood of success on the merits and irreparable harm, this factor is not dispositive.
However, after examining the harm to Copyright Owners and Performers in terms of its

substantiality, likelihood of occurrence and adequacy of proof should a stay be granted, we find
that this factor weighs against Live365. ~um, 772 F.2d at 977; ~e ~Wi yon~in ~, 758 F.2d
at 674.

If a stay is granted, the harm to Copyright Owners and Performers will be substantial, as

no royalties will be paid until the D.C. Circuit renders its decision. Moreover, there is no

question that such harm will occur to Copyright Owners and Performers in the event a stay is

granted as the stay would delay payment of the royalties until the court issues its decision.

We recognize that such losses are recoverable once the D.C. Circuit renders its

decision; however, we see no reason to delay receipt of the royalties in light of Live365's failure

to demonstrate a likelihood of success on the merits and to show irreparable harm. Copyright
Owners and Performers have received absolutely no royalties under the statutory license even

though webcasters have been transmitting performances of their sound recordings under the

license for almost four years. Moreover, webcasters'laims of financial distress actually raise

the spectre that further delays in payment may mean that webcasters, who allegedly continue to

lose money even without having had to pay the statutory royalties, will be even less able to pay
what they owe if the obligation to make payments is deferred to some point in the future.'e
conclude that the harm that a stay is likely to cause Copyright Owners and Performers is at least

as great as the harm that denial of a stay is likely to cause to Live365 and others.

D. Pggjg lr~trest

Live365 asserts that the public interest would be served by granting a stay because

webcasting provides access to a diversity of music and fills a need that is not met by terrestrial

"
~Se Motion at 37 (Copyright owners "are never going to be paid anyway, or will be paid

pennies on the dollar, because these payers will be bankrupt."). Allowing such licensees to

continue webcasting without paying royalties when they allegedly will never be able to pay those

royalties clearly will harm Copyright Owners and Performers.
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radio for many listeners. Motion at 38. In adclition, Live365 asset!ts that the harm that would

come to college webcasters, recording artists whose works are played on Internet radio, and

companies that benefit from Internet radio should be consider~id Q factors! in determining

whether a stay is in the public interest. Id. at 25 n.12.

Copyright Owner., and Performers counter that harm to these entities has no place in

the analysis of'Live365's motion for stay, as they are not parties to the appeal; therefore, "they

have no possibility at all of prevailing ion appeil." Copyright Owners and Performers'pposition

at 14 n.10. They urge that if any of the "stay analysis" is applied to those third

parties, then the entire analysis should be applied. g. They also argue that the Congressional

directive that royalty payments be made pending appeal would be thwarted by the granting of a

stay. g. at 19.

Recommendation: At the outset, we: agree with Live365 that ha!!m to thiird parties

absent a stay, if it:is to be considered at all, should be examined as part of the analysis whether.

the issuance of a stay is in the pubjlic uiterest. Having said this, we determine tJiat Live365 has

failed to show that any alleged harm to third parti&—college vl ebcasters, recording artists whose

works are played on Internet radio, or companies that benefit from Internet radio-ovenides the

public interest in ensuing that Congress'ntent that copyi!ight! owners! be compensated when

their sound recordings are streamed over the internet is carried out. We reach this conclusion

for several reasons.

First, f.ive365 asserts that college webcasters will suffer severe, u!reparable harm absent

a stay. However, Live365 fails to make its ca.e. Nowhere in,the declarations provided to

support this contention does a declarant state tliat his college Internet radio station will be unable

to make the royalty payments or that cloing so will put it out of business.,On the contrary,

William C. Robed&a, general manager of KTRU (Rice university),iaffirmatively states that

KTRU "can afford, to pay the back. royalties due on October 20." Motion at 27; Robedee

Declaration at $ 18.'e states that "going forwarcl," KTR'U may not be able to pay its

webcasting royalties in addition to the royalties it owes to the performing rights organizations for

use of the musical works, "'especially as its audience increases." Motion at 27-28; Robedee

Declaration at $ 18. Such alleged future harm is speculative, especially because the period

covered by the: rates set forth i,n the Librarian's Order! ends on December 31, 2002, less than

three months from, now. In addition, expenses (such as those! incurred in complying with notice !

and recordkeeping requirements being considered in a separate rulemaking) other than the

royalties due under the; Librarian's Order are not considered in determining whether irreparable

harm will occiu now absent a!stay, Likewise, Joel R. Wilier, faculty supervisor at KXUL

(University of Louisiatia at Monroe), never asserts that KXUL cannot make the royalty

payments; he merely asseits that to do so would be onerous. ~!Wilier Declaration at g 16,

20-24.

Nor has L,ive365 established a causal connection between the Librarian's Order and the

cessation of webcasting by certain college webcasters. Live365 asserts that Mr. Robedee has

personally confirmed that 70 stations have already stopped webcaSting because of the Librarian's

Order and has heard from "credible" s,ources that many more have also stopped. Motion at 30;

Page 2 of William C. Robedee's declaration was not filed with the COpyright Office or served

on any of the parties to this prcceeding. Counsel for Live365 was notified of the defect but

failed to correct it.

-10-



Robedee Declaration at g 23-24. However, Mr. Robedee has provided no evidence to show

that these stations were compelled by the Librarian's Order to cease webcasting, or that a stay

would result in their resumption of webcasting, even though there is a likelihood that the Court of

Appeals ultimately will affirm the rates established by the Librarian. At most, Mr. Robedee's

declaration merely shows that these college webcasters have chosen to cease webcasting,

perhaps because they do not wish to pay the royalties.

Next, Live365 asserts that recording artists whose works are played on Internet radio will

be severely, irreparably harmed absent a stay because many such artists do not receive exposure

on terrestrial radio stations. Motion at 31. Again, Live365 fails to make its case. Recording

artists, like Emilie Autumn, who own the copyrights to their works can decide to forego their

royalties and license their work to webcasters royalty free. gee Autumn Declaration $ 8. Other

recording artists, like Janis Ian, who choose to sign with a record label are thereby bound by the

deal they signed with the record label. If such an artist is dissatisfied with the amount of airplay

given to his/her work, and wishes to permit her work to be performed for little or no royalty, the

artist must address those concerns to the record label to which she has assigned the copyright.

Thus, the declarations of Ms. Ian and Ms. Autumn do not evidence irreparable harm absent a

stay of the Librarian's Order.

Finally, Live365 asserts that companies, like XSVoice, that benefit from Internet Radio

will be harmed absent a stay. Live365 describes XSVoice as "a technology company that has

developed a platform which enables mobile access to virtually any type of live and on-demand

media content, including Internet-based streaming audio, radio, television or other audio source."

Motion at 34; Coble Declaration at $ 2. XSVoice licenses this platform to wireless services like

Nextel and Cingular as well as to third-party service providers. QI. Live365 asserts that absent a

stay, Internet radio stations will go silent, which in turn will have "a severe impact" on XSVoice's

"ability to attract new users" and its "ability to motivate existing users to continue using its

service." Motion at 35; Coble Declaration at $ 11. We find this argument tenuous at best; as

such, it does not warrant further discussion.

The purpose of section 114(a) is to compensate copyright owners when their sound

recordings are publicly performed as part of a nonexempt eligible nonsubscription transmission.

17 U.S.C. $ 114(a). Because Live365 has not demonstrated a high probability of success on the

merits of its appeal or that it will suffer irreparable harm absent a stay of the Librarian's Order,

the public interest in ensuring that copyright owners are compensated for the use of their works

overrides any countervailing public interest proffered by Live365. Therefore, after balancing all

of the factors, we conclude the granting of a stay in this case would be contrary to the public

interest.

Accordingly, it is recommended that the Librarian deny Live365's motion for a stay.

SO RKCOMMKNDKD.
/S/

David O. Carson,
Acting Register of Copyrights.
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railroad worker's survivors (see
5 404.1407). Under certain
circumstances (see $ 404.1413) ~

certification of benefits payable under
the provisions of the Social Security Act
will be made to the Railroad Retirement
Board. The Railroad Retirement Board
will certify such bene6ts to the
Secretary of the Treasury.

(b) Who is a vested railroad worker?
You are a vested railroad worker if you
have:

(1) Ten years or more of service in the
railroad industry, or

(2) Effective january 1, 2002, you have
at least 5 years of service in the railroad
industry, all of which accrue after
December 31, 1995.

(c) Definition ofyears ofservice. As
used in paragraph (b) of this section, the
term years ofservice has the same
meaning as assigned to it by section 1(f)
of the Railroad Retirement Act of 1974,
as amended, (45 U.S.C. 231(f)).

3. 5 404.1402 is revised to read as
follows:

$404.1402 Whon are railroad industry
services by a non-vested worker covered
under Social Security?

If you are a non-vested worker, we
(the Social Security Administration)
will consider your services in the
railroad industry to be "employment" as
defined in section 210 of the Social
Security Act for the following purposes:

(a) To determine entitlement to, or the
amount of, any monthly benefits or
lump-sum death payment on the basis
of your wages and self-employment
income;

(b) To determine entitlement to, or the
amount of, any survivor monthly benefit
or any lump-sum death payment on the
basis of your wages and self-
employment income provided you did
not have a "current connection with the
railroad industry. as defined in section
1(o) of the Railroad Retirement Act of
1974, as amended, (45 U.S.C. 231(o)), at
the time of your death; (in such cases,
survivor benefits are not payable under
the Railroad Retirement Act);

(c) To determine entitlement to a
period of disability (see subpart B of this
part) on the basis of your wages and
self-employment income; or

(d) To apply the provisions of section
203 of the Social Security Act
concerning deductions from benefits
under the annual earnings test (see
subpart E of this part).

4. 5404.1403 is removed.

5. 5404.1405 is amended by revising
the section heading and paragraph (b) to
read as follows:

$404.1405 If you have been considered a
non-vested worker, what are the situations
when your railroad industry work will not be
covered under Social Security?

'k 0 4 't

(b) You continue to work in the
railroad industry after establishing
entitlement to old-age insurance
benefits under section 202(a) of the
Social Security Act. If your service in
the railroad industry is used to establish
your entitlement to, or to determine the
amount of, your old-age insurance
benefits under section 202(a) of the
Social Security Act, but you become
vested after the effective date of your
benefits, your railroad service will no
longer be deemed to be in
"employment" as defined in section 210
of the Act. Your benefits and any
benefits payable to your spouse or child
under section 202(b), (c), or (d) of the
Act will be terminated with the month
preceding the month in which you
become a vested worker. However. if
you remain insured (see subpart B of
this part) without the use of your
railroad compensation, your benefits
will instead be recalculated without
using your railroad compensation. The
recalculated benefits will be payable
beginning with the month in which you
become a vested worker. Any monthly
benefits paid prior to the month you
become a vested worker are deemed to
be correct payments.

8. 5 404.1413 is revised to read as
follows:

$404.1413 When will we certify payment to
tho Railroad Retirement Board (RRB)?

(a) When we will certify payment to
RRB. If we find that you are entitled to
any payment under title II of the Social
Security Act, we will certify payment to
the Railmad Retirement Board if you
meet any of the following requirements:

(1) You are a vested worker; or
(2) You are the wife or husband of a

vested worker; or
(3) You are the survivor of a vested

worker and you are entitled, or could
upon application be entitled to, an
annuity under section 2 of the Railmad
Retirement Act of 1974, as amended, (45
U.S.C. 231(a)); or

(4) You are entitled to benefits under
sectioa 202 of the Social Security Act on
the basis of the wages and self-
employment income of a vested worker
(unless you are the survivor of a vested
worker who did not have a current
connection, as defined in section 1(o) of
the Railroad Retirement Act of 1914, as
amended, (45 U.S.C. 231(o)) with the
railroad industry at the time of his or
her death).

(b) What information does
certification include? The certification

we make to the Railroad Retirement
Board for individuals entitled to any
payment(s) under title II will include
your name, address, payment amount(s).
and the date the payment(s) should
begin.

(c) Applicability limitations. The
applicability limitations in paragraphs
(a)(1) through (4) of this section affect
claimants who first become entitled to
benefits under title II of the Social
Security Act aiter 1914. (See also
g 404.1810.)

[FR Doc. 04-2410 Filed 2-5-04; 8:45 am)
SILUNe CODE i1$1~

LIBRARY OF CONGRESS

Copyright Ofhce

37 CFR Parts 262 and 263

(Docket Nos. 2002-1 CARP DTRA3 and
2001-2 CARP DTNSRA]

Digital Performance Right in Sound
Recordings and Ephemorai
Recordings

AGENCY: Copyright Office, Library of
Congress.
ACTION: Final rule.

SULTfARYI The Copyright Office of the
Library of Congress is announcing final
regulatioas that set rates and terms for
the public performance of a sound
recording made pursuant to a statutory
license by means of certain eligible
nonsubscription transmissions and
digital transmissions made by a new
type of subscription service. The final
rule also announces rates and terms for
the making of related ephemeral
recordings. The rates and terms are for
the 2003 and 2004 statutory licensing
period, except in the case of a new
subscription service, in which case the
license period runs from 1998 through
2004.
DATES: Egl'ective Date: March 8, 2004.

Applicability Dates: The regulations
govern the license period which
commenced on january 1, 2003, and
ends on December 31, 2004, except in
the case of a new subscription service,
in which case the regulations govern the
license period which commenced on
October 28, 1998, and ends on
December 31, 2004.
FOR FURTHER INFORL4ATION CONTACT:

David O. Carson, General Counsel, or
Tanya M. Sandros, Senior Attorney.
Copyright Arbitration Royalty Panel
(CARP), P.O. Box 70917, Southwest
Station, Washington, DC 20024.
Telephone: (202) 707-8380; Telefax:
(202) 252M423.
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SUPPLEMENTARY INFORMATION: With the
passage of the Digital Performance Right
in Sound Recordings Act of 1995, as
amended by the Digital Millennium
Copyright Act of 1998, copyright owners
of sound recordings have enjoyed an
exclusive right to perform their works
publicly by means of certain digits.l
audio transmissions. subject to certain
limitations. 17 U.S.C. 114. Among the.e
limitations are certain exemptiions and a
statutory license which allows for the
public performance of sound recordings
as part of "eligible nonsubscription
transmissions" and digital transmissions
made by "new subscription services."1

The section 114 statutory license,
however, does not necessarily cover all
the rights needed to effectuate a digital
transmission. It is often necessary for
the licensee to first make a number of
digital copies of the sound recordi:ag ia
order to bring about the transmission,
For this reason, Congress created a nevv
statutory license in 1998 with the
passage of the Digital Millennium
Copyright Act of 1998, Public Law 105-
304. to aliow for the making of
ephemeral reproductions for the
purpose of facilitating certain digital
audio transmissions pursuant to the
section 114 statutory license, including
those transmissions made by eligible
nonsubscription services and new
subscription services. See 17 U.S.C.
112(e),

The procedure for setting the rates
and terms for these tvvo statutory
licenses is a two-step process. 17 U.S.C.
112(e)(3), (4), and (6) and 17 U.S.C.
114(f)(2). The first step requires the
Librarian of Congress to initiate a
voluntary negotiation period in order to
give interested parties an oppcctunity to
reach consensus with respect to the
applicable rates and terms through. an
informal process. However, in the event
the parties are unable to reach an
agreement during this period, sectilons
112(e)(4) and 114(fl(2)(B) direct the
Librarian of Congress to convene a
three-person Copyright Arbitration
Royalty Panel ("C~ for the ptnyose
of determining the rates and terms for

'or purposes of the section 114 license. an
"eligible nonsubscription transmission" is a
noninteractive digital audio transmission w)ach. as
the name implies. does not require a subscription
for receiving the transmission. The trartsmtssion
must also be made as part of a service that pmvides
audio programming consisting in whole or ba pari
of performances of sound recordings the pmpose of
which is to provide audio or entertainsaent
programming, but not to sell. advertise, or pmmote
particular goods or services. See 17 U.S.C. 114(j)(S).
A "new subscription service" is "a service that
performs sound recordings by means of
noninteractive subscription digital audio
transmissions and that is not a preexisting
subscription or a preexisting satellite digital audio
radio service." 17 U.S.C. 114(l)(8).

the compulsory license, pro(vide'd that
an interested party files a petition in
accordance with 17 U.S.C. 803(a)(1),
requesting tihe formatl proceeding.

The initial schedule of rates and terms
for Ihe sections 112 and 114 licenses
applicable to eligible nonsubscription
services for the iperiod from October 28,
1998, to December 31, 2002,i was
published on July 8, 2002, after a formal
hearing before a CA)RP. See 67 FR 45239'July

8, 2002). Yet, this announcement
did not settle the matter for ilongc It only i

established rates and terms for the
license period eading December 31st of
that year.

For this reasoia, th.e Library initiated
a new proceeding to adjust the rates and
terms applicable to eligible
nonsub! cription transmilssians for the
2003-Z004 license period by publishing
a notice in the Federal Register iln

January 2002 announcing the six-month
voluntatry negotiation period that
commences a rate adjustment
proceeding, See 67 FR 4472 (January 30.
2002). The I.ibrarian took this step even,
though the rates for 1998-2002 had not
been anaou)aced„ in order to comply
with the timietable set forth in sections
112(e)(7) and 114(fl(2)(C)(i)(II).
Specifically, these sections require the
Librarian to publish a notice
comuneaciag the negotiation process in
the fixst week of January 2000 and at
two year intervals thereafter, un).ess the
parties have agrtwd to art alternative
schedule duxing the settlement phase of
the process. In any event, the pa:rties did
not negotiate a proposed. settlement
durilng the specified period to cover the
next license period and opted instead to
file petitions with the Office, reqluesting
that the Librarian of Congress convene
a CittRP to adjust the rates and terms for
the license period 2003-2004. Two such
petitions were fi.led with thel Copyright
Office. The .'Recording Iridustry
Association of /(tmetdca, Inc. ('RIAA")
filed one of the two petitions, and
IOMedi a Partners, Inc., 3WK, Digitally
Imported Radio,, IM Net rvoria, inc.,
Beethoven.corn, LLC, All Bass R(tdiq,
Discombobulated, LLC, Wolf FM aniiI
Integrity Media Group, Inc. d/b/a
Boomer Radlio, filed jointly a second
petition on behstif of certain licensees.

Likevtrise, in accordance with the time
frame set forth in the law fo[ the,
purpose of setting rates and terins for
use of the section 114 license by new
subscription services, the Library
initiated a six-month voluntary
negotiation period to adjust the rates
and terras for new subscription servicess
See 66 FR 9881 (Februaty 12, 2001).
Aga.in, no settle)ment was re tche'd byithe'nd

of the s:ix-mionth period.
Consequently, Music Choice anti the

RIAA filed separate petitions with the
Copyright Offiiice requesting that a CARP
be convened in order to set the rates and
terms for the publ.lc performance of
sctund recordings iby new subscription
services.

Proposed Settlement Agreements

The parties in both proceedings
contirtued to negotiate in good faith
beyond the statutorily mandated sjx-
m,onti~ negotiation periods in hopes of
reaching an industry vvide settlement.
Ultimately, they succeeded, as
evidenced by the adoption of the
proposed rate.'nd terms as fi(tal rules,.
The process, however, required the
consideration of t1nee separate
agreements, expla:lned herein.

On May 1, 2,003, the Copyright Offiice
published a notice in the Fed&el i

Register, requesting comment 'on 'roposedregulations that set rates and
terms for the use of sound recordings in
certain eligible noasubscription
transaaissions made pursuant to sectioh
114 during the Z003 and 2004 statutory
licensing period, as well as for the
m'aking of ephemeral recordings
necessary for the facilitation of such
transmissi!ons in accordance vt)ith fite 'ection112(e) license. The proposal also
included rates and terms for the use of
sound recordings in transmissjons mage
by new subscription services Prom 1998
thxough Deceraber 31, 2004, and the
making of the related ephemeral
recordings under these same statutory 'icenses.68 FR 23241 (May 1, 2003).
These proposed rates and term'.s wt.re 'artof a settlement agreement
negoti.atecil by SoundExchange,, a
division of the RLrLA, )11e America(1
Federation of 'Television and RIadiI&

Aftistg ("AFTIIA"), the American
Federhtion of Musicians of the United
States and Canada ("AFM"), ar)d Qe
Digital Media Associat1on ("DihlA ) and
were submitted to the Copyright Office
on April 14, 2i003, along with 3 pejjtiojx
requesting that the Ofiice publish the
pfopdsed rates and terms pursItan( to'I

'251.'63(b) of title 37 of th'e Code Of
Federal Regulations, vvhich tht; Office'id.Iff, See 68 FR 23241 (May 1, ZI)03)'.

The April 14 proposal was later i

superseded by a second proposal vvhich
w'as submitted to the Copyright Office;
on May 8„2003. The new agreement
amended the proposal in the April 14
submission with the approval of the
parties to the first agreement and i

included, for the first time, rates and
terms for simulcasts of AM and FM
rsidio 'broadcast programming. These
new rates were the result of an.
agreement between SoundExchange,
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AFM. and AFTRA (co! lectively,
"Copyright Owners and Performers"), on
the one hand, and Broadcasters,'n the
other hand. The May 8 agreement also
included proposed rates and terms
applicable to business establishment
services that make ephemeral
phonorecords pursuant to section 112(e)
for the purpose of transmitting a public
performance of a sound recording under
the limitation on exclusive rights
specified by section 114(d){1)(C)(iv).
These rates and terms were agreed to by
the Copyright Owners and Performers
and Music Choice, the only business
establishment service participating in
this proceeding, and cover the 2003 and
2004 statutory license period. As before,
the Petitioners requested that the Office
publish the amended proposed rates
and terms for public comment pursuant
to 37 CFR 251.63(b). See 68 FR 27506
{May 20, 2003).

On July 3, 2003, SoundExchange, the
American Council on Education, and
the Intercollegiate Broadcasting System,
Inc., jointly with Harvard Radio
Broadcasting Co., Inc. submitted the
third and final proposal to the Copyright
Office. It proposed rates and terms for
use of the section 112 and section 114
statutory licenses by noncommercial
licensees during the 2003-2004 license
period that are identical to the statutory
rates and terms adopted by the Librarian
for the period ending December 31,
2002. See 67 FR 45239 (July 8, 2002). It
should be noted. however, that many
noncommercial webcasters will not be
using these rates and terms for this time
period. Instead, certain noncommercial
licensees will operate under the rate
structure adopted in a separate license,
negotiated with RIAA in accordance
with the Small Webcaster Settlement
Act of 2002. See 68 FR 35008 (June 11,
2003).

Objections to the Proposed Rates and
Terms

The Copyright Office received
objections to the proposals announced
in the May 20 and the August 21 notices
from four entities: Live365.corn, Lester
Chambers ("Chambers"), Royalty Logic,
Inc. ("RLI") and SRN Broadcasting Ik

Marketing, Inc. ("SRN"). Specifically,
Live365.corn objected to the rates and
terms applicable to commercial
webcasters, but withdrew its objections
early in the process, obviating the need
to consider its concerns further.
Similarly, SRN objected to these same

'Those entities who negotiated on behalf of the
hmadcasters include Bonneville International
Corporation, Clear Channel Communications, Inc..
the National Religious Broadcasters Music License
Committee. Salem Communications Corporation,
aud Susquehanna Radio Corporation.

rates. However, SRN was eventually
dismissed from the proceedings for its
failure to comply with the Orders issued
in this proceeding and the rules
governing this process. See Order in
Docket No. 2002-1 CARP DTRA3, dated
August 15, 2003. That left the objections
of RLI and RLI's client, Lester
Chambers, which, in both cases,
concerned the appointment and
responsibilities of those agents
designated to collect and distribute the
royalty fees.

An objection, however, can only be
considered if the party filing the
objection has a significant interest in the
outcome of the proceeding. In the case
of RLI, the Office determined that RLI
had no independent standing to pursue
its own objections but held that RLI
could represent the interests of its
client, Lester Chambers, provided that
Chambers expressly authorized RLI to
represent its interest in these
proceedings. See Order in Docket Nos.
2002-1 CARP DTRA3 and 2001—2 CARP
DTNSRA, dated August 18, 2003.
Consequently, at the beginning of the
hearing phase of this proceeding,
Chambers, as represented by RLI, was
the only remaining party that had filed
an objection to the proposed rates and
terms. This objection, however, became
moot on January 8, 2003, when RLI filed
a notice with the Copyright Office
withdrawing its Notice of Intent to
Participate in these proceedings and its
Direct Case.

Because there are no longer any
parties objecting to the proposed rates
and terms, the Librarian is adopting as
final regulations the rates and terms for
the section 112(e) and section 114
licenses proposed in the May 20 and
August 21 notices. The rates and terms
apply to the public performance of a
sound recording by means of certain
eligible nonsubscription transmissions
and digital transmissions made by a
new type of subscription service. The
final rules also announce rates and
terms for the making of related
ephemeral recordings. The rates and
terms are for the 2003 and 2004 license
period, except in the case of new
subscription services, in which case the
license period runs from 1998 through
2004.

Adoption of the rules presented
herein as final regulations concludes the
above-captioned proceedings.

List ofSubjects in 37 CFR Parts 262 and
263

Copyright, Digital audio
transmissions, Performance right, Sound
recordings.

Final Regulation

In consideration of the foregoing, the
Copyright Office adds parts 262 and 263
to 37 CFR to read as follows:

PART 262—RATES AND TERMS FOR
CERTAIN ELIGiBLE
NONSUBSCRIPTION TRANSMISSIONS,
NEW SUBSCRIPTION SERVICES AND
THE MAKING OF EPHEMERAL
REPRODUCTIONS

Sec.
262.1 General.
262.2 Definitions.
262.3 Royalty fees for public performance

of sound recordings and for ephemeral
recordings.

262.4 Terms for making payment of royalty
fees and statements of account.

262.5 Confidential information.
262.6 Verification of statements of account.
262.7 Verification of royalty payments.
262.8 Unclaimed funds.

Authority: 17 U.S.C. 112(e). 1'I 4. 801(b)(1).

II 262.1 Gonoral.
(a) Scope. This part 262 establishes

rates and terms of royalty payments for
the public performance of sound
recordings in certain digital
transmissions by certain Licensees in
accordance with the provisions of 17
U.S.C. 114, and the making of
Ephemeral Recordings by certain
Licensees in accordance with the
provisions of 17 U.S.C. 112(e), during
the period 2003-2004 and in the case of
Subscription Services 1998—2004 {the
"License Period").

(b) Legal compliance. Licensees
relying upon the statutory licenses set
forth in 17 U.S.C. 112 and 114 shall
comply with the requirements of those
sections, the rates and terms of this part
and any other applicable regulations.

(c) Relationship to voluntary
agreements. Notwithstanding the
royalty rates and terms established in
this part, the rates and terms of any
license agreements entered into by
Copyright Owners and services shall
apply in lieu of the rates and terms of
this part to transmissions within the
scope of such agreements.

9 262.2 Dofinitlono.
For purposes of this part, the

following definitions shall apply:
(a) Aggregate Tuning Hours means the

total hours of programming that the
Licensee has transmitted during the
relevant period to all Listeners within
the United States from all channels and
stations that provide audio
programming consisting, in whole or in
part, of eligible nonsubscription
transmissions or noninteractive digital
audio transmissions as part of a new
subscription service, less the actual
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running time of any sound recordings
for which the Licensee has obtained
direct licenses apart from 17 U.S.C.
114(d)(2) or which do not require a
license under United States copyright
law. By way of example, if a service
transmitted one hour of programming to
10 simultaneous Listeners, the service's
Aggregate Tuning Hours would equal
10. If 30 minutes of that hour consisted
of transmission of a directly licensed
recording, the service's Aggregate
Tuning Hours would equal 9 hours and
30 minutes. As an additional example,
if one Listener listened to a service for
10 hours (and none of the recordings
transmitted during that time was
directly licensed), the service's
Aggregate Tuning Hours would equal
10.

(b) Broadcast Simulcast means
(1) A simultaneous Internet

transmission or retransmission of an
over-the-air terrestrial AM or FM radio
broadcast, including one with
previously broadcast progrsinming
substituted for programming for which
requisite licenses or clearances to
transmit over the Internet have not been
obtained and one with substitute
advertisements, and

(2) An Internet transmission in
accordance with 17 U.S.C.
114(d)(2)(C)(iii) of an archived program,
which program was previously
broadcast over-the-air by a terrestrial
AM or FM broadcast radio station, in
either case whether such Internet
transmission or retransmission is made
by the owner and operator of the AM or
FM radio station that makes the
broadcast or by a third party.

(c) Business Establishment Service
means a seivice making transmissions of
sound recordings under the limitation
on exclusive rights specified by 17
U.S.C. 114(d)(1)(C)(iv) ~

(d) Copyright Owner is a sound
recording copyright owner who is
entitled to receive royalty payments
made under this part pursuant to the
statutory licenses under 17 U.S.C. 112(e)
or 114.

(e) Designated Agent is the agent
designated by the Librarian of Congress
as provided in 5 262.4(b).

(I) Ephemerul Recording is a
phonorecord created for the purpose of
facilitating a transmission of a public
performance of a sound recording under
the limitations on exclusive rights
specified by 17 U.S.C. 114(d)(1)(C)(iv) or

'or the purpose of facilitating a
transmission of a public performance of
a sound recording under a statutory
license in accordance with 17 U.S.C.
114(f), and subject to the limitations
specified in 17 U.S.C. 112(e).

(g) Licensee is a person or entity that

(1) Has obtained a compulsory license
under 17 U.S.C. 114 and the
implementing regulations thereforto:'ake

eligible nonsubscriptian
transmissions, or noninteractive digital
audio transmissions as part of a new;
subscription service (as defined in 1I
U.S.C. 114(j)(8)), or that has obtained a
compulsory license under 17 U.S.C. ~

112(e) and the implementing regtilations:
therefor to make Ephemeral Recordings
for use in facilitating such
transmissions, or

(2) Is a Business Establishment
Service that has obtained a cbmpulsory I

license under 17 U.S.C. 112(e) and the
implementing regulations therefor to:
make Ephemeral Recordings, but not a
person or entity that:

(i) Is exempt from taxation under
section 501 of the Internal Revenue
Code of 1986 (26 U.S.C. 501);

(ii) Has applied in good hith to the
Internal Revenue Service for'exemption 'romtaxation under section 501 of the
Internal Revenue Code and has ai

commercially reasonable expectation
that such exemption shall be granted; or',

(iii) Is a State or possession or any
governmental entity or subordinate i

thereof, or the United States or District
of Columbia, making transmissions for
exclusively public purposes.

(E) Listener is a playm, receiving
device ar other point receiving and
rendering a transmission of a public;
performance of a sound recording made i

by a Licensee, irrespective of the
number of individuals present to hear
the transmission.

(i) Nonsubscription Service means a
service making eligible nonsubscription
transmissions.

(j) Performance is each instance in
which any portion of a sound recording i

is publicly performed to a Listener by
means of a digital audio transmission or
retransmission (e.g., the.delivery. of any .

portion of a single track from a compact
disc to one Listener) buti excluding the
following:

(1) A performance of a sound i

recording that does not require a license
(e.g., the sound recording is not i

copyrighted);
(2) A performance of a sound

recording for which the service has
previously obtained a license from the
Copyright Owner of such sound i

recording; and
(3) An incidental performance that

both:
(i) Makes no more than incidental use

of sound recordings incitudiitig, btut npt
limited to. brief musical transitions in
and out of commercials or program I

segments. brief performances during
news, talk and sports progr~~~jag,
brief background performances during

disk jockey announcements, brief
performances during commercials of
sixty seconds or less iri duratian, or
brief performances during sporting or
other public events and

(ii) Other than ambient music that is:
background at:a public event, does.not.
contain an entire sound recording Snd i

does not feature a particular sotind',
recording of more than thirty seconds i

(as in the case of a sound recording used
as'a theme song).

(k) Performers means the independent
administrators identifiyd iti 17;U.S,C.,
114(gÃ2)(B) and (C) and the parties
identified in 17 U.S.C.:,114tg)(2)(D)i

,(I) Subscription Sen.ice means a new
subscription service (as defined in 17
U&S.C~ 114(j)(8)) making noninteractive
di ital audio transmissions.

, m) Subscnptiou Service Revenues
shall mean all monies and other
consideration paid or payable,:including
the fair market value of noncash or in-i
kind consideration paid or. payable by i

third parti'es, from. the operation of a
Subscription Service, as comprised of !

the following::
(1) Subscription fees and other

monies and consideration paid for,
access to the Subscription Service by or
on behalf of subscribers receiving i

within the United States transmissions
made as part uf the Subscription
Service;

,(2) Monies and other consid8ratiOn',
(iiscluding without limitation customer
acquisition fees) from audio or visual
advertising, promotions, sponsorships.~
tinie or space exclusively or
predominantly targeted to subscribers of
the Subscription Service, whether;

(i) On or through the Subscription
Service media player, or on pages,
accessible. only by:subscribers or that,
are predominantly targeted to
subscribers, or

(ii) In e-mails addressed exclusively
or predominantly to subsciibers of,the,
Subscription Service, or

,,(iii),Delivered exclusively or
predominantly to subicribers of the
Subscription Service in some other
manner iu each case less advertising
agency commissions (not to exceed 15%
of those monies and other
consideration) actually paid to a
recognized advertising agency inot ~

owned or controlled by Licensee;
(3) Monies and other consideration

(including without limitation the
proceeds of any revenue-sharing or
commission arrangements.with any
fulfillment company or other third
party, and any charge 'for shipping;or;
handling) from the sale of iaay,product,,
or service directly through the
Subscription Service media players or

~

through pages or advertisements
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accessible only by subscribers or that
are predominantly targeted to
subscribers (but not pages or
advertisements that are not
predominantly targeted to subscribers),
less

(i) Monies and other consideration
from the sale of phonorecords and
digital phonorecord deliveries of sound
recordings,

(ii) The Licensee's actual, out-of-
pocket cost to purchase for resale the
products or services (except
phonorecords and digital phonorecord
deliveries of sound recordings) from
third parties, or in the case of products
produced or services provided by the
Licensee, the Licensee's actual cost to
produce the product or provide the
service (but not more than the fair
market wholesale value of the product
or service), and

(iii) Sales and use taxes, shipping, and
credit card and fulfillment service fees
actually paid to unrelated third parties;
provided that:

(A) The fact that a transaction is
consummated on a different page than
the page/location where a potential
customer responds to a "buy button" or
other purchase opportunity for a
product or service advertised directly
through such player, pages or
advertisements shall not render such
purchase outside the scope of
Subscription Service Revenues
hereunder, and

(B) Monies and other consideration
paid by or on behalf of subscribers for
software or any other access device
owned by Licensee (or any subsidiary or
other affiliate of the Licensee, but
excluding, for the avoidance of doubt,
any entity that sells a third-party
product, whether or not bearing the
Licensee's brand) to access the
Licensee's Subscription Service shall
not be deemed part of Subscription
Service Revenues, unless such software
or access device is required as a
condition to access the Subscription
Service and either is purchased by a
subscriber contemporaneously with or
after subscribing or has no independent
function other than to access the
Subscription Service;

(4) Monies and other consideration for
the use or exploitation of data
specifically and separately concerning
subscribers or the Subscription Service,
but not monies and other consideration
for the use or exploitation of data
wherein information concerning
subscribers or the Subscription Service
is commingled with and not separated
or distinguished from data that
predominantly concern nonsubscribers
or other services; and

(5) Bad debts recovered with respect
to paragraphs (m)(1) through (4) of this
section; provided that the Subscription
Service shall be permitted to deduct bad
debts actually written off during a
reporting period.

g 262.3 Royalty fees for public
performances of sound recordings and for
ephemeral recordings.

(a) Basic royalty rate. Royalty rates
and fees for eligible nonsubscription
transmissions made by Licensees
pursuant to 17 U.S.C. 114(d)(2) during
the period January 1, 2003, through
December 31, 2004, and the making of
Ephemeral Recordings pursuant to 17
U.S.C. 112(e) to facilitate such
transmissions; noninteractive digital
audio transmissions made by Licensees
pursuant to 17 U.S.C. 114(d)(2) as part
of a new subscription service during the
period October 28, 1998, through
December 31, 2004, and the making of
Ephemeral Recordings pursuant to 17
U,S.C. 112(e) to facilitate such
transmissions; and the making of
Ephemeral Recordings by Business
Establishment Services pursuant to 17
U,S,C. 112(e) during the period January
1, 2003, through December 31, 2004,
shall be as follows:

(1) Nonsubscription Services. For
their operation of Nonsubscription
Services, Licensees other than Business
Establishment Services shall, at their
election as provided in paragraph (b) of
this section, pay at one of the following
rates".

(i) Per Performance Option. $0,000762
(0.0762c) per Performance for all digital
audio transmissions, except that 4% of
Performances shall bear no royalty to
approximate the number of partial
Performances of nominal duration made
by a Licensee due to, for example,
technical interruptions, the closing
down of a media player or channel
switching; Provided that this provision
is not intended to imply that permitting
users of a service to "skip" a recording
is or is not permitted under 17 U.S.C.
114(d)(2). For the avoidance of doubt,
this 4% exclusion shall apply to all
Licensees electing this payment option
irrespective of the Licensee's actual
experience in respect of partial
Performances.

(ii) Aggregate Tuning Hour Option.
(A) Non-Music Programming. $0,000762
(0.0762C) per Aggregate Tuning Hour for
programming reasonably classified as
news, talk, sports or business
programming.

(B) Broadcast Simulcasts. $0.0088
(0.88c) per Aggregate Tuning Hour for
Broadcast Simulcast programming not
reasonably classified as news, talk,
sports or business programming.

(C) Other Programming. $0.0117
(1.17e) per Aggregate Tuning Hour for
programming other than Broadcast
Simulcast programming and
programming reasonably classified as
news, talk, sports or business
programming.

(2) Subscription Services. For their
operation of Subscription Services,
Licensees other than Business
Establishment Services shall, at their
election as provided in paragraph (b) of
this section, pay at one of the following
rates:

(i) Per Performance Option $0.000762
(0.0762c) per Performance for all digital
audio transmissions, except that 4% of
Performances shall bear no royalty to
approximate the number of partial
Performances of nominal duration made
by a Licensee due to, for example,
technical interruptions, the closing
down of a media player or channel
switching; Provided that this provision
is not intended to imply that permitting
users of a service to "skip" a recording
is or is not permitted under 17 U.S.C.
1'14(d)(2). For the avoidance of doubt,
this 4% exclusion shall apply to all
Licensees electing this payment option
irrespective of the Licensee's actual'xperiencein respect of partial
performances,

(ii) Aggregate Tuning Hour Option.—
(A) Non-Music Programming.

$0.000762 (0.0762C) per Aggregate
Tuning Hour. for programming
reasonably classified as news, talk,
sports or business programming.

(B) Broadcast Simulcasts. $0.0088
(0.88c) per Aggregate Tuning Hour for
Broadcast Simulcast programming not
reasonably classified as news, talk,
sports or business programming.

(C) Other Programming. $0.0117
(1.17C) per Aggregate Tuning Hour for
programming other than Broadcast
Simulcast programming and
programming reasonably classified as
news, talk, sports or business
programming.

(iii) Percentage of Subscription
Service i(even ues Option. 10.9% of
Subscription Service Revenues, but in
no event less than 27c per month for
each person who subscribes to the
Subscription Service for all or any part
of the month or to whom the
Subscription Service otherwise is
delivered by Licensee without a fee
(e.g., during, a free trial period), subject
to the following reduction associated
with the transmission of directly
licensed sound recordings (if
applicable). For any given payment
period, the fee due from Licensee shall
be the amount calculated under the
formula described in the immediately
preceding sentence multiplied by the
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following fraction: the total number of
Performances (as defined und.er
5 262.2(j), which excludes directly
licerised sound recordings) made by t!he
Subscription Service during the period
in question, divided by the total number
of digital audio transmissions of sound
recordings made by the Subscription
Service during the period in question
(inclusive of Performances and
equivalent transmissions of directly
licensed sound recordings). Any
Licensee paying on such basis shall
report to the Designated Agent on its
statements of account the pertinent
music use information upon which such
reduction has been calculatecl. Th!is
option shall not be available to a
Subscription Service where—

(A) A particular computer software
product or other access device must be
purchased for a separate fee firom the
Licensee as a condition of receiving
transmissions of sound recordings
through the Subscription Ser&rice, ancl
the Licensee chooses not to iriclude
sales of such software product or other
device to subscribers as part of
Subscription Service Revenues in
accordance with rj 262.2(m)(3), or

(B) The consideration paid or g:lven to
receive the Subscription Service also
entitles the subscriber to receive or have
access to material, products or services
other than the Subscription Servi&ce (for
example, as in the case of a "bunclled
service" consisting of access to the
Subscription Service and also acc,ess to
the Internet in general). In all eve;ats, in
order to be eligible for this payment
option, a Licensee may not engage in
pricing practices whereby the
Subscription Service is offered to
subscribers on a "loss leader" basis or
whereby the price of the Sub. cription
Service is materially subsidized b&y

payments made by the subscribers for
other products or services.

(3) Business Establishment Serrdces.
For the making of any number of
Ephemeral Recordings in the operation
of a service pursuant to the limitation
on exclusive rights specified by 17
U.S.C. 114(d)(1)(C)(iv), a Licenses ths!t is
a Business Establishment Service shall
pay 10'f such Licenses's "Gross
Proceeds" derived from the use in such
service of musical programs that are
attributable to copyrighted recorcling..
"Gross Proceeds" as used in para~mph
{a)(3) of this section means all fees and
payments, including those made in
kind, received from any source before.
during or after the License Periodl that
are derived from the use of copyrighted
sound recordings pursuant to 17 U.S.C.
112(e) for the sole purpose of facilitating
a transmission to the public of a
performance of a sound recording under

the limitation on exclusive rights
specified in 17 U.S.C. 114(d)(1)I,C)(rv).
The attribution of Gross Proceeds to
copyrighted recordi!ngs imay be made on
the basis of:

(i) For classical programs& the
proportion that the playing time of
copyrighted classical recordings bears to
the total playing time of all classical
recordings in the program, and

(ii) For all other programs, the
proportion that the nuniber! of

!

copyrighted recordings bears to the total
nu!tuber of all recordings in the program.

(b) EJection process. A Licensee other
than a '.Business Establishment Service
shall elect the particular
Nonsubscription Service and/or

. Suibscr:iption Service royalty rate
categories it chooses (that is, among
paragraph (a)(1)(i) or (ii) of this section
and/or paragraph (a)(2)(i), (ii) or (iii) of
this section) for the License Period by
no later than March! 8, 2004.
Notwithstanding the prececling
sentence, where a Licerrsee has not
previously provided a Nonsubscription
Senrice or Subscription Service, as the
case m,ay be, the Licensee niay make its,
election by no later than thi.rty (30) day.
after the new service first makes a
digital audio transmission of a sound
recording under the 17,U.S.C. 114,
statuto:ry license. Each such election
shall be ma!de 2&y notify!ing the

!

De,sign,ated Agent in writing of such
election, using an election form
provided by the Designated Agent. A
Licensee th!at fails to make a tiniely
election shall pay royalties as provided
in paragraphs (a)(1)(i) and (a)(2)(i) of
this section, as applicable.
Notwithstanding the foregoing, a
Licensee eligible to make royalt&y
payme:ats under an agreement entered,
into pursuant to ths Small Webcaster
Settlement Act of 2002 may elelct to
make payments under such agreement
as specified in such agreement.,

(c) Ephemeral Recordings. T2ie royalty
payablie under 17 U.S.C. 112(e) for any
reI&roduction of a phonorecord made by
a Licensee other than a Business
Establishment,Service during the
Licens&e Period, and used solely by the
Licensee to fac,llitate transmissions for
which it pays royalties as and when
provided in this section and rl 262.4
shall be deemed to be includedh within, i

and to corn!prise 8.850 of, such royalty
payments. The royalty payable under 17
U.,'S.C. 112(e) for the reproduction of
phono!records by a Business
Es!ablishm.ent Service shall be as set
forth in pa~ragraph (a)(3) of this section.

(d) Minimunr fee. (1) Business
Establi'shment Services. Each Licensee
that is a Business Establishment Service
shall pay a minimum f+ of $10,000 for

each!calendar year in which it m6kes
Ephemeral Recordings for ush to
facilitate transmissions under the
limitation on exclusive rights specified
by 17 U.S.C. 114(d)(1)(C)(iv), whether or
not it does so for all or any part of the
year.

(2) Other Services. Each Licensee
other than a Business Establishment
Service shall pay a minimum fee of
$2,500, or $500 per channel or station
(excl!udirig archived programs, but in ao
event less than $500 per Licensee),
vvhichever is less, for each calendar year
in which it makes eligible
rionsubscription transmissioris,
noninteractive digital audio
transmissions as part of a new
subscription service or Ephemeral
Recordings for use to facilitate such
transmissions, whether or not it does
the foregoing for all or any pa!rt of the!
year; except that the minimum annual
fee for a I.ice!asee electing to pay under
paragraph (a)(2)(iii) of this sectiori shall
be $5,000.

(3) In Generah These minimum. fees
shall be nonrefundable, but sihall be
fully creditable to royalty payments due
under paragraph (a) of this section for,

the same calendar year (but not any
subsequent calendar year).

,
(e)~Continuing Obligation. For the

limited p&urpose of the period!
immediately following the License
Period, and on an entirely without
prejudice and nonprecedential basis
relafive to other time periods and
proceedings, if successor statutory
royalty rates for Licensees for the period
begimning January 1, 2005, h4ve riot
been established by Januriry 1, 2005,
then License&es shall pay to th!e
Designated Agent, effective January 1.
2005, and continuing for the period
through April 30, 2005, ar until
successor rates and terms are!
established, whichever is earlier, !an

!

interim royalty pursuant to t2ie same
rates and terms as are provided for the
License Period. Such interim royalties
shall be subject to retroactive
adjustment based on the final successor
rates. Any overpayment shall be fully
creditable to future payments, and any
underpayment shall 'be paid within 30
days after establishment of the successor
rates and terms, except as may
otherwise be provided in the successor
terms. If there is a period of such!
interim payments, Licensees shall elect
the particular royalty rate categories it
chooses for the interim period as
described in paragraph (b) of, this,
section, except that the election for a
service tihat is in operation shall be
made by no later than january 15, 2005.

(fl Other royalty rates and terms. Tlais
part,262,,does not apply to persons or;
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entities other than Licensees, or to
Licensees to the extent that they make
other types of transmissions beyond
those set forth in paragraph (a) of this
section. For transmissions other than
those governed by paragraph (a) of this
section. or the use of Ephemeral
Recordings to facilitate such
transmissions, persons making such
transmissions must pay royalties, to the
extent (if at all) applicable, under 17
U.S.C. 112(e) and 114 or as prescribed
by other law, regulation or agreement.

$ 262A Terms for making payment of
royalty fees and statements of account

(a) Payment to designated agent. A
Licensee shall make the royalty
payments due under 5 262.3 to the .
Designated Agent.

(b) Designation ofagent and potential
successor designated agents. (1) Until
such time as a new designation is made,
SoundExchange, presently an
unincorporated division of the
Recording Industry Association of
America, Inc. ("RIAA"), is designated as
the Designated Agent to receive
statements of account and royalty
payments from Licensees due under
$ 262.3 and to distribute such royalty
payments to each Copyright Owner and
Performer entitled to receive royalties
under 17 U.S.C. 112(e) or 114(g).
SoundExchange shall continue to be
designated after its separate
incorporation.

(2) If SoundExchange should fail to
incorporate by July 1, 2003, dissolve or
cease to be governed by a board
consisting of equal numbers of
representatives of Copyright Owners
and Performers, then it shall be replaced
by successor entities upon the
fulfillment of the requirements set forth
in paragraphs (b)(2)(i) and (ii) of this
section.

(i) By a majority vote of the nine
copyright owner representatives on the
SoundExchange Board as of the last day
preceding the condition precedent in
paragraph (b)(2) of this section, such
representatives shall file a petition with
the Copyright Office designating a
successor Designated Agent to distribute
royalty payments to Copyright Owners
and Performers entitled to receive
royalties under 17 U.S.C. 112(e) or
114(g) that have themselves authorized
such Designated Agent.

(ii) By a majority vote of the nine
performer representatives on the
SoundExchange Board as of the last day
preceding the condition precedent in
paragraph (b)(2) of this section, such
representatives shall file a petition with
the Copyright Office designating a
successor Designated Agent to distribute
royalty payments to Copyright Owners

and Performers entitled to receive
royalties under 17 U.S.C. 112(e) or
114(g) that have themselves authorized
such'Designated Agent.

(iii) The Copyright Office shall
publish in the Federal Register within
30 days of receipt of a petition filed
under paragraph (b)(2){i) or (ii) of this
section an order designating the
Designated Agents named in such
petitions. Nothing contained in this
section shall prohibit the petitions filed
under paragraphs (b)(2)(i) and {ii) of this
section from naming the same successor
Designated Agent.

(3) If petitions are filed under
paragraphs (b)(2)(i) and (ii) of this
section, then, following the actions of
the Copyright Office in accordance with
paragraph (b)(2)(iii) of this section:

(i) Each of the successor entities shall
have all the rights and responsibilities
of a Designated Agent under this part
262. except as specifically set forth in
this paragraph (b)(3).

(ii) Licensees shall make their royalty
payments to the successor entity named
by the copyright owner representatives
under paragraph (b)(2)(i) of this section
(the "Receiving Agent") and shall
provide statements of account on a form
prepared by the Receiving Agent.
Licensees shall submit a copy of each
statement of account to the collective
named by the performer representatives
under paragraph (b)(2)(ii) of this section
at the same time such statement of
account is delivered to the Receiving
Agent.

(iii) The Designated Agents shall agree
between themselves concerning
responsibility for distributing royalty
payments to Copyright Owners and
Performers that have not themselves
authorized either Designated Agent. The
Designated Agents also shall agree to a
corresponding methodology for
allocating royalty payments between
them using the information provided by
the Licensee pursuant to the regulations
governing records of use of
performances for the period for which
the royalty payment was made. Such
methodology shall value all
performances equally. Within 30 days
after their agreement concerning such
responsibility and methodology, the
Designated Agents shall inform the
Register of Copyrights thereof.

(iv) With respect to any royalty
payment received by the Receiving
Agent from a Licensee, a designation by
a Copyright Owner or Performer of a
Designated Agent must be made no later
than 30 days prior to the receipt by the
Receiving Agent of that royalty
payment.

(v) The Receiving Agent shall
promptly allocate the royalty payments

it receives between the two Designated
Agents in accordance with the agreed
methodology. A final adjustment, if
necessary, shall be agreed and paid or
refunded, as the case may be. between
the Receiving Agent and the collectives
named under paragraph (b)(2) of this
section for each calendar year no later
than 180 days following the end of each
calendar year. The Designated Agents
shall agree on a reasonable basis for the
sharing on a pro-rata basis of any costs
associated with the allocations set forth
in aragraph (b)(3)(iii) of this section.

f Dvi) If a Designated Agent is unable to
locate a Copyright Owner or Performer
that the Designated Agent otherwise
would be required to pay under this
paragraph (b) within 3 years from the
date of payment by Licensee. such
Copyright Owner's or Performer's share
of the payments made by Licensees may
first be applied to the costs directly
attributable to the administration of the
royalty payments due such Copyright
Owners and Performers by that
Designated Agent and shall thereafter be
allocated between the Designated
Agents on a pro rata basis (based on
distributions to entitled parties) to offset
any costs permitted to be deducted by
a designated agent under 17 U.S.C.
114(g)(3). The foregoing shall apply
notwithstanding the common law or
statutes of any State.

(c) Monthly payments. A Licensee
shall make any payments due under
5 262.3(a) by the 45th day after the end
of each month for that month, except
that payments due under $ 262.3(a) for
the period from the beginning of the
License Period through the last day of
the month in which these rates and
terms are adopted by the Librarian of
Congress and published in the Federal
Register shall be due 45 days after the
end of such period. All monthly
payments shall be rounded to the
nearest cent.

(d) Minimum payments A Licensee
shall make any payment due under
5 262.3(d) by January 31 of the
applicable calendar year, except that:

(1) Payment due under 5 262.3(d) for
2003, and in the case of a Subscription
Service any earlier year, shall be due 45
days after the last day of the month in
which these rates and terms are adopted
by the Librarian of Congress and
published in the Federal Register; and

(2) Payment for a Licensee that has
not previously made eligible
nonsubscription transmissions,
noninteractive digital audio
transmissions as part of a new
subscription service or Ephemeral
Recordings pursuant to licenses under
17 U.S.C. 114(f) and/or 17 U.S.C. 112(e)
shall be due by the 45th day after the
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end of the month in which the Licensee
commences to do so.

(e) Late payments. A Licensee shall
pay a late fee of 0.75% per month, or the
highest lawful rate, whichever is lower,
for any payment received by the
Designated Agent after the due date.
Late fees shall accrue from the due date
until payment is received by the
Designated Agent.

(f) Statements of account. For any part
of the period beginning on the date
these rates and terms are adopted by the
Librarian of Congress and publisheci in
the Federal Register and ending on
December 31, 2004, during which a
Licensee operates a service. by 45 days
after the end of each month during the
period, the Licensee shall deliver to the
Designated Agent a statement of account
containing the information set forth. in
this paragraph (f) on a form prepared,
and made available to Licensees, by the
Designated Agent. If a payment is owed
for such month, the statement of
account shall accompany the payment.
A statement of account shall include
only the following information:

(1) Such information as is necessary
to calculate the accompanying royalty
payment, or if no payment is owed for
the month, to calculate any portion of
the minimum fee recouped during the
month, including, as applicable, the
Performances, Aggregate Tuning Hours
(to the nearest minute) or Subscription
Service Revenues for the month;

(2) The name, address, business title.
telephone number, facsimile numb:r,
electronic mail address and other
contact information of the individual or
individuals to be contacted for
information or questions concerning the
content of the statement of account;

(3) The handwritten signature of:
(i) The owner of the Licensee or a

duly authorized agent of the ovrrner, if
the Licensee is not a partnership or a
corporation;

(ii) A partner or delegee, if tbe
Licensee is a partnership; or

(iii) An officer of the corporation, if
the Licensee is a corporation;

(4) The printed or typewritten name
of the person signing the statement of
account;

(5) The date of signature;
(6) If the Licensee is a partnershi;p or

a corporation, the title or official
position held in the partnership or
corporation by the person signing the
statement of account;

(7) A certification of the capacity of
the person signing; and

(8) A statement to the following effect:

I. the undersigned owner or agent of tiM
Licensee, or officer or partner, if the Licensee
is a corporation or partnership, have
examined this statement of account ancl

hereby state that it is true. arrcurate and
complete ro my knowledge after reasonable
clue dliligence.

(g)'Distributiorr of payments.—l'1) The
Designated Agent shall d:istribute
royalty payments directly to Copyright
Owners and .Performers, according to 17
U.S.C. 114(g)(2); Provided that the
Designated Agent shall only be
responsible for making distributions to
those Copyright Owners and Performers
who pro(ride the Designated Agent with
such information as is necessary to
iden'lify and pay the corrj:ct recipient of
such payments. The agent shall
distribute royalty paganeirts dn a basil
that values ahull performances by a
Licensee equally based upon the
informat.ion providecl by ithe Licensee
pursuant to the regulations governing
records of use of sound recordings by
I.icensees; Provided, however,
Performers and Copyright Ovrmers that
authorize the Designaited Agent may,
agree with th.e Designated Agent to
allocate their shares of the royalty
payments made by any Ljcensee amoiig
themselves on an alternative basis.
Parties entitled to receive payments
under 17 U.S.C. '114(g)(2) may agree
with the Designated Ageiit upon ~

paynaent protocols to be used. by 'the
Designated Agent that provide for
alternati ve arTangemsnts for the
payment of royalties consistent with tire
percentages in 17 U.S,C. 114(g)(2).

(2) The Designated Agent shall inform
the Register of Copyrights of:

(i) Its methodology for distributing
royalty payments to Copyright Owners
and:Performers who have not
themselves authorized the Designatecl
Agent (hereinafter "nonmembers"), and
any amendments thereto, within 60
days of adoption and, no later than 30
days prior to the first distribution to
Copyright Orrvners and Performers of
any royalties distributed pur. uant to
that methodology;

(ii) Any written complaint that the
Designated Agent receives from a,

nomnember concern:ing the clistributi.on
of royalty payments, within 60 days of
rece:lving such ieYitten complaint; and

(iii) Tlie final &hsposition by the
]Designated Agent of any complaint
specified by paragraph (g)(2)l',ii) of this
secti.on, within 60 days of such
dispositiion.

(3) A Designated Agent may request
that the Register of Copyrigh)s provicje
a written opinion stating whether the
:Designated Agent's niethodology for
distributing royalty payments to
nonmember.. meets the requirements of
this section.

(h) Permitted deductions. The
Designated Agent may deduct from the
payments made by L,icensees under

rt 262.3c prior to the distribution of such~

payments to any person or entity
entitled thereto, all incurred costs
permitted to be deducted under 17
U.S.C. 114(g)(3); Provicled, however,
that any party entitled to receive royalty
payments under 17 U.S.C. 112(e) or
114(g) may agree to permit the i

Designated Agent tio make any other
deductions.

(i) Retention of records. Books and
records of a Licensee and of the
Designated Agent relati.ng to the
paymeht, collection, and distribution of
ro&ralty payments shall be kept for a
petlod,'of not less than 3 years. l

r)282.5 Conftdenttal information.

(a) Defini'tiorr. For purposes of this
part, "Confidential Information," she'll
include the statements of account, any
information contained therein,
including the amount of royalty
payments, and any information
pertaining to the statements of account
reasonably designated as conficlential by'he Lic'ensate submitting the statement.

(b) Exciusion. Confidential
Information shall not include

,
documents or information that,at tl)e

,

tinie o('elivery to the ReceivirIrg Agent
or a Designated Agent are publjc
knowledge. The Designated Aglent that,
cia,ims the benefit of this provi. ion shall
have the burden of proving that the,

disclosed information was public
knowledge.

(c) Use of Confid'entiai Information. In
no event shall the Designated Agenlt usrt
any Confidential Information fear arrry

purpo. e other than royalty collection
and distribution and ac,:tivities directly
related, thereto; Provided, however, that
the Designated Agent may disclose to
Copyright Owners and Performers
Confidential Information provitied pn,
statements of account under this part in
alpegated form, so long as Confidential
Information pertaining to any individual
Licensee cannot readily be identified,
and the Designatecl Agent may ~disclose,
the identities of serrvices that have,
obtained licenses under 17 U.S.C. 112(e)
or 114 and whether or not such services
are cmTent in their obligations to pay
minimum fees and submit statements of
accouiit (so long as the Designated ~

Agent does not disclose the amounts
paid by the Licensee).

(d) Disclosure of'onfidential
Lnfonrtation. Except as provided in
paragraph (c) of this section and as~

required by law, access to Confidential
Information sb.all be limited to::

(1) Those employees, agents,
attorneys, consultarnts and independent
contractors of the Designated Agent,
subject to an appropriate confidentiality
agreement, wb.o are engaged in the
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collection and distribution of royalty
payments hereunder and activities
related thereto, who are not also
employees or officers of a Copyright
Owner or Performer, and who, for the
purpose of performing such duties
during the ordinary course of their
work, require access to the records;

(2) An independent and quali6ed
auditor, subject to an appropriate
confidentiality agreement, who is
authorized to act on behalf of the
Designated Agent with respect to the
verification of a Licensee's statement of
account pursuant to 5 262.6 or on behalf
of a Copyright Owner or Performer with
respect to the verification of royalty
pa ents pursuant to 5 262.7;

( C3) The Copyright Office, in response
to inquiries concerning the operation of
the Designated Agent;

(4) In connection with future
Copyright Arbitration Royalty Panel
proceedings under 17 U.S.C. 114(f)(2)
and 112(e), and under an appropriate
protective order. attorneys„consultants
and other authorized agents of the
parties to the proceedings, Copyright
Arbitration Royalty Panels, the
Copyright Office or the courts; and

(5) In connection with bona fide
royalty disputes or claims that are the
subject of the procedures under $ 762.6
or g 262.7, and under an appropriate
confidentiality agreement or protective
order, the specific parties to such
disputes or claims, their attorneys,
consultants or other authorized agents,
and/or arbitration panels or the courts to
which disputes or claims may be
submitted.

(e) Safeguarding of Confidential
Information. The Designated Agent and
any person identified in paragraph (d) of
this section shall implement procedures
to safeguard all Confidential
Information using a reasonable standard
of care, but no less than the same degree
of security used to protect Confidential
Information or similarly sensitive
information belonging to such
Designated Agent or person.

f262.6 Verification of etatomontc of
account.

(a) General. This section prescribes
procedures by which the Designated
Agent may verify the royalty payments
made by a Licensee.

(b) Frequency of verification. The
Designated Agent may conduct a single
audit of a Licensee, upon reasonable
notice and during reasonable business
hours, during any given calendar year,
for any or all of the prior 3 calendar
years, but no calendar year shall be
subject to audit more than once.

(c) Notice of intent to audit. The
Designated Agent must file with the

Copyright Office a notice of intent to
audit a particular Licensee, which shall,
within 30 days of the filing of the
notioe, publish in the Federal Register
a notice announcing such filing. The
notification of intent to audit shall be
served at the same time on the Licensee
to be audited. Any such audit shall be
conducted by an independent and
qualified auditor identified in the
notice, and shall be binding on all
parties.

(d) Acquisition and retention of
records. The Licensee shall use
commercially reasonable efforts to
obtain or to provide access to any
relevant books and records maintained
by third parties for the purpose of the
audit and retain such records for a
period of not less than 3 years. The
Designated Agent shall retain the report
of the verification for a period of not
less than 3 years.

(e) Acceptable verification procedure.
An audit, including underlying
paperwork, which was performed in the
ordinary course of business according to
generally accepted auditing standards
by an independent and qualified
auditor, shall serve as an acceptable
veri6cation procedure for all parties
with respect to the information that is
within the scope of the audit.

(f) Consultation. Before rendering a
written report to the Designated Agent,
except where the auditor has a
reasonable basis to suspect fraud and
disclosure would, in the reasonable
opinion of the auditor, prejudice the
investigation of such suspected fraud,
the auditor shall review the tentative
written findings of the audit with the
appropriate agent or employee of the
Licensee being audited in order to
remedy any factual errors and clarify
any issues relating to the audit;
Provided that the appropriate agent or
employee of the Licensee reasonably
cooperates with the auditor to remedy
promptly any factual errors or clarify
an issues raised by the audit.

g) Costs of the venfi'cation procedure.
The Designated Agent shall pay the cost
of the verification procedure, unless it is
finally determined that there was an
underpayment of 10 /o or more, in
which case the Licensee shall, in
addition to paying the amount of any
underpayment, bear the reasonable costs
of the verification procedure.

$ 262.7 Verification of royalty payments.
(a) General. This section prescribes

procedures by which any Copyright
Owner or Performer may verify the
royalty payments made by the
Designated Agent; Provided, however,
that nothing contained in this section
shall apply to situations where a

Copyright Owner or a Performer and the
Designated Agent have agreed as to
proper verification methods.

(b) Frequency of verification. A
Copyright Owner or a Performer mav
conduct a single audit of the Designated
Agent upon reasonable notice and
during reasonable business hours,
during any given calendar year, for any
or all of the prior 3 calendar years. but
no calendar year shall be subject to
audit more than once.

(c) Notice of intent to audit. A
Copyright Owner or Performer must file
with the Copyright Office a notice of
intent to audit the Designated Agent,
which shall, within 30 days of the filing
of the notice, publish in the Federal
Register a notice announcing such
filing. The notification of intent to audit
shall be served at the same time on the
Designated Agent, Any such audit shall
be conducted by an independent and
qualified auditor identified in the
notice, and shall be binding on all
Copyright Owners and Performers.

(d) Acquisition and retention of
records. The Designated Agent shall use
commercially reasonable efforts to
obtain or to provide access to any
relevant books and records maintained
by third parties for the purpose of the
audit and retain such records for a
period of not less than 3 years, The
Copyright Owner or Performer
requesting the verification procedure
shall retain the report of the verification
for a period of not less than 3 years.

(e) Acceptable verification procedure.
An audit, including underlying
paperwork, which was performed in the
ordinary course of business according to
generally accepted auditing standards
by an independent and qualified
auditor, shall serve as an acceptable
verification procedure for all parties
with respect to the information that is
within the scope of the audit,

(f) Consultation. Before rendering a
written ~eport to a Copyright Owner or
Performer, except where the auditor has
a reasonable basis to suspect fraud and
disclosure would, in the reasonable
opinion of the auditor. prejudice the
investigation of such suspected fraud,
the auditor shall review the tentative
written findings of the audit with the
appropriate agent or employee of the
Designated Agent in order to remedy
any factual errors and clarify any issues
relating to the audit; Provided that the
appropriate agent or employee of the
Designated Agent reasonably cooperates
with the auditor to remedy promptly
any factual errors or clarify any issues
raised by the audit.

(g) Costs of the verification procedure.
The Copyright Owner or Performer
requesting the verification procedure
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shall pay the cost of the procedure,
unless it is finally determined that there
was an underpayment of 10% or more,
in which case the Designated Agent
shall, in addition to paying the amount
of any underpayment, bear the
reasonable costs of the verification
procedure.

$ 262.6 Unclaimed funds.
If a Designated Agent is unable to

identify or locate a Copyright Owner or
Performer who is entitled to receive a
royalty payment under this part. the
Designated Agent shall retain the
required payment in a segregated trust
account for a period of 3 years from the
date of payment. No claim to such
payment shall be valid after the
expiration of the 3-year period. After the
expiration of this period, the Designated
Agent may apply the unclaimed funds
to offset any costs deductible under 11
U.S.C. 114(g)(3). The foregoing shall
apply notwithstanding the common law
or statutes of any State.

PART 263—RATES AND TERMS FOR
CERTAIN TRANSMISSIONS AND THE
MAKING OF EPHEMERAL
REPRODUCTIONS BY
NONCOMMERCIAL LICENSEES

Sac.
283.1 GeneraL
263.2 Definitions.
283.3 Royalty rates and terms.

Authority: 17 U.S.C. 112(e), 114, 801(b)(1).

$ 263.1 General.

This part 263 establishes rates and
terms of royalty payments for the public
performance of sound recordings in
certain digital transmissions by certain
Noncommercial Licensees in
accordance with the provisions of 11
U.S.C. 114, and the making of
ephemeral recordings by certain
Noncommercial Licensees ia
accordance with the provisions of 17
U.S.C. 112(e), during the period 2003-
2004.

$2632 Definlfions.

For purposes of this part, the
following definition shall apply:

A Noncoinmercird licensee is a
person or entity that has obtained a
compulsory license under 17 U.S.C. 114
and the implementing regulations
therefor, or that has obtained a
compulsory license under 17 U.S.C.
112(e) and the implementing regulations
therefor to mate ephemeral recordings
for use in facilitating such
transmissions, and-

(a) Is exempt from taxation under
section 501 of the Internal Revenue
Code of 1986 (26 U.S.C. 501);

(b) Has applied in good faith to the
Internal Revenue Service for .xemption
from taxation under sectioni501i of the
Intel@a) Revenue Code and has a
commercially reasonable expectation
that such exemption shall be granted; or

(c) Is a State or possession or any .

governmental entity or subordinate
thereof, or the United States or District
of Columbia, making transmissions for
exclusively public purposes.

g 263.3 Royalty rates and terms.,
A Noncommercial Licensee shaH in

every respect be treated as a:"Licensee":
under part 262 of this chapter, and all
terms applicable to Licensees aad their 'aymentsunder part 262 of thisichapter i

shall apply to Noncommercial Licensees
and their payment, except that a
Noncommercial Licensee shall pay:
royalties at the rates applicable to such:
a "Licensee," as currently provided in
5 261.3(a), (c), (d) aad (e) of this chapter„
rather than at the rates set forth in
$ 262.3(a) through (d) of this chapter.

Dated: January 22, 2004.,
Marybeth Peters,
RegisterofCopyrights.

Approved by:
James K Bifiington,
The Librarian ofCongress.
[FR Doc. 04-2535 Filed 2-5-04: 8:45 am]
elLUno cosa s41~

DEPARTMENT OF THE INTERIOR

Bureau of Land Manegement

43 CFR Part 2930

(WO 250-122~A 24 1A)

RIN 1004-AD45

Permits for Recreation on Public
Lands

AGENCY: Bureau of Land Management,
Interior.
ACTIONt Final rule.

SINNSARYt The Bureau of Land
Management (BLM) is amending its
regulations on Special Recreatioti
Permits by changing the auctimum term'orthese permits to 10 years'instead',of',
5 years. The reason for this change is to,
add a reasonable expectation of
continuity for outfitters, guides, and
other small businesses that provide
services to recreationists on Public I

lands.
BLM is also amending its regulations

on Recreation Use Permits for fee areas
by adding a section on prohibited acts
and penalties. This new provision is
necessary to give BLM law enforcement

personnel authority to cite persons who
do not pay fees or otherwise do not
follow the regulations on Recreation Use
Permits.
EFFECT)YE DATE: April 6, 2004.
ADDRESSES: You may submit 'uggestionsor inquiries to the'ollowing
addresses: Mail:Director (250), Bureau
of Land Management, Eastern States
Office, 7450 Boston Blvd., Springfield;
VA 22153. Personal or messenger
delivery: Room 301, 1820 L Street. NW.,
Washington, DC 20036.
FbR FIJRTIIER INFORMATION ''DCOlA,'ACT: Lae
Larson at (202) 452-5168 as ta the',
substance of the final rule, or Ted 'udsonat (202) 452-5042 as t'o

pkoce8uaU matter's. Persons who use a
telecommunications device for the deaf
(TDD) may contact either individual by
callin'g the Federal Information Relay',
Service (FIRS) at (800) 877-8+9, [4
hours a day, 7 days a week.
SUPPLEMENTARY INFORMATIDN:,

L Backgioimd
II. Discussion of Public Comments
IIL Discussion of Final Rule:
D/r Procedural Matters

L Background
,
BLI)tI publisjhed,a final rule on Permits

for Recreation on Public Lands in the
Federal Register on October 1, 2002 (67
FR 61'732). That final rule included a
aew subpart containing regulations on
recreation use permits. These permits'refor use of BLM fee areas. Fee areas,
are sites that provide specializ'ed 'acilities,equipment, or services related
td out'dook recreation. These include
areas that'are developed by BLM,
raceiv'e regula'r maintenance, may have
on-site staffing, and are supported by
Federal funding. Not all fee areas
necessarily have all of these attributes.
Examples of fee areas are campgro)indy
that include iaiprovements such as
picnic tables, toilet facilities, tent or
trailer sites, and drinking water; aad
specialized sites such as swimming
pools, boat launch facilities, places with
guided tours. hunting blinds, and so
forth.

The October 1, 2002, final rule did aot
include a section on prohibited acts for
siich fee areas'e later deterinined that
such a provision was necessary togive'LM

law enforcement personnel
authority to cite persoas who use these
areas without proper authorization,
without paying required fees, without I

properly displayiag their authorizations,
or with falsified documentation. The
proposed rule published on October 1,
2002 (67 FR 61746), listed these acts as
those that would be prohibited.

The October 1, 2002, fiaal rule left;
substantially intact the existing

4A%542



Notices of intent to Participate filed in the
Digital Performance Right in Sound

Recordings and Ephemeral Recordings
Consolidated Rate Adjustment Proceeding

(For periods 1998-2000 and 2001-2002)

Docket No. 2000-9 CARP DTRA142

l.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.
14.
15.
16.
17.
18.
19.
20.
21.
22.
23.
24.
25.
26.
27.
28.
29.
30.
31.
32.
33.
34.
35.
36.
37.

Digital Bitcasting Corp.
NetRadio Corporation
cdnow Online, Inc.
Musicplex.corn
The American Federation ofTelevision and Radio Artists (AFTRA)
Hardradio.corn
CBS Corporation
The American Federation ofMusicians of the United States and Canada (AFM)
Global Media Network
Virgin E-Commerce (US), Inc.
Bonneville International Corporation
Emmis Communications Corporation
NRB Music License Committee
AMFM, Inc.
Clear Channel Communications
Salem Communications Corp.
Music Choice
America Online, Inc.
The Walt Disney Company
ABC, Inc.
MTV Networks
Westwind Mediacom, Inc.
The Eclectic Radio Company, LLC
American Broadband Productions, LLC
Live365.corn
Recording Industry Association ofAmerica, Inc. (RJAA)
VergeRadio.corn
igroove.corn, Inc. fka FunkyFreshTunes.corn
Muzak, LLC
AEI Music Network
iCAST Corporation

Blue Tape, LLC d/b/a Sputnik7.corn
Everstream, Inc.
Launch Media, Inc.
BET.corn, LLC
National Public Radio
Tunes.corn Inc.
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38.
39.
40.
41.
42.
43.
44.
45.
46.
47.
48.
49.
50.
51.
52.
53.
54.
55.
56.
57.
58.
59.
60.
61.
62.
63.
64.
65.
66.
67.
68.
69.
70.
71.
72.
73.
74.
75.
76.
77.
78.
79.
80.
81.
82.

acolIl

.'ordic

Entertainment
RadioWave.corn, Inc.
TuneTo.corn, Inc.
SOUNDSBIG.corn, Inc.
RadioActive Media Partners, Inc.
Association for Independent Music ("AFIM")
BroadcastAmericacom, Inc.
Performing Artists Society ofAmerica
XM Satellite Radio Inc.
Sirius Satellite Radio Inc.
Future of Music Coalition
MyPlay, Inc.
Echo Networks (fka iGroove.corn)
American Online, InciSpinner.corn
Listen.corn
Broadtime.corn LLC
Univision Online
Incanta, Inc.
Moodlogic, Inc.
EGBS
Loudeye Technologies, Inc.
Country.corn, Inc.
MTVi Group LLP/MTV Networks, a division ofVr
RealNetworks/Rolling Stone Radio
Comedy Central
VocaLoca, Inc.
MusicMatch, Inc.
iVillage Inc.
Virgin Audio Holdings LLC
SBR Custom Channels
WREF-AM
WLAD-AM
WDAQ-FM
WILS-FM
KWUF-AM 8h FM
WOLC/Maranatha, Inc.
Dead-Air Broadcasting Co., Inc.
XACT Radio LLC
Coollink Broadcast Network
CBS Broadcasting Inc. (amended)
WITZ AM/FM
Ocean Broadcasting, LLC
WMET/WMIT c/o Tom Atema
KOSP-FM
KKLH-FM JA-0544



83
84
85
86.
87.
88.
89.
90.
91.
92.
93.
94.
95.
96.
97.
98.
99.

KOM6-FM
WCVO Radio
Iroquois County Broadcasting Corp. (WGFA FM 94.1)
WTUZ Webcast
KXST (Sets 102)
Radio Station KNGT-FM
KKMA-FM Radio
KLEM-AM Radio
KSCJ-AM Radio
KSUX-FM Radio
WNYQ-FM/WHTR-FM/WMML-AM/WENU-AM & FM
Albany Radio Corp. (dba KWIL and/or KHPE and/or KEED)
WHLC FM 104.5 (Charisma Radio Corp.)
KUKN Radio
KLOG Radio
CBS Television Stations Group
Viacom Internet Services Inc.

100. Educational Community Radio, Inc. T/A WOBO
101
102
103
104
105
106
107
108
109
110.
111.
112.
113.
114.
115.
116.
117.
118.
119.
120.
121.
122.
123.
124.
125.
126.
127.

KMTS
Wild West Radio, Inc.
WVKC Galesburg
WMCX 88.9 FM
KNCK Radio
Midcontinent Broadcasting Co.
Susquehanna Radio Corp.
Cromwell Group, Inc. and Cromwell Radio Group
Local Media Internet Venture Inc.
DMX Music, Inc.
KGGL (FM) Radio, Missoula, MT
KGRZ (AM) Radio, Missoula, MT
KZOQ (FM) Radio, Missoula, MT
KYLT (AM) Radio, Missoula, MT
KXDR(FM) Radio, Missoula, MT
KAAK (FM) Radio, Great Falls, MT
KXGF(AM) Radio, Great Falls, MT
KQDI-FM & AM Radio, Great Falls, MT
KMBR (FM) Radio, Butte, MT
KAAR (FM) Radio, Butte, MT
KXTL (AM) Radio, Butte, MT
KRKX (FM) Radio, Billings, MT
KBLG (AM) Radio, Billings, MT
KYYA (FM) Radio, Billings, MT
KRZN (FM) Radio, Billings, MT
KYSN (FM) Radio, E. Wenatchee, WA
KAAP (FM) Radio, Rock Island, WA



12&. KZPH (FM) Radio, Wenatchee WA
129. KWWW-FM Radio, Quincy, WA
130. KWWX (AM) Radio, Wenatchee, WA
131. KKBS
132. KWED-AM
133. Radio Station KMRY
134. wsmonline,corn
135. WARX Radio (aka Oidiaa 106.9 FM)/ManniniI BioadcaatiniI ln].
136. KOTK-AM Radio
137. KWJJ-FM Radio
138. Entercom Communication Corp.
139. Journal Broadcast Group, Inc.
140. WSWI/University ofSouthern Indiana
141. WCPE Radio
142. Ithaca College Radio
143. Comedyaudio.corn
144. Cox Radio, Inc.
145. Yahoo! Inc.
146. Paradis Broadcasting ofAlexandria, Inc. d/b/a KXRA-KX92-$99
147. South Central Communications Corp.
148. Sheridan Broadcasting Corp./Sheridan Gospel Network
149. WQME 98.7 FM/Anderson University
150. Hall Communications, Inc.
151. FM 92 Broadcasters, Inc. (KM'-FM)
152. Omni Communications (KWOX-FM)
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